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PART I 


PROPERTY GENERAL 


SECTION I 

THINGS 

1024. The word “ thing ” is used in English Law m 
to include (i) material objects, not being living 
human bodies, (ii) rights or collections of rights. 

The sense in which the word is used is to be gathered 
from the context in each case. 

Students of English Law will, it is to be feared, be unable to rely 
upon the complete accuracy or consistency of the language used by its 
sources, whether these are statutory or judicial. Generally speaking, 
however, the use of the word “ thing ” in these sources connotes two 
qualities : (i) that the “ thing ” alluded to is (or may be) the subject- 
matter of rights and duties, (ii) that it is (or may be) regarded by the 
law property. It does not, however, necessarily connote the quality 
of alienability. See Pollock, First Book of Jurisprudence 6th Ed. pp. 

1 30-141 ; Holland, Jurisprudence 13th Ed. pp. 101-107 ; Salmend, 
Jurisprudence loth Ed. pp. 259 5 272-274 > Jurisprudence 

nn. '?'7C— ?86 fnr definition and rlassifiration of thin»s. 
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1025. “ Things real ” include (i) all interests in 
land held by socage (§ 1035 , n.), tenure, (ii) all 
chattels, such as heirlooms, which, unless alienated 
inter vivos, devolve along with interests in land 
on the death of their owner,**** (iii) peerages, offices, 
franchises, dignities, and other public rights which 
are treated as property,*®’ (iv) shares in certain 
companies o^\'ning interests in land.*^’ 

(a) Torre v. Brozune (1855), 5 H.L.C. 555, 571. The laxer rules of 

interpretation applied to the language of testaments allow the 
expression “ real estate ” and its equivalents to include leaseholds 
in certain cases {Re Hoit^ Holt v. Hoit^ [1921] 2 Ch. 17), But 
leaseholds are, properly speaking, “ chattels real 

(b) Hill V. Hillj [1897] I Q.B. 483. The term is often used loosely 

to include chattels which, by the terms of a settlement, are limited 
to follow the devolution of land. But, strictly speaking, a chattel 
cannot be made an heirloom by act of the parties. 

(c) As to these, see§§ 1129-1x69 post. 

(d) Dryhuttery, Barthdomew (r723), 2 P.Wms. 127. 

Buckeridge v. Ingram (1795), 2 Ves. 652. Shares in a company 
governed by the Companies Clauses Act, 1845, or by the Com- 
panies Act, 1929, are personal estate, even though the company 
owns interests in land (Companies Clauses Act, 1845, s. 7 ; Com- 
panies Act, 1929, s. 62.) 

Equivalent expressions are “ realty ”, “ real estate ”, real pro- 
perty It seems to be clear that these expressions remain technical 
notwithstanding the legislation of 1925. (L.P.A., 1925, s. 130 (i), 
s. 205 (i) (xx).) (A.E.A. 1925, s. 3, s. 32, s. 52, s. 55 (i) (xix).) 
And their importance in Private International Law is well illustrated 
by a learned Note in the Journal of Comparative Legislation for 1936, 
pp. 289-go. {Re Cartwright, Cartwright v. Smith, [1939] Ch, 90 ; 
Re Cutliffe’s Will Trusts, Brewery. Cutcliffe, [1940] Ch. 565.} 

1026. “ Things personal ” include all “ things ” 
not comprised in “ things real ”, 

Equivalent expressions are “ personalty ”, personal estate ”, ^ 
‘‘personal property”, “chattels”. The origin of the distinction 
between real and personal property was due to the remedy available 
in early law for the dispossessed owner. It was real if the res or thing 
itself could be specifically recovered in an action known as a real 
action, i.e. one for the protection of seisin. It was personal, where 
the remedy was a personal action against the wrongful dispossessor 
merely giving damages by way of compensation for the loss but not 
specific recovery ; the defendant had the option of either returning 
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the res, or paying its equivalent in money. Realty generally covered 
freehold estates in land, personalty covered goods, diattels or move- 
ables. Owing to the peculiarities of feudal tenure, leasehold interests 
in land were never “ Aings real ” ; but their anomalous position was 
indicated by the term “ chattels real ”. See Cheshire, Modem Real 
Property 5th Ed. pp. 35-38. A.E.A. 1925, s.32, s. 33, s. 52, 
s- 55 (^) (*)• Although statutes of the nineteenth and twentieth 
■centuries did much to assimilate the law of real to personal property, 
the main distinction between them before 1926 was that the beneficial 
interest in real property devolved on the heir upon the owner’s 
intestacy, whereas personal property, including leaseholds, went to 
the next of kin. The A.E. A., 1 925, s. 45, has, of course, by abolish- 
ing the inheritance of real property in all but a few cases, abolished also 
the chief importance of the classification. But (semble) the classifi- 
cation itself has not been abolished, and is too deeply rooted to be 
disregarded. The distinction remains when a statute or document 
differentiates between realty and personalty j e.g. wills made by 
British subjects abroad. Wills Act 1861, sec». i, 2, 4 ; and in the 
construction of testamentary gifts of real and personal property. 
(Re Kempthome, Charles v. Kempthome, [1930] i Ch. 268). 

1027, Corporeal hereditaments include all in- 
terests in land which directly confer the right to 
possession of the land on the person in whom they are 
vested, and which on an intestacy occurring before 
1926 might have devolved upon an heir. 

For the conflict of views, and the unwarranted distinction 
between corporeal and incorporeal hereditaments, see Encyclopedia 
of the Laws of England, VoL 3, 3rd Ed., pp. 3-7 j Cheshire ^ Modem 
Real Property y 5th Ed., pp. 1 00-102. Confusion has arisen because 
the term hereditament may be used in two senses, (i) the land itself 
and things forming part of it, such as buildings — ^thephj/sical substance; 
(2) the interests enjoyed therein, such as estates, rents, advowsons, etc. 
— ^proprietary interests. But proprietary interests are rights of 
ownership, and whatever the subject matter may be, the interests are 
incorporeal, for they exist purely in contemplation of law and not 
in the realm of physical facts. With this caution, corporeal here- 
ditaments include the land itself and those estates and interests therein 
which prior to 1926 were capable of passing by descent to the heir on 
an intestacy ; they entitle the owner to possession of the land or the 
receipt of the rents and profits. At Common Law corporeal here- 
ditaments could only be transferred by feoffment with livery of seisin, 
which was superseded in the seventeenth century by bargain and sale 
of a lease followed by a deed of release, which avoided actual entry 
on the land. Incorporeal hereditaments were transferred by deed of 
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grant. By s. 2 of the Real Property Act, 1845, corporeal heredita' 
ments were deemed to lie in grant as well as in livery. The L.P.A. 
1925, s. 51, provides that all lands and interests therein lie in gran 
and are not capable of being conveyed by livery or livery and seisin 
or by feoffment, or by bargain and sale. The distinction betweet 
corporeal and incorporeal hereditaments as a matter of convepna 
is Aus abolished. A distinction still remains, for in the L.P.A. 
1925, s. 205 (i) (ix), land is defined to include, “ land of any tenure 
and mines and minerals, . . . and other corporeal hereditaments 
... a manor, an advowson, and a rent and other corporeal heredita- 
ments, and an easement, right, privilege, or benefit in, over, 01 
derived fi-om land ”. This definition is not very helpful, and appear! 
to exclude easements from the group of incorporeal hereditaments 
(Re Brotherton, Brotherten v. Brotherton, Re MarkhmCs Settlemen) 
(1907), 97 L.T. 880.3 A of yta.r% in possession has been helc 

to be a corporeal her^itament within the meaning of s. 56 of th< 
County Courts Act, 1888. (Tomiins v. Jones (1889), 22 Q.B.D, 
599.3 Lord Kenyon in Doe v. Allen (18003, 8 Term Rep. at p. 503 
considered the term hereditament as a “ description of the thing itself 
and not of the quality of it, or the interest in it.” A freehold estat< 
subject only to a term of years in corporeal, for the possession of th« 
lease does not destroy the seisin of the freeholder. Usage permits th< 
term leasdiold hereditament, but as leaseholds did not devolve on di< 
heir, the phrase is somewhat inelegant. 

1028 . “ Incorporeal hereditaments ” include al] 

interests in land which do not of themselves confei 
the right to possession, such as advowsons, rent 
charges, profits d prendre^ possibly easements, ano 
peerages, offices, franchises, dignities, and other public 
rights which are treated as property. 

Reversions and future interests are sometimes classified as in- 
corporeal hereditaments, probably because they were always trans- 
ferable by deed of grant, and might not confer present possession or 
the owner. It is said that a grant to A for life remainder to B in fe« 
simple, gave B an incorporeal hereditament which became corporea 
after A’s death. The conveyancing distinction between the twc 
classes of hereditaments has now been abolished, and the absence o: 
present possession seems to be the only reason for classifying futurt 
interest as incorporeal, along with the examples given above. Techni- 
cally this may be correct, but a remainder is of a different nature fron: 
an advovTSon, which like land is the subject of estates or interests 
whereas a remainder was itself an estate, thou^ now an equitabh 
interest. See Challis, Law of Real Property, 3rd Ed. Mr. Sweet’s note 
pp. 48.58. 
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1029. A “ chose ” or thing in action means Cbase-in- 
any right, vested in a definite person or persons, and 
enforceable by legal proceedings, to obtain from 
another any money or money’s worth, or any right 

in the nature of property, whether the aim of the 
proceedings be to get possession of a specific material 
object, or not. 

The scope of the phrase" chose-in-action *’is at present unsettled, 
and covers a miscellaneous assortment of rights and properties. The 
contrast is between a thing recoverable by action, e.g. a debt, and a 
thing in actual physical possession, the money in one’s pocket 5 
unlike a thing in possession it is incapable of physical transfer. It 
includes all incorporeal interests in personalty unaccompanied by 
physical possession, whether or not the subject matter is capable of 
being reduced to physical possession. Certainly the phrase includes 
claims to specific material objects other than land, rights to enforce the 
performance of contracts, stocks, shares, annuities, and negotiable 
instruments 3 probably also patents, copyrights, and trade marks ; 
probably not claims to compensation in damage for torts or claims to 
recover land. In consequence of the enactment of the L.P.A., 1925, 
s. 136, the word " thing ”, instead of the older equivalent “ chose ”, 
will probably prevail. It may be used in a special sense for a particular 
statute, Bills of Sale Act, 1878,5.4 5 Bankruptcy Act, 1914, secs. 

38 (c), 167. See Entyclopadia of the 'Laws of England, 3rd Ed. pp. 
105-112. '{Colonial Bank'v. Whinny (1885), 30 Ch. D. 261; 
reversed (^1886), ii App. Cas 426.) (fCertingten v. Magee, [1902] 

2 K.B. 427, 429, 430.) Law Qttarterly Review, vols. IX 311, X 
M3. 303. XI 64, 223, 238. 

1030. The term “ land ” includes, in addition to Land 
the soil itself, unworked minerals, the surface, water, 
trees and other vegetation actually growing in the 
soil, buildings affixed to the soil, and all articles 
affixed to the soil, or to any building itself affixed 

to the soil, in such a manner that they cannot be 
removed without perceptible disturbance of the soil 
or building (“ fixtures ”). 

The common law rule is expressed in the maxim Qmcqidd 
plantatuf solo, solo cedit. When chattels are affixed by an owner in 
fee simple he may disannex and dispose of them as he pleases, but if he 
does not, they devolve on his death with the land. Another common 
law rule is that whatever becomes part of the land cannot be severed 



PROPERTY 


Servitudes 


Movaiks 


482 

by alimited owner, ^.^.atenantforlifeorfor years, without committing 
the wrong of waste ; but to this rule of irremovability exceptions 
have been established in respect of ornamental, trade and agricultural 
fixtures {Bmn v. Brand (1876), i App. Cas. per Lord Cairns, L.C., 
at p. 767). Fixtures may belong to diflferent owners, but they are 
still part of the land whether the owner has a right to remove them or 
not. Whether they belong to the landlord or tenant, to the mort- 
gagor or the mortgagee, the heir or the executor, they are fixtures and 
land, as long as Aey remain in the place in whidi they are affixed. 
The ri^t to remove them does not alter their nature or condition 
{Re Walsh, Exports King (1840), I Mont. D. & De G. per Sir John 
Cross at pp. 123, 124). On the question of removal of fixtures see 
Spyer v. PfuBpsm, [1931] 2 Ch. 183 j Hulme v. Brigham, [1943] 
I K.B. 152, Cheshire op. at. pp. 100-105, infra §1323. Informad 
documents, e.g. home-made testaments and contracts, often employ 
the word “ land ” when they mean an interest in land. The precise 
scope of the word in such events has usually to be determined by the 
rest of the document or the circumstances of the case. But in a testa- 
ment it may be governed by the Wills Act, 1837, s, 26, and, in an 
Act of Parliament passed after the year 1850, it is subject (unless the 
Act expressly provides otherwise) to s. 3 of the Interpretation 
Act, i88q. L.P.A., 1925, s. 205 (i) (ix) — land does not include 
an undivided share in land. 

1031. Easements, profits, franchises, and other 
similar rights exercised by the owner or occupier of 
land, as such, are also included in the term “ land ”, 
and pass on the conveyance of, or succession to, the 
interest of the owner or occupier, without express 
words, 

L.P,A., 1925, s. 62. 

It is doubtful if this rule applies to conveyances made before ist 
January, 1882, the date of taking effect of the Conveyancing Act, 
1881, s. 6 (i), which first enacted it. The section applies only, if 
and so far as, a contrary intention is not expressed in the conveyance, 
and has effect subject to the’ terms of the conveyance. (L.P.A., 
1925, s. 62 (4}.) 

1032. The extent of the material object included 
in the description of a movable is a question of fact in 
each case. No easement, profit, franchise, or similar 
right can be annexed to or imposed upon the owner- 
riiip or possession of a movable. 
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When the doctrine of restrictive covenants 'was based solely on 
notice, there was no reason why it should not apply to chattels {De 
Mattos V. Gibson (1858), 4 De G. & J. zybper Knight Bruce, L. J. 
at p. 282}. Now that the basis of the doctrine is that the plaintiff is 
enforcing a. restriction on the user of the defendant’s land for the 
protection of some existing and defined land of the plaintifiF, its 
application to chattels is very limited. Professor Wade in 44 L.Q.R. 

1928, p. 5 1, suggests that while price maintenance agreements on the 
sale of chattels are not enforceable against subsequent owners {Taddy 
fsf Co. v. Sterious (sf ^Co., [1904] i Ch. 3S4 5 McGruther v, 

Pitcher, [1904] 2 Ch. 306), yet covenants merely as to user may be 
{Lord Strathcona S.S. Co- v. Dominion Coal Co., [1926] A.C. 108). 

But in the case of a patented article, if the subsequent owner knew of 
the restriction imposed by the patentee by virtue of his statutory 
monopoly, at the time when he acquired the article, he will be 
bound by it {National Phonograph Co. of Australia^ Ltd. v. 

Menck, [*911] A.C. 336, 350, 353; Gillette Industries, Ltd. v. 
Bernstein, [1942] Ch. 45). This depends not “ upon any condition 
running with or attaching to the artide . . . [but] upon the limits of 
the licence which the patentee had granted when he first parted with 
the goods ”, per Cozens-Hardy, L.J., in McGruther v. Pitcher, 
supra at p. 312. See post §1338. JElphinstone, Covenants affecting 
Land, pp. 81-82 5 Preston & Newsom, Restrictive Covenants, pp. 

59-61. The scientific classification of proprietary rights into 
Immovables and Movables is rendered impossible by the survival of 
the feudal nomenclature alluded to in § 1026 n. 

1033. The “ profits ” of a thing mean the Profits 
pecuniary value which is or may be derived from the 
occupation, zeroise, or enjoyment of the thing. 

Dunn V. Large (1783), 3 Doug. (K.B ) 33?. 

Doe V. Harlow (1838), 12 Ad. & El. 40. 

Phillips V. Homfray (1883), 24 Ch. D. 439, atp. 455 

1034. A person liable to pay “ mesne profits ”, Mense 
i.e. the profits of a thing accruing during his unlawful 
occupation, may be ordered to pay, in addition to the 
occupation value of the premises, the damage (if any) 
suifered by the lawful claimant by reason of the latter’s 
dispossession ;<») but he may deduct all sums paid by 
him which the lawful occupant could have been 
compelled to pay.<*>> 
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(a) Goodtitle v. Tombs (1770), 5 Wils. ri8. 

PAillips V. Homfray, ubi supra. 

(b) Doe V. Hare (1833), 2 Cr. & M. 145. 

Barber V. Brozcn (1856), i C.B.(N.S.) I2i. 

In an action of ejectment by a landlord, mesne profits can only 
be calculated from the date of the issue of the writ. Rent due before 
that date should be claimed as such (^Elliott v. Boynton, [19243 i Ch, 
236). Quaere : if the tenant had repudiated the landlord’s title. 
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TITLE I~GENERAL 

1035. Interests in land recognized by English 
law are either (i) legal interests or (ii) equitable 
interests. Legal interests are either {d) estates (“ cor- 
poreal hereditaments ”) or [6) interests less than 
estates (“ incorporeal hereditaments ”). 

“ Corporeal heredit^ents ” were, originally, those interests 
which carried seisin ofthefrediold,i.e. possession of the land by a free 
tenant. As indicated above, § 1027, (he term corporeal strictly 
applies to the land itself, while rights in the land are incorporeal, but 
according to English legal usage, a right in the land when accom- 
panied by possession is treated as corporeal, while partial rights which 
do not entitle their owner to possession are treated as incorporeal. By 
virtue of the doctrine of tenure, each of them was deemed to have 
been originally created by way of a feudal gift (“ feoflFment ”) by a 
superior (“ lord ”) to an inferior (“ tenant to hold upon terms of 
service. This principle of tenure, which still colours the general 
character of English Land Law, and is die origin of some otherwise 
inexplicable peculiarities, was, originally, no less a principle of 
government than of ownership. It was based on the theory that 
every acre of land in the kingdom was possessed by a tenant who could 
be held responsible to his lord, and, ultimately, to the Crown, for any 
services and other liabilities due in respect of it. The Crown was the 
only owner of land. Consequently, a corporeal hereditament could 
only be conveyed by notorious transfer or taking of seisin ; and the 
terms “ seisin ” and " corporeal hereditament ” became ultimately, 
about Littleton’s time, co-extensive. Though at first the Kill’s 
Courts recognized only seisin of a free tenement, i.e. by free tenure, 
seisin “ according to the custom of the manor ” came in with the 
recognition by the King’s Courts of the interest of the copyholder in 
the sixteenth century. But the term “ seisin ” was never extended to 
the estate for years ; because the latter was at first regarded as a merely 
contractual or chattel interest. Ultimately, however, thou^ it was 
still regarded as a chattel interest, the term “ estate ”, and the general 
doctrine of tenure, were extended also to the term of years, which 
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now, somewhat inelegantly, ranks as a “ corporeal hereditament ” 
though it never descended to heirs, and, not being a freehold, was no 
the subject of seisin. There were, formerly, several kinds or modes 
of tenure (knight-service, frank-almoigne, customary or copyhold 
socage, and leasehold). As a consequence of recent legislation, al 
have disappeared except [a) socage, applicable to fee simple estates 
and {h) leasehold, applicable to estates for years. The Statute o- 
Tenures (12 Car. II (1660), c. 24, s. 2, abolished knight-service ; 
L.P.A., 1922, s. 128, abolished copyhold, including “ customary ” 
Frank-almoigne (the tenure by which ecclesiastical corporations helc 
some, but by no means all, of their lands) has never been formallj 
abolished ; but, the clause in the Act of 1 660, which excepted it frorr 
the operation of that Act, having been repealed by the A.E.A,, 1925. 
Sched. II, it has become obsolete for no land could be held in frank- 
almoigne unless it had been continuously held by the same ecclesias- 
tical tenant from a date prior to the Statute Quia Emptores 1290. 
except in the case of a grant by the Crown {post 1042). The tenure 
could only exist between the donor and the donee, and upon alienation 
of the land, even though to another ecclesiastical corporation, or il 
by escheat it passed to a superior lord, the tenure was converted into 
socage. 

1036. The only (legal) estates in land recognized 
by English law are : (i) estates in fee simple absolute 
in possession, (ii) estates for terms of years absolute. 

L.PA., 1925, s. I (i). 

The wording of this important section is not very happy ; for 
there can be no such thing as an “ equitable estate And subs. 4 
of s. I of the L.P.A., issomewhat inconsistent with subs. i. in stating 
that ‘ legal estates are the estates, interests and charges ’ which are 
authorise to subsist at law under the section. Possession includes 
iMt only physical possession of the land, but also the receipt of rents 
and profits of the land, or the right to receive them, if any. (L.P. A., 
1925, s. 205 (i) (xix)). A term of years absolute need not be in 
possession to be a legal estate. See § 1 04 1 n for meaning of ‘ absolute 

1037. By virtue of his tenancy, every owner of 
an estate in possession — 

(i) must, unless he is the tenant of enfranchised 
land, take the oath of fealty to his lord, if 
demanded ; 

By the oath of fealty the tenant undertook to be faithful to his lord 
and perform the feudal services. In practice, the oath of fealty is 
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always “ respited ” ; but, semble, the liability to take it is the origin of 
forfeiture by disclaimer (pflj/, (Hi)}- Suit of court was the obligation 
to attend the lord’s court and assist in its deliberations j but the court 
was practically obsolete before 1926. By a curious oversight there 
appears to be nothing in the L.P.A., 1922 and subsequent Acts, 
which expressly abolishes fealty and suit of court in the case of land 
which was formerly freehold. The copyholder used to render fealty 
and customary suits ; but, with the abolition of copyhold tenure, the 
oath of fealty and suit of court were abolished in respect of it (L.P. A., 
1922, Sched. XII (i) (b)). 

(ii) must render the services reserved at the 
creation of the estate ; 

The tenant is liable to be sued for rent service, even though there 
is no express contract to pay (32 Hen. VIII (i 5403 > 37 » WaMiam 

V. MarJffzv (1784), 8 East, 315, n. j Hardon v. Hesieth (1859), 

4 H. & N. 175), and also for rent reserved in a lease at will, though 
diat is not rent service (Litt. s. 7 2). 

(iii) must not disclaim (on pain of forfeiture of 
his tenement) the relation of tenure expressed 
to be created by the grant of the estate, or 
subsequently substituted for it ; 

Dot d. Graves v. Wells (1839), 10 Ad. & El. 427- 1 ^ would seem by 

this case that some unequivocal act, c.g. a claim on record, or attorning 
to a stranger, is required as evidence of the disclaimer. 

The provisions of the Conve37ancing Act, i88i, s. 14^ (now 
incorporated with amendments in the L.P.A., ^ 4 -^f ^ 47 )» 

have no application to forfeiture occasioned by disclaimer- 

(iv) is estopped, so long as he remains in possession 
of the land, from denying in legal proceedings 
that his lord had some title to grant the 
interest which such lord professed to grant 
(“ estoppel by tenure 

Doe i. Nepean v. Budden (1822), 5 B. & Aid. 626. 

L. er NW. Raiitaay Co, v. West (1867), L.R. 2 C.P. 553- 

Weeks V. Birch (1893), 69 L.T- 759- 

But a tenant who admits the grant may show that the lord s 
interest has since e3q)ired No estoppel where an interest passes 
The former liability of the heir, on succession to his ancestor’s estate, 
to pay a relief to his lord, has disappeared with the abolition of succession 
by inheritance {post^ Book V, Section II, Title I). And the former 
liability to reliefs and fines on alienation, which still attached to land 
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formerly held by copyhold tenure (L.P.A., 1922, s, 128 ( 2 ) (b)), 
was abolished by s. 138 of that Act, from 31st December, 1935. It 
would appear, today, that the matters mentioned in (O-(iv) above 
would only arise between the reversioner and his tenant for a term of 
years. 

1038. By virtue of his reversion, every owner 
of an estate in possession out of which a smaller estate 
has been created — 

(i) may distrain, in manner permitted or pro- 
vided by law, for all rent service due from 
the tenant of such smaller estate in respect 
thereof ; 

Litt. s. 226. A lessor at will may also distrain for a yearly rent, 
though such rent is not rent service (Litt. s. 72 ; Co. Litt. 57 b). 

Presumably, the reversioner cannot distrain unless the tenant is 
or has been in possession of the land 5 e.g. the creator of a term of 
years in expectancy cannot distrain until the expectancy has taken 
effect in possession. The right to distrain, since 1925, apparently, 
can only apply to a reversioner on a term of years. For where A, 
the owner in fee simple, grants to B for life or to C in tail, B and C, if 
of full age, are entitled to have the legal estate in fee simple vested in 
them on trust for themselves for their respective equitable interests 
and then on trust for A in fee simple. (S.L.A,, 1925, ss. 4, i,6.) 

(ii) is estopped, in like manner as his traant, so 
long as he claims his reversionary estate, from 
denying in legal proceedings that he, or 
his predecessor in title, had some right to 
grant the estate which he professed to grant 
(“ estoppel by tenure ”). 

Canterbury Corpn. v. Cooper (1908), 99 L.T. 612. This case, how- 
ever, shows that the doctrine of estoppel cannot be employed to 
validate a lease void by statute. 

1039. Whenever an estate in land is vested in any 
person and is immediately followed by a larger estate 
in the same land, and the two estates become vested 

in the same person in the same right,<*» the smaller 
estate is absorbed in the larger (“ merger unless 
it was the intention of the person conveying or 
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acquiring either of them that their separate existence 
should be maintained, or unless it is for the advantage 
of the person in whom the estates are vested that they 
should continue to exist separately.<^> 

(a) If one is vested and the other contingent, there is no merger {Stafford's 

{Lord) Case (i6og), 8 Co. Rep. 73 a). 

(b) yones v. Davies (1861), 7 H. & N. 507. In this case some little 

doubt was expressed by the Court as to whether interests in 
different rights did not merge at law, if the merger was brought 
about by the acts of the parties- But, since the passing of the 
Judicature Act, 1873, s- ^5 this question has had only an 

historical interest. 

(c) Re Radcliffe^ Radcliffe v. JSetaes, [1892] i Ch. 227. 

A longer term may even merge in a shorter j if the latter is 
expectant in reversion upon the former, and both become vested in the 
same person {Stephens v. Bridges (1821), 6 Madd. 66). 

(d) 1925, s. 185. This section replaces the Judicature Act, 
1873, s. 25 (4), and is a summary of the law as settled by Equity 
tribunals before the passing of the Judicature Act, 1873. 

V. ( 1 840), 2 Beav. 420, where a lease was held to survive, 

though the fee had been vested in the lessee for (apparently) half 
a century, 

Ingle V. Vaughan Jenkins^ [1900] 2 Ch. at p. 370. 

Capital and Counties Bank, Ltd, v. Rhodes, [1903] i Ch. at p. 652. 

Lea V. Thurshy, [1904] 2 Ch. 57. 

The doctrine of merger applies also to (a) coalescence of the legal 
estate and the corresponding equitable interest in the same land {Re 
Douglas, Wood v, Douglas (1884), 28 Ch. D, 327 5 Re Selous, [1901] 
I Ch. 921) ; {B) coalescence of a diarge and the estate on which it is 
charged {Re French^Brewster^s Settlements, Walters v. French’- 
Brewster, [1904] i Ch- 713 5 Re Hole, Davies v- Witts, [1906] 
I Ch. 673 ; Re Gibbon, Moore v. Gibbon, [1909] 1 Ch. 367 ; 
Butler V. [1910] 2 Ch. 277) ; {c) coalescence of a higher with 
a lower obligation {ante, % 304), extinguishment of a “ satisfied 
term of years (L.P.A., 1925, s. 5, where the term “merger” is 
actually used. There is no coal^cence of an entailed interest or a 
base fee with the interests immediately expectant thereon {Stafford's 
{Lord) Case (1609), ^ 75 ^ 5 Fines and Recoveries Act, 

1833, s. 39 — base fee when united with the immediate remainder 
or reversion in fee is enlarged instead of being merged ; Re Dunsanffs 
Settlement, Nott v. Dunsany, [1906J i Ch. at p. 5^2^)- " It was argued 
in Playford v, Hoare (1829), 3 Y. & J. at p. 1 80, by Mr. Preston, of 
counsel for the successful defendant, that an estate for life executed 
by the Statute of Uses would never merge in a remainder at the 
common law. Sed quaere. For the effect of the merger of a middle 
term of years, leaving the sub-term intact, post, % 1081. 
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1040. The only legal interests in land less than 
estates recognized by English Law are (i) rights or 
privileges in or over land held in perpetuity in pos- 
session or for a term of years absolute, easements, 
and offices (“ hereditaments purely incorporeal ”), 
(ii) rent charges in possession issuing out of or charged 
on land for similar durations, (iii) charges by way 
of legal mortgage, (iv) land tax, tithe rent-charge,(®> 
and any other similar charge on land not created by 
instrument, (v) rights of entry exercisable over or in 
respect of a legal term of years absolute, or annexed, 
for any purpose, to a legal rent-charge. 

L.P.A., 1921;, s 1(2). 

{a) Tithe rent-charge has been abolished as from the and October 
1936 (Tithe Act, 1936, s. 1) It was a rentcharge imposed by 
statute in lieu of the former right of parsons and others to one-tenth 
of the produce of land. Land formerly burdened with it is now 
subject to a tithe redemption annuity payable to His Majesty for 
sixty years (site/, s. 3) and although it is not expressly stated to be a legal 
interest, it clearly Ms within that category. 

SembU : “ franchises ” are included in the “ privileges ” referred 
to under (i) above. 



TITLE II— ESTATES IN FEE SIMPLE 
ABSOLUTE 

1041 . An estate in fee simple absolute is an estate Fee simple 
In perpetuity which before 1926 was descendible 
^subject to the Land Transfer Act, 1897, s. i to 
beirs general of any degree, lineal or collateral, in 
due order of inheritance,<*» including a fee simple 
subject to a legal or equitable right of entry or re- 
entry.' 

(a) Which caused tiie real estate of a deceased person to devolve on his 

personal representative for purposes of administration. 

(b) Co. Litt. I b. 

At the common law, die estate was descendible to the heirs of the ■ 
person last seised. By the Inheritance Act, 1833, s. 2, the estate, on 
intestacy occurring since 31st December 1833, descended, in the first 
instance, to the heirs of the “ purchaser ” (i.e. the person who last 
acquired the estate otherwise than by inheritance ; the L.P. (Am.) 

A., 1859, ^ 9 > provided that on a total failure of the heirs of the last 

purchaser, descent could be traced from the last person entitled. There 
wai no restriction of remoteness. Such an estate is, obviously, 
capable of enduring indefinitely. The provisions of the Land Transfer 
Act,- 1 897, s. I, uU supra, had no application to the beneficial interest 
in the land {iUd. s. 2 (2)) ; but descent to “ heirs ” was, writh rare 
exceptions, abolished by the A.E.A., 1925, § 2037, note. There 
appears to be no statutory definition of a fee simple. It means an 
estate which will continue for ever, and which will not be shifted 
from the present holder otherwise than by some divestitive act on his 
part, or by operation of law, e.g. by death, bankruptcy, or on the part 
of some overriding authority, such as an Order of the Ministry of 
Agricnilture, or an Act of Parliament. The word absolute is us^ to 
distinguish it from, (1) a determinable fee, e.g. to A and his heirs 
tenants of the manor of Dale. Here, A and his heirs have a fee simple 
which will end automatically as soon as they cease to be tenants of 
that manor. (2) A fee simple subject to a gift over in ftivour of 
another, e.g. to A and his heirs, but if B marries C to B and his heirs. 

(3) A fee simple defeasible by condition subsequent e.g. to D and his 
heirs on condition that he never sells it to E — ^but this is subject to 
the L.P. (Am.) A., 1926. Prior to 1926 it might end by escheat to 
tlie lord (usually the Crown) on the death of the owner intestate 
without heirs. Escheat has been abolished, but the Crown takes as 
hona vacantia if the deceased left no will and no relatives entitled 
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under the A.E.A., i<)%Sy secs. 45, 46. In eifect, it means that 
the estate goes to the Crown on the owner^s death intestate without 
leaving him surviving a relative who is a descendant of one of the 
grandparents of the deceased. It may also end under the L.P.A., s. 
153 (a prior long lessee enlarging his estate (infra § 1091} ; the Fines 
and Recoveries Act, 1833 (a prior tenant in tail barring his entail), 
and under the Limitation Act, 1939 (twelve years adverse possession 
by a’squatter). The L.P.A., 1925, s. 7, provides that a fee simple is 
absolute although liable to be divested by virtue of the Land Clauses 
Acts, the School Sites Acts (jR^ Cawston^s Conveyance, Hassard-- 
Short v. Cawston, [1940] Ch. 27) or any similar statute, and although 
held by a corporation and liable to determine by dissolution of the 
corporation (Hastings Corp, v. Letton, [1908] i‘ K.B, 378 at p. 384, 
Companies Act, 1929, s. 296). 

(c) L.P.(Am.)A., 1926, s. 7, and Sched. This clause was added to 
cover the case where a vendor had sold his fee simple to a 
purchaser for a perpetual rent charge (an annual sum charged on 
the land) instead of a cash payment. The remedies?^ for non- 
payment of the rent charge carried a right to re-enter and resume 
ownership until the arrears were paid. It is clear now that the 
purchaser’s fee simple is absolute. Quaere whether the L.P.(Am.) 
A., 1926 makes every fee simple liable to determination by the 
happening of a condition subsequent an absolute, and, therefore, 
a legal fee simple. 

It may be added that an absolute fee simple, in order to be 
legal, must be in possession. This includes not only physical 
possession of the land, but also the receipt of rents and profits 
or the right to receive the same, if any, so that if the owner of a 
fee simple absolute grants a lease, his estate is still in possession. 
But a fee simple cannot be in possession if it is subject to a prior 
interest of freehold. A temporary though curious exception to 
the L.P.A., 1925, s. I, occurs in the Welsh Church (Burial 
Grounds) Act, 1945, s. i, which provides, in certain cases, that 
the incumbent will have a legal estate in the burial ground during 
his incumbency and the Representative Body a legal estate in 
remainder. 

Carnot be 1042. No new estate in fee simple can be created 
maud by Otherwise than by the Crown.<*> 

su^ect ■' 

(a) 1 8 Edw. I (1290), c. I {fluid Emptores), which does not bind the 
Crown. This enactment, despite its ancient date and technical 
character, has important practical consequences at the preafeafiiti 
day. It appears to have been totally unafiected by subsequent 
legislation. It provided that no alienation of a fee simple by a 
subject after 1290 could create the relationship of lord and tenant 
. between the alienor and the alienee, the latter would hold of the 

alienor’s lord. With the lapse of time and the fall in the value 
of money, evidence of existing mesne lordships disappeared, s6 
that nearly all land came to be held direct of the Crown. 
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A possible exception to the rule that a new fee simple could 
only be created by the Crown before 1926, was the enfranchise- 
ment of a copyhold tenement. It is, of course, possible to argue 
that, in this operation, no new fee simple is created ; and that 
the estate of the lord or reversioner is merely transferred to the 
tenant. But, in that case, incumbrances affecting the former 
would, semhle, attach to the estate of the transferee, which can 
hardly have been intended. And, moreover, the doctrine of the 
text is supported by judicial authority {Lord Lilford v. A.-G. 

(1867), L.R. 2 H.L. at p. 70, fer Lord Chelmsford, C. ; Re 
Trevanion^ Trevanion v. Lennox, [1910] 2 Ch. 538). Owing to 
the recent disappearance of copyhold tenure, the question is now 
of purely academic interest. 

1043 . An estate in fee simple may be transferred Words of 
:o an indmdual or individuals, in an assurance by 
ieed, by the use of the words “ and his heirs ” after 
he name of the transferee,^®* or by a limitation to 
he heirs of a named person,**** or, in the case of 
deeds, executed after 31st December 1881, by a 
limitation to the transferee “ in fee simple ”,<®* or, 
h a conveyance by deed of freehold land ” executed 
after 1925, without any words of limitation unless a 
contrary intention appears in the conveyance.*^* In 
a testamentary disposition, any words signifying the 
testator’s intention to devise such an estate will 
suffice, in point of form, to do so ;*®* and, where 
there is a devise of real estate without words of limita- 
tion, such devise will be construed to pass the fee 
simple, or other the whole estate or interest which 
the testator had power to dispose of by testament 
in such real estate, unless a contrary intention appears ‘ 
by the testament.*®* 

(a) Litt. s. I. 

(b) Inheritance Act, 1833, s. 4. 

(c) L.P.A., 1925, s. 60 (4) (a). ,(The alternative expression allowed 

by the Act is technical, and must be strictly followed {Re Ethel and 
Mitchells and Butlers^ Contract, [1901] i Ch. 94$). Technical 
words were absolutely essential to create a legal fee simple in a 
deed prior to 1926, but informed words shewing a clear intention 
were adequate to create an equitable fee simple in a deed, e.g. 

Bhsohitcly {Re Arden, Short y. Camm, [1935] Ch. 326). Where 
strict conveyancing language was us^, the construction was the 
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same as that of a legal estate, and in the absence of proper technical 
words, only a life estate passed. This applied even if a general 
intention to pass a fee simple could be gathered from the 
instrument, (fte Bosiock's Settlement^ Norrisk v. Bostock, [1921] 
2 Ch. 469), but in this case, if the court was asked to rectify the 
instrument, and not merely construe it, the grantor’s intention 
would be carried out by inserting the necessary words of limitation 
{Banks V. Ripley, [1940] Ch. 719). 

(d) L.P.A., 1925, s. 60 (i). In practice, the words “ in fee simple’^ 

are invariably inserted to make the intention clear. 

(e) Mannotx v. Greener (1872), L.R. 14 Eq. 456. 

Crumpet. Crumpe, [1900] A.C. 127. 

(f) Wills Act, 1837, s. 28. The statute only applies to wills executed, 

revived, or republished after 3rst December 1837. In wills of 
an earlier date, it was necessary, in order to pass a fee simple, to 
use some expression showing the testator’s intention to devise his 
whole estate {Gaten^y v Morgan (1876), i (J.B.D. 685). The 
legislation of 1925 appears to have left this section of the Wills 
Act unaffected. 

1044. In an assurance by deed to a corporation 
whether aggregate or sole,<®> no special words are 
necessary to transfer a fee simple ; except that, in 
an assurance by deed executed before 1926, to a 
corporation sole, the words “ and his successors ” 
are necessary and sufficient to convey a fee. simple.f'>> 
Semble ; in a devise to a corporation sole, the pfe- 
sumption is the same as in the case of a devise to an 
individual {ante, § I043).<o> 

(a) L.P.A., 1925, s. 60 (2). 

(b) Co. Litt. 8 b, 94 b. 

Bx parte Castle Bytham {Ficar^^ Ex parte Midland Railway Co., 

[i 89 5] I Ch. 348. But it is said that a gift “ in frank-almoigne ”, 
or “ in free alms ”, to a religious corporation sole, passed a fee 
simple without the word “ successors It is the better opinion, 
that s. 51 of the Conveyancing Act, 1 88 1, had no application to 
conveyances to corporations. There is an attempt to cure the 
difficulties to which this rule gives rise in the L.P.A., 1925, 
s. 180 (i); but it is not very happy. 

(c) Wills Act, 1837, s. 28. The words of the section are “ devised to 

any person and there is no definition of “ person ” in the Act. 
(See Interpretation Act, 1889, s. 19, which, however, does not 
apply to the Wills Act, 1837.) Of course, assurances of land to 
corporations are subject to the Rule against Mortmain {ante, § 27). 

1045. Where one person contracts to sell land 
to another, the vendor is, in the absence of expressions 
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or other circumstances to the contrary, bound to 
convey an estate in fee simple. {Ante^ § 3 76 (ii).) 

Hughes V. Parker (1841), 8 M. & W. 244. 

Kitchen v. Palmer (1877), 46 LJ. (Ch.) 61 1. 

The L.P.A., 1925, s. 42, makes void certain stipulations in 
contracts for the sale of a legal estate in land, (i) that the conveyance 
shall be made with the concurrence of equitable owners where title 
can be made free from the equitable interest in some other way, 

(2) that the purchaser shall pay the costs of a vesting order, or appoint- 
ment of trustees &c., (3} that he shall pay for getting in the legal 
estate, (4) that he shall take subject to registered charges though he 
has bought free from them, (5) that he shall not employ his own 
solicitor, (6) that he shall not object to unstamped documents. 

1046. A person who is in possession of land is Presum 
presumed, unless the contrary appears, to be seised 

in fee simple of the land. 

JValiwyn v. Lee (1803), 9 Ves. at p. 31, per Lord Eldon, C. 

Peaceable d. Uncle v. Watson (i8ri), 4 Taunt. r6. 

Doe d, Graham v. Penfold (1838) 8 C. & P. 536. 

Busker v. Thompson (1846), 4 C.B. at p. 59, per Coltman, J. 

Asher v. Whitlock (1865), L.R. i Q.B. at p. 6, per Mellor, J. 

1047. Subject to restrictions imposed by Acts of 
Parliament (e.g. Town and Country Planning Acts), 
to his liabilities towards the public and towards his 
neighbours (post. Section II), and to any liabilities by 
covenant or agreement \indertaken by himself or his * 
predecessors in title, and binding on him at law or in 
equity, and to any franchises, easements, or profits 
(post. Title VI) affecting the land, the tenant in fee 
simple absolute in possession is entitled to treat the . 
land, and everything therein and thereon, in any 
manner that he pleases. 

There is, probably, no definite statutory or judicial authority for 
this proposition. But it is implied in almost every case dealii^ with 
a fee simple (see, for example. Turner v. Wright (i860), 2 De G. F. 

& J. 234). There is an increasing number of statutes imposing 
restrictions and liabilities on landowners in the public interest — ^Town 
and Country Planning Acts. 

1048. Subject to the law relating to trusts and AHen& 

of fee . 
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mortgages, the owner of an estate in fee simple 
absolute may transfer his estate, or may create out 
of it any smaller estate or interest recognized by law 
in the land.<»> Any condition subsequent, covenant, 
proviso, or limitation providing for the cesser or 
forfeiture of an estate in fee simple absolute upon 
alienation generally, whether voluntary or involun- 
tary,<*>’ and whether within a limited period or 
indefinitely,*®* is void.<^> But an estate in fee simple 
absolute may {semble) be made alienable only to 
members of a limited class.*®* 

(a) 18 Edw. I (1290) c. I {Quia Emptores). The second power is a 

consequence of the general principle of tenure {ante^ § 1035, n.). 

It is difficult to find any express authority for it ; but it is the 

basis of ordinary practice. 

(b) ReMachu (1882), 21 Ch. D. 838. 

Re Smithy Smith v. Smithy [1916] i Ch. 369. 

(c) Re Rosher, Rosher v. Rosher (1884), 26 Ch. D. 801. 

Re Cockerell^ Mackaness v. Percivah [1929] 2 Ch. 13 1. 

(d) Litt. s. 360. 

Re Dugdale^ Dugdale v. Dugdaie (1888), 38 Ch. D. 176. 

Corbettv, Corbett (1888), 13 P.D. 136; affirmed^ 14 P.D. 7. 

(e) Re Macleay (1875), L.R. 20 Eq. 186. (But this decision was 

severely criticized by Pearson, J,, in Re Rosher, ubi supra,) 

Re Dugdale, Dugdale v. Dugdale, ubi supra, at p, 179, per Kay, J. 

It is a little doubtful whether the rule laid down by this section 
might not be evaded by a skilful use of a conditional limitation, e.g. 
. “ to A and his heirs to hold until ” (the prohibited event happens), 
though the interest thus conveyed would be equitable only. See 
expressions of Chitty, J., in Re Machu, ubi supra, at p. 842, and of 
Kay, j,, in Re Dugdale, Dugdale v. Dugdale, ubi supra, at p. 181* 
An equitable fee simple so limited has, in fact, been recognised, though 
without serious discussion {Re Leach, Leach v. Leach, [1912] 2 Ch. 
■422) 5 and the language of s. 146 (7) of the L.P.A., 1925, which 
avoids leases framed in a similar way, suggests an affirmative answer. 

1049. Any attempt on the part of a transferor 
of an estate in fee simple absolute to arrange for, 
disposal of the estate after the death of the transferee, 
in the event of the latter not having disposed of it 
in his lifetime, is void. 

Gulliverv, Faux (1746), 8 De G. M. & G. 167, n. 

Holmes v. Godson (i 856), 8 De G. M. & G. 152* 
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Re Dijcon^ Dixon v. Charlesworth^ [1903] 2 Ch. 458. 

Re Haniury, Hanbury v. Fisher, [1904] l Ch. 41 5. 

Re Crutchley, Kid^on v. Marsden, [19x2] 2 Ch, 335. 

Such provision would, in effect, be an attempt to make a testa- 
ment for the transferee. See, however, Comiskey v. Bowring-Hanbury, 

[1905] A.C. 84. 

1050. A fee simple may be determinable by any Detem 
words restricting its duration to an uncertain period 
which may come to an end by the happening of a 
contingency other than the failure of the heirs or 
next-of-kin of the person to whom the fee simple is 
limited.‘»> The owner of a fee simple determinable 
has the same rights as the owner of an ordinary estate 
in fee simple absolute ; except that his estate will 
terminate, ipso facto, on the happening of the con- 
tingency which puts an end to the period for which 
it was limited.<*>^ 

(a) Case of I. S. (1585), i Leon. 33. 

Poole V. Nedham (1608), Yelv., 149. 

SeymoPs Case (1612), 10 Co. Rep. at p. 97 b. 

Liford^s Case (1614), xi Co. Rep. 49 a. 

Ayres v. Falkland (1697), i Ld. Raym. 326, per Curiam, 

Bagshaw v. Spencer i Ves. Sen. 142. 

(b) Portington^s Case (16x3), ro Co. Rep. at p. 42 a. 

This last is the essential distinction between a fee simple deter- 
minable and a fee simple absolute to which a condition subsequent is 
annexed. The latter interest is not determined until the breach of 
condition is enforced by entry. For the appropriate v^rords for each 
kind of limitation, see Coke’s remarks in the decision last quoted. 

There is considerable dispute as to the proper legal description of the 
determinable fees simple which are the subject of this section 5 but 
the expression would seem to be conveniently applicable to all fees 
which are liable to expire by the happening of any external contin- 
gency. The most common example of such fees is that conveyed by 
the limitation contained inastrict settlementto the settlor infeesimple 
until the celebration of the intended marriage. But a fee simple or 
other legal estate may also determine by the dissolution ofa corporation 
in which it is vested. The Court in such a case may vest a corre- 
sponding estate in the person who would have been entitled to the 
determined estate had it remained subsisting (L.P.A., 1.925, s. 181). 

See Cheshire y Modem Real Property, pp. 5 \S-SZ^'^Megarry, Manual 
cf Real Property, pp. 5 ^“ 55 * 



Intermittent 
fee simfie 


498 PROPERTY 

1051. A fee simple cannot (otherwise than by 
Act of Parliament) be limited to take effect inter- 
mittently, i.e. to revive after it has once determined 
(“ desultory limitation ”). 

Co. Litt. 27 a, and Hale’s note. 

Corhefs Case, Cornet v. Cornet (1600), i Co. Rep. at p. 87. 

Princes Case, Tie (1606), 8 Co. Rep. at p. 17 a. 

The well-known exception of the Duchy of Cornwall is limited 
under the express provisions of an Act of Parliament, 



TITLE III— ESTATES FOR TERMS OF YEARS 

ABSOLUTE 

1052. A term of years absolute is created by a 
limitation (“ lease ”) of land, by a person having absoi 
an interest therein (the “ lessor ” or “ landlord ”) 
to any other person (the “ lessee or “ tenant ”), 
to hold for any certain period such period being 
less than that of the lessor. No entry upon the land 
by the tenant is necessary to vest the estate in him.<^* 

(a) L.P.A., 1925, s. 205 (i) (xxvii). It msf take effect either in pos- 
session or in reversion, whether or not at a rent, with or without 
impeachment for waste, subject or not to another legal estate. 

Litt. s. $8. 

Say V. Smith (1563), I Plowd. at p. 272. 

Bishop of Bath’s Case (1605), 6 Co. Rep. 34 b. - 

Sheppard, Touchstone, p. 267. 

The classification of terms of years is not very dear ; and, in 
dealing with it, it is difiEcult to avoid a cross division. Although the 
interest of the lessee for years was not completely protected until the 
passing ofthe statute of 1529 (21 Hen. VIII, c. 15), it is dear that by 
Littleton’s day it was regarded as an estate, subject at least to some of 
the inddents of tenure • (Litt. s. 1 32). But the influence of its 
originally contractual character (§ 1035, n.) has always prevented it 
being dassed, technically, as real property, and, therefore, as capable 
of seisin. Consequently, it was not a suitable subject for the normal 
common law conveyance, viz. feoffinent with livery of seisin ; and, 
until the passing ofthe Statute of Frauds in 1677 (s. 4), no formalities 
were required for the creation or transfer of a term of years. Mean- 
while, the passing of the Statute of Uses had paved the way for the 
creation of estates for years without entry } the most important 
instance of which was the lease on which the Conveyance by Lease 
and Release was founded. But, inasmuch as neither the conunon law 
not the Statute of Uses required the employment of any special words 
for the limitation of a term of years {Heyward's Case (1595}, 2 Co. 

Rep. 35 a ; Fox's Case (i6ioj, 8 Co. Rep. 93 b ; Duxiury v. Sandi- 
ford (1898}, 80 L.T. 552, C.A.}, and inasmuch as it was dedded in 
Barker v. Keat (1677), 2 Mod. Rep. 249, that a merely nominal 
consideration was sufficient to raise a use for the purpose, it was some- 
times extremely difficult to tell whether a lease operated at common 
law or under the statute. A more practical classification of estates for 
years is to be found in the objects for which they are created, i.e. 
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whether for occupation purposes or by way of security for money. 
It is clearly assumed in Littleton’s well-known passages (e.g, ss. 58, 
59, 66, 67), and in Coke’s commentary thereupon, that the lessee for 
years is an occupier. But a practice, said by Barton {Modem Pre^ 
cedents, V, 133) to date from the reign of Elizabeth, grew up of effect- 
ing a mortgage of freeholds by granting a long term to a mortgagee at 
a nominal rent ; probably to prevent claims of dower by the mort- 
gagee’s widow {Nash v* Preston (1630) Cro, Car. 190), possibly also 
to avoid the inconvenience ofhaving the estate and the right to receive 
the mortgage money vested in different persons. This practice per- 
sisted until the beginning of the nineteenth century (Barton, op. cit. 
vol. V, Precedents), but is stated by Davidson in 1869 {Precedents, 
voL ii, pt. ii, p, 1008, n. (a)) to have been then almost abandoned. 
Again, the long terms invented by the Caroline conveyancers, under the 
system of strict settlements, were for the purpose of securing jointures 
and portions ; but they were generally made by way of use (Bridgman, 
Conveyances, pp. 225, 259, 260, 332, etc.). Finally, the familiar 
practice of effecting mortgages by the process of demise or sub-demise 
renders it impossible to identify the common law term with the 
occupation lease, and the term by way of use with the mortgage. 

(b) L.P.A., 1925, s. 149. This abolishes the common law doctrine of 
interesse termini, retrospectively. Before 1926 unless a lease was 
granted by bargain and sale or under the Statute of Uses, the 
lessee acquired no actual estate in the land until he had taken 
possession during the term of the lease. Until entry, he had an 
interesse termini, a legal proprietary right enforceable against the 
lessor and third parties ; it was not an estate ; no reversion could 
exist on it so there could be no release of the grantor’s interest to 
, the holder of an interesse termini {Lewis v. Baker, [1905] i Ch. 46 ; 

Gillard v. Cheshire Lines Committee (1884), 32 W.-R. 943). 
All terms of years absolute since 1925 whether created before or 
after the Act are capable of taking effect, according to the estate, 
interest, or powers of the grantor, from the date fixed for the 
commencement of the term, without actual entry {ihid, (2) ). 


Terms by 
way of use 


1053. Terms of years which, before 1926 , were 
capable of being created by way of use as legal 
interests, may now be created (but only as equitable 
interests) by way of trust, notwithstanding the repeal 
of the Statute of Uses. 

L.P.A., 1925, ss. I (9), 4 (i), Sched. VII. 

Though it was rare that such terms were created for purposes of 
genuine occupation before 1926, they were, as we have seen, frequently 
created as a method of effecting mortgages or successive limitations in 
settlements (“ executory interests ”) ; and they raised substantial as 
well as technical difficulties, e.g. as to necessity for entry on the land 
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by the termor and the methods of getting rid of them after their pur- 
poses had been fulfilled. These will be treated of in their proper 
places. 

1054 . For the purposes of § 1052, a term of years 
may be “ absolute ”, though it is made liable to 
determination by notice, re-entry, operation of law, 
or by a provision for cesser on redemption, or in any 
other event other than the dropping of a life or the 
determination of a determinable life interest. 

L.P.A., 1925, s. 205 (i) (xxvii). A term for a life or lives, or for years 
determinable with life or lives, or on the marriage of the lessee can only 
exist in equity. Where such a lease, granted at a rent or in consideration 
of a fine existed when the Act came into operation, or is purported to be 
created afterwards, it takes eflFect as a lease for ninety years determinable by 
the lessor or lessee or their successors in title by at least one month’s notice 
in writing, given after the expiration of the life or lives or the marriage of 
the lessee. (L.P.A., X925, s. 149 (6).) 

1055 . For the purposes of § 1052, a tenant hold- Short te\ 
ing from year to year {post^ § 1064), or for a term less 

than a year, or for a year or years and a fraction of a 
year, is deemed to hold for a term of years. 

L.P.A., 1925, s. 205 (i) (xxvii). 

1056 . Where, under the L.P.A., 1925, a lease Future h 
is required to take effect in possession within twenty- 

one years after its creation, such lease will not create 
a “ term of years absolute ” unless it is expressed so 
to take effect. 

Ibid. 

This provision does not apply to leases created before 1926. A 
lease at a rent or in consideration of a fine to take effect in possession 
more than twenty-one years after its creation, is void and a contract 
made after 1925 to create such a term is void ; but this does not apply 
to a term taking effect in equity under a settlement, e.g. portion terms. 
(L.P.A., 1925, s. 149 (3).) A legal term, whether or not being a 
mortgage term may be created to take effect in reversion expectant on 
a longer term s. 149 (5J). Successive sub-terms, created out of a 
head term, being in each case one day shorter than the head term, take 
effect at law, and the second sub-term creates a reversion on the first 
sub-term, though of equal duration. • 
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1057. Where a lessor creates a term of years to 
take elFect immediately on the expiry of an existing 
estate for years, ‘S'’ he nevertheless retains the reversion 
upon the earlier term, and will be entitled to enter on 
the land on the expiry of such earlier term.'”’ 

(a) L.PA., 1925, 8. 149 ( 5 )* 

(b) Joy«er\. Weeks, [1891] 2 Q.B. at p. 47,pffr Fry, L. J. 

Re Moore aad Hulm’s Contract, [1912] 2 Ch. 105. 

Care must be taken to distinguish between this case and that of 
a lease of the reversion upon the first term. In such a case (e.g. 
Colehoum's & Mixtone's Case (1588), i Leon. 129, as corrected in 
Rawlings [Doe d.) v. Walker (1826), 5 B. & C. at p. 123), the lessor 
will have lost his right to distrain for the rent reserved by the first lease. 
In other words, a reversionary lease and a lease of a reversion are two 
different things; 

1058. Every lease must have a certain beginning 
and a certain ending, but it is sufficient if the -com- 
mencement is ascertained with certainty when the lease 
is to take effect in possession. The duration must be 
either fixed by specifying the number of years in the 
■first instance,*®’ or by reference to a collateral matter 
which must either itself be certain or capable before 
the lease takes effect of being rendered certain.***’ It 
is sufficient that the maximum duration of the term is 
fixed, though the lease may be determined within the 
period. 

(a) Lace v. Chantler, [1944] K.B. 368, per Lord Greene, M.R. at 
pp. 370-371. Held that a tenancy granted during war-time, 
“ for the duration of the war ”, does not create a good leasehold 
interest, the term, when the agreement takes effect, being uncertain, 
and on the facts it was impossible to construe it as a lease for 
ninety-nine years, determinable on the cessation of the war. To 
remedy this, the Validation of War-Time Leases ActJ 1944, 
converted tenancies for the duration of the war or emergency, 
into valid tenancies for ten years determinable after the war or 
emergency, by (usually) one month’s notice in writing. The 
end of the war in Europe was May 9, 1945 (S.R.O. 1945 No. 
703 L.8) and the war with Japan August 1 5, 1945 (S.R.O, 1945 
No. 1006 L. 1 8). The provisions of the Act are complicated. 
^e&HiilandRedman^ Landlord and Tenant^iotYsEdi, pp.1039-1045. 

Bishop of Batiks Case (1605), 6 Co. Rep. 34 b — a term from a fixed 
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date for as many years as A shall name, but this must be done in 
the lifetime of the lessor, and before the lease takes effect, 

Kirsley v. Duck (1712), 2 Vem. 684. 

1059. When the time of its commencement is not Commence 
specified in the lease, or when the lease is expressed 
to take effect from the making thereof, or “ from 
henceforth ”, the term is deemed to begin on the 
delivery of the lease.<a> But when the term is 
expressed to commence “ from ” the day of the date 
or making' of the lease, or “ from ” a fixed calendar 
date,*®) it will begin on the day following such 
delivery or date respectively ; unless it is necessary, 
to render the lease effectual, that the term should 
begin immediately or on the specified date.“^> 

(a) Co- Litt. 46 b, 

Goddard^ s Case (i 584), 2 Co. Rep. 4 b. 

Clayton's Case (1585), 5 Co. Rep. i a, 

Osbourn v. Rider (1606), Cro. Jac, 135. 

Llewelyn v. Williams (r6io), Cro, Jac. 258, 

Hatter'^. Ask (1696), i Ld. Raym. 84. 

Doe d, Phillip v. Benjamin (1839), 9 ^ 

Where in a contract for a lease no date is mentioned, there is no 
inference that the term is to commence from the date of the agreement 
in the absence of language pointing to that conclusion, and failing this 
it is void for uncertainty {Marshall v. Berridge (1881}, 19 Ch. D, 

233}, But a contract for a lease is enforceable, though the commence- 
ment of the term refers to a contingency which at the time of the 
contract is uncertain, provided the contingency has occurred at the 
time when the contract is sought to be enforced, {Brilliant v. 

Michaels, [1945] i All E.R. 121.) Where the tenant enters under 
an agreement, not under seal, which does not specify the commence- 
ment of the term, it will usually commence from the entry {Doe d. 

Cornwall v. Matthews (1851), ii C,B. 675}, but parol evidence is 
admissible to show when the instrument was intended to take effect. 

{Davis V. yones (1856}, 17 C.B. 625-) 

(b) Clayton^ s Case^ ubi supra. 

Barwici^s Case (1598), 5 Co. Rep. 93 b. 

Anon. (161 1), I Bulstr. at p. 177, per Flemming, C.J. 

Cornish v. Cawsy (1648), Aleyn, 75. 

Styles V. Wardle (1825) 4 B. & C. 908. 

But see Bacon v. Waller (1616), 3 Bulstr. 203. 

(c) Anon. (1773), Lofft, 275, 

Acklandv. Lutley (1839), 9 Ad. & El. 879, 
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When the tenn is to begin “ on ” a fixed calendar 4 ate that day 
is included. But the deed must be interpreted so as to give effect to 
the substantial rights of the parties and for practical purposes this 
distinction can usually be neglected {Sidebotham v. Holland, [1895] 

I QB. 378)- 

(d) Pngh V. Leeds {Duke) (1777), 2 Cowp. 714. 

1060 . Subject to § 1056, the fact that a term of 
years is to commence on the happening of a con- 
tingency, does not prevent it being a certain period 
within the meaning of § 1052. 

Co. Litt. 45 b. 

Sheppard, Touchstone, 274, 284. 

Goodrighti. Hall v. Richardson (1789), 3 Term Rep. 462. 

A lease will be determinable without an express proviso for 
re-entry, if the event specified in a condition subject to which the 
term was created, happens. (Pemtanfs Case, Harvey d. Pennant v. 
Oswald (1596), 3 Co. Rep. at p. 65 5 Sexton d. Freeman v. Boyle 
(1788), Vern. & Scr. 402, 412 5 Doe d. Henniker v. Watt (1828), 
8 B. & C. 308, 315.) Where the term is limited “until ” the happen- 
ing of an event, it comes to an end on the event happening [Doe d. 
Lockwood V. Clarke (1807), 8 East, 185). But, where a term is 
granted “ if the lessee shall so long live ”, it does not create a “ term 
of years absolute ”, It would, if otherwise valid, and granted at a 
rent or* in consideration of a fine create a term of ninety years, deter- 
nunable on one month’s notice after the contingency had happened 
(L.P.A., 1925, s. 149 (6)). 

1061 . An estate for years may be created by any 
form of words freon which it can be gathered that a 
person having an interest in land agrees that another 
shall have exclusive possession of such land for a 
certain period.'®’ But a mere licence to use land for 
a definite purpose, though for a certain period and at 
a fixed rent, does not create an estate for years, even 
though followed by entry.'*” 

(a) Tisdaliv. Essex (i6i6), 3 Bulst. 204. 

Sheppard, Touchstone^ 271-2. 

Duxhury v. Baniiford (1898), 80 L.T. 552, C.A, 

(b) Watkins v. Milton-Next-Gravesend Overseers (i 868), L.R. 3 Q.B. 350. 

It is difficult to formulate the distinction between leases and other 

interests ; cf. Rendell v. Roman (1893), 9 T.L.R. 192 and Joel v. 
International Circus and Christmas Fair (1920), 124 L.T. 459. The 
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precise words used are not decisive, regard must be had to the substance 
of the agreement {Taylor v. Caldwell (1863), 3 B. & S. 826, 832). 
Perhaps the best definition ofa lease is an interest in land under which 
the holder has the right to exclusive occupation of a defined area : 
see Glenwood Lumber Co., Ltd. v. Phillips, [1904] A*C, 405 and 
Provincial Bill Posting Co. v. Low Moor Iron Co., [1909] 2 K.B. 
344. If the contract is merely for the use of property in a certain way 
and on certain terms while it remains in the possession and control of 
the owner, it is a licence. There may be a transfer of an interest in 
land without a right to exclusive occupation i^ones {James) £sf Sons, 
Ltd. V. Tankerville {Earl\ [1909] 2 Ch. 440), and a right to the 
exclusive occupation of a defined area of land without the transfer of 
an interest in land {Smith v. St. Michael, Cambridge^ Overseers (i860), 
3 E, & E. 383). A person who takes rooms in another's house may 
be a lodger (a- licensee for valuable consideration) or a tenant. The 
following considerations are mterial but not decisive : (i) Does the 
** landlord ” reside on the premiaes ? {Kent v. Fittall, [1906] i K.B. 
60, 70). (2) Does he render sservices to the occupier ? {Smith v. 
St. Michael, Cambridge^ Overseers). The distinction is important 
because (i) a lessee can be distrained on but not a licensee {Hancock v, 
Justin (1863), 14 C.B.N.S. 634), ora lodgers (ii) a lessee can bring 
trespass against the lessor and third parties, but a licensee cannot 
sue the licensor {Jllan v. Liverpool Overseers (1874), L.R. 9 Q.B. 
180, 19 1) or third parties, {Hill v. Tapper (1863), 32 L.J. 
Ex. 217) in trespass 5 (iii) a lessee is liable to be rated, but 
not a licensee {Watkins v. Milton-next^Gravesend Overseers (1868), 
L.R. 3 Q.B. 350) 5 (iv) a contract for- a lease must be in writing, 
but this is not universally true of contracts for licences 5 (v) a licensee 
is always protected by the Law of Distress (Amendment) Act, 1908, 
whereas some underleases fall outside the statute ; (vi) a lease is 
always assignable in the absence of a spedfic prohibition, but not all 
licences can be transferred. A servant who is required to occupy 
premises belonging to his master for the more efficient performance of 
his duties is not a tenant {Dobson v. Jones (l 844), 5 Man. & G. 1 12*; 
Thompsons {Funeral Furnishers), Ltd. v. PJnllips, [1945] ^ All E.R. 
49, C.A.) and can be evicted in breach of contract by his master 
{Mayhew v. Suttle (1854), 4 E. & B. 347). But a servant who is 
merely permitted to occupy premises belonging to his master may be 
a tenant, even though he pays no rent {Dover v. Prosser, [1904] 
I K.B. 84). 


1062. A lease for years may contain a covenant Covenant 
or contract for renewal of the term granted by it ; 
and such covenant or contract will be enforceable 
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against the lessor and all persons acquiring his interest 
in the land/*’ A covenant for perpetual renewal 
entered into in favour of the lessee and his successors 
in title will not be void as violating the Rule against 
Perpetuities (§§ 1679-1 685) but, if entered into 
after 1925, it will operate as an agreement for a demise 
for a term of two thousand years, or, in the case 
of a sub-demise, for a term less by one day than 
the term out of which it is to be demised/®’ A 
similar covenant in favour of other persons claiming in 
their own right will be void as erecting a perpetuity/**’ 

(a) Isteedv. Stoneley (1580), i And. 82. 

Anon. (1583), Moore (K.B.) 159. 

Richardson v. Sydenham (1703), 2 Vern. 447. 

Brook {Earl) v. Bulkeley (1754), 2 Ves. Sen. 498. 

Muller V. Traford, [1901] r Ch. at p. 60, per Farweli, J. 

(b) Bridges V. Hitchcock (1715), 5 Bro. Pari. Cas. 6. 

Re London Corpn,, London Corpn, v. Great Western and Metropolitan 
Rail^coays^ [1910] 2 Ch. 314. 

Mount Edgcumbe {Earl) v. Inland Revenue Comrs.^ [191 1] 2 K.B. 24. 

(c) L.P.A., 1922, Sched. XV, para. 7. The effect of the Act on a 

perpetually renewable lease is, {a) it is converted into a lease for 
2,000 years ; {S) it can be terminated by the lessee only by a 
written notice of ten days expiring on any date when the lease 
would, but for the Act, have come up for renewal, e.g. at the 
end of the seventh, fourteenth, etc. year ; (f) the lessee remains 
liable on the covenants only while he actually retains the estate ; 
{d) the lease is deemed to contain a covenant by lessee to register 
every assignment or devolution with the lessor within six months 
of the assignment etc., and to pay one guinea for such registra- 
tion; {e) fines etc., for renewal are converted into additional 
rent in case of perpetually reneWlable lease existing at end of 192 5. 

(d) Hope V. Gloucester Corpn. (1855), 7 De G .M. & G. 647. 

The covenant for renewal only binds the interest of the covenantor, 
not (in the absence of statutory powers) any interest in remainder or 
reversion on it {Muller v. Trafford, ubi supra, at p. 62). 


Single 

covenant 


1063 . Unless a contrary intention appears, ex-., 
pressly or by implication,*®’ a covenant to renew is 
presumed to be exhausted by a single exercise ; and 
the lessee is not entitled to have a similar covenant 
inserted in the renewed lease.*’’’ Semble : this rule 
does not apply to options to purchase the reversion.*®’ 
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(a) Fumival v. Crew (1744), 3 Atk. 83. 

Copper Mining Co. v. Beach (1823), 13 Beav. 478. 

Hare v. Burges (1857), 4 K. & J. 43. 

Re Smith's {Henry) Charity, Hartlepool (1882), 20 Ch. D. at p. 518, 
Jessel, M.R. points out the undesirabiKty of renewable leases. 

(b) Iggulden v. May (1806), 7 East, 237. 

Dowling y. Mill (1816), i Madd. 541- 

Brown v. Tighe (1834), 2 Cl. Sc Fin. 396. 

Hare v. B urges y ubi supra j at p. 54, per Wood, V.C. (lives). 

But seje the remarks of Selborne, C., in Swinburne v, Milhum 
[1884), 9 App. Cas. at p. 850 (lives), and Green v. Palmer, [1944] 
Ch. 328. Northchurch Estates v- Daniels, [1947] Ch. 1175 [1946] 
2 All E.R. 524. A contract entered into on or after January i, 1926, 
to renew a lease or underlease for a term exceeding sixty years from 
the termination of the lease or underlease is void. (L.P.A., 1922, 
>. 145, Sched. XV, para 7.) 

(c) Batchelor v. Murphy, [1926] A.C. 63. (But see Sherwood v. Tucker, 

[1924] 2 Ch. 440.) 

1064. An estate from year to year (“ yearly 
tenancy *’) is created by — 

(i) any expressions in a lease from which the 
intention of the parties to create such an 
estate can be gathered ; 

Dfif i. Clarke v. Smaridge (i 845), 7 Q-B. at p. 959, per Lord Denman, 

z.y 

Swift V. Ambrose (1931), 47 T.L.R. 594. 

If the lease is expressed to create a tenancy “ for one year and so 
>n from year to year ”, or to that eifect, the yearly tenancy does not 
jegin till the expiry of the first year, and cannot, consequently, in die 
ibsence of express provision, be determined before the end of the 
second year (JDenn d. Jacklin v. Cartwright (1803), 4 East, 2g ; 
T)oe d. Chadbom v. Green (1839), 9 Ad. & El. 658 ; Comm 
Brewery v. Nash (1898), 77 L-T. 648). A lease containing a grant 
>f a yearly tenancy raky include an agreement for renevral at the 
jption of the tenant {Gray v. Spyer, [1922J 2 Ch. 22). 

(ii) a general demise, not operating as a grant 
for life, at an annual rent, without mention 
'of any term ; 

Agardv. King (1600), Cro. Eliz. 775. 

Roe d.Breev.Lees Wm.Bl. 1171. 

Richardson v. Langridge (r8ii), 4 Taunt. 128. 

Lewis v. Baker, [1906] 2 K.B. 599. 

(iii) an occupation, by permission of the owner 


Yearly 

tenancy 
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of land, under a void lease, followed by the 
acceptance by such owner of a yearly rent, 
or some aliquot part thereof. In such a 
case, the terms of the void lease, in so fai 
as the lessor had power to enter into them, 
and in so far as they are not inconsistent with a 
yearly tenancy, will be binding on the parties ; 

Doe d. Rigge v. Beil (1793), S Term Rep. 471. 

Doe d. Pennington v. Taniire (1848), 12 Q.B. 998. 

Lee V. Bmith (1854), 9 Exch. 662. 

Magdalen Hospital v. Knotts (1879), 4 App. Cas. at p. 335, pei 
Lord Selborne. 

Martin v. Smith (1874), L.R. 9 Exch. 50. 

It seems a little doubtful how far this doctrine would apply if the 
lease were void under the provisions of a disabling statute. Both 
Lord Cairn s and Lord Selborne, in Magdalen Hospital v. Knotts, 
ubi supra^ seem to have thought that it would. 

(iv) a holding over, accompanied by payment ol 
rent, after the expiry or determination of a 
previous definite tenancy,*®* at an annual 
rent. In such a case, the parties will con- 
. tinue to be bound by such of the terms oi 

the former lease as are not inconsistent with 
a yearly tenancy ;<*>* unless there is evidaice 
of agreement to the contrary.*®* 

(a) It is immaterial that the previous tenancy was not for a year {Swift v 

Ambrose (1931), 47 T.L.R. 594). 

(b) Right d. Flowery, Darby and Bristow (1786), i Term Rep. 1 59. 

Doe d, Martin v. Watts {17^7)9 7 Term Rep. 83. 

Bishop v. Howard (1823), 2 B. & C, 100. 

Doe d. Clarke v. Smaridge 1(1845), 7 6-®- 957 * 

Dougal v. McCarthy, [i 893] i Q.B. 736. (In this case no rent had 
been paid.) 

(c) Weddy, Porter, [1916] 2 K.B. 91. 

On the other hand, a person who has contracted to purchase 
land, and is let into possession pending completion of the contract, is 
not, in the absence of special stipulation, a tenant from year to year, 
butatenantatwill, to the vendor {Ball v. Cullimore (1835}, 2 Cr. M. 
& R. 120 ; Howard v. Shaw (1841), 8 M. & W. 1 18). 

Determina- 1065. A tenancy from year to year can only, in 
of yearly the abscncc of agreement to the contrary, be termin- 
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ated by six months’ notice expiring at the end of a 
year of the tenancy and, in cases to which the 
Agricultural Holdings Act, 1923, applies, only by 
a year’s notice from .the end of die current year of 
tenancy, or where a receiving order in ban^ptc)' 
has been made against the tenant.<*»> Where a term 
is fixed to expire at a certain date,f®> or on the 
happening of a specific event, no notice to determine 
is necessary ; except in pursuance of express agree- 
ment or the provisions of a statute.*®’ 

(a) LeggY. Strudmek (1709), 2 Salk. 414. 

Denn d. Jacklin v. Cartright (1803), 4 East, 29. 

Where the original term* was for more than a year, a tenancy 
from year to year created by holding over and payment of rent (§ 1 064 
(iv)3 can only be determined by. notice expiring on an anniversary of 
the expiry of the original term {Croft v. Blay {William F,)^ Ltd,^ 

[1919] 2 Ch. 343)- In any periodic tenancy, whether it be yearly, 
quarterly, monthly or weeldy, the notice to quit should be equal to 
the len^ of the period and must expire at die end of the current 
period {Lemon v. Lardeur, [1946] K.B. 613, C.A. approving 
Queen^s Club Gardens Estates, Ltd, v. Bignell, [1924] l K.B. 117 
and overruling Simmons v. Crossley, [1922] 2 K.B. 95). In the case 
of a weekly tenancy, where no contrary intention appears, a notice 
given on the day corresponding to that on which the tenancy com- 
menced and expiring on the corresponding day of the following week 
is valid, seven clear days’ notice is unnecessary {Newman v, Slade, 

[1926] 2 K.B. 328). ' 

(b) Agricultural Holdings Act, 1923, s, 25. 

Flather v. Hood (1928), 44 T.L.R. 698. 

(c) Messengers, Armstrong (1785), i Term Rep. at p. 54, ^er Lord 

Mansfield, C.J. 

Bight d, Elmers, Darby and Bristow (1786), ibid, at p. 162, per 
Lord Mansfield, C.J. 

Cobb s, Stokes (1807), 8 East, 358. 

(d) Doe d, Bromfield s. Smith (1805), 6 East, 530. 

(e) The Agricultural Holdings Act, 1923, s. 15 (2), entitles the tenant 

of a mortgagor, whose lease is not binding on the mortgagee, in 
the case of ^ holdings to which that Act applies, to six months’ 
notice of termination by the latter, if the tenant holds at a rack rent, 
and his term was originally not for longer than twenty-one years. 

In the case of an agricultural tenancy for two years or upwards 
created after 1920, one year’s notice on either side is necessary, 
notwithstanding any agreement to the contrary (Agricultural 
Holdings Act, 1923, s. 23, s. 25 ; Edell v, Duiieu, [1924] A.C.38). 

1066 . When, in pursuance of an express dause in optim to 

determine 

D 
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a lease, the lessor or the lessee is entitled to put an 
end to the term created by such lease before the 
expiry thereof, reasonable notice of his intention to 
exercis? such right must be given to the other party/^’ 
In the absence of expressions to the contrary in the 
lease, an option to determine will operate both in 
favour of the lessor and the lessee.**’* 

(a) Goodnight d. Hall v. Richardson (1789), 3 Term Rep. 462. 

(b) Edellv. Dulieuy [1924] A.C. 38. 

Flather v. Hood (1928), 44 T.L.R. 698. 

This § must be read as subject to the exceptions created by the 
Agricultural Holdings Act, 1923 {Edell v. Dulieu, ubi supra), 

• 

1067. It is not necessary to the creation of an 
estate for years, that a rent should be reserved by the 
lessor.*^* But if a rent is reserved, it must be, re- 
served in favour of the lessor,**’* and must be of a 
certain fixed amount or must be so stated that it can 
afterwards be ascertained with certainty ;*«* and the 
lessor cannot reserve as his own property any part of 
the annual profits of the land.**^* 

(a) Litt. s. 58. 

Sheppard, Touchstone, 268. 

(b) Litt. 8. 346. 

(c) Litt. s. 213. 

Parker v. Harris (1692), i Salk. 262. It is sufficient if by calcula- 
tion and upon the happening of certain events it becomes certain ; 
provided it can be so ascertained from time to time, it is no 
objection that the rent is of fluctuating amount \Seiby v. 
Greaves (1868), L.R. 3 C.P. 594). 

(d) Co. Litt. 142 a. 

The rent need not consist of money, it may consist in the render 
of chattels or the performance of services {Doe d, Edney v. Benham 
(1845), 7 Q.B, 97^}* there seems no objection to a reservation 
as rent of a part of the ore produced under a mining lease {Buckley v, 
Kenyon (1808), lo East, 139). 

1068. Rent reserved by a lease is annexed and 
incident to, and goes with, the interest of the lessor 
in the land or any part thereof, notwithstanding that 
such interest may be divided amongst two or more 
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persons (“ severance ”) and each of such persons 
will be entitled to recover, from time to time, the 
proportion of such rent -which is properly attributable 
to his share of the reversion.<^> For the purposes 
of this §, a severance means a division of the lessor’s 
estate, by operation of law or otherwise, among owners 
in severalty ; not a vestmg of such estate in co-owners/®> 

(a) L.P.A., 1925, s. 141 (i). This enactment applies to leases made 

before or after 1926 ; but only to severances or acquisitions of a 
reversion after 1925. Where the rent was reserved in money or 
other divisible matter, the rule was the same at common law (Co. 

Litt. 148). 

(b) 1 41 (2), This enactment refers to difficulties of procedure 
only, and does not affect substantive rights (Schalit v. Nadler, Z//, 

[1933] 2 K.B. 79). 

(c) Though there appears to be no definition of the word “ severance ” 

in this part of the L.P.A., it seems clear, from the ex 4 .mples of 
severance given in the passage from Coke, that this was the kind 
of severance contemplated by the common law rule. The 
examples are : (i) purchase of part of the lessee’s estate by the 
lessor, (2) recovery of part of the land by the lessor in an action 
of waste, (3) grant or devise of part of the reversion, (4) lawful 
eviction by the lessor of the lessee from a part of the land {Clunks 
Case (1613), 10 Co. Rep. 127 a), to which may be added 
(5) similar eviction by a stranger by title paramount (Smith v. 

Malings (1608), Cro. Jac. 160), (6) partition among parceners 
(Emry. Moyle (1600), Cro. Eliz, 771), while partition existed, 

(7) formerly, descent of different parts of the land to different 
heirs, e.g. by common law and local custom (ibid,). There was 
at one time some doubt whether, at the common law, apportion- 
ment could be claimed where the severance occurred by the act 
ofthe parties ubi supra); but the opinion of Coke 

ultimately prevailed. The lessee is entitled to have the apportion- 
ment made by a jury (Bliss v. Collins (1822), 5 B. & ^d. 876). 

Of course, no division of the land which the /essee may make can 
affect the liability of every part of the land for, the whole of the 
rent. But the purchaser of part of the leasehold 'interest in the 
land is not personally liable, even while the term is vested in him, 
for more than his due proportion of the rent, based on the value 
of the land at the time when the severance was made (Salts v. 

Baitersby, [1910] 2 K.B. 155). 

1069. Where no other days of payment are fixed fFAes mt 
by the terms of the lease or the previous practice 
of the parties, rent is payable at the end of each year 
of the teim<»> or of such other aliquot part of the 
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year as is expressed in the reservation of the rent<'’> 
If the rent is a fixed sum for the whole term, it is 
payable, in the absence of contrary agreement, at 
the end of the term but a rent reserved without 
specification of the period in respect of which it is 
payable will be presumed to be an annual rent.<'*> 

(a) Coomherv, Howard (1845), ^ C.B. 440. 

Collett-^. Curling (1847), lo Q.B. 785. 

(b) Where no express term is mentioned, the period in respect of which 

the rent is payable will be some indication of the intended length 
of the term (fVilkinson v. Hall (1837), 3 Bing. N.C. 508). 

(c) There appears to be no authority for this proposition ; but it is con- 

ceived that it is correct. Rent is due on the whole of the day on 
which it is payable, but is not in arrear (and therefore cannot be 
distrained for) till after midnight of that day {Dibile v. Bowatet 
(1853), 2 E. & B. at p. 568, per Lord Campbell, C.J.). 

(d) Harrington v. Wise (1596), 2 Roll. Abr. 449-50. 

1070. Prim& jacie^ a lease for years, gives only 
a right to possession of the surface and enjoyment 
of the profits of the land ;<“> but if it is expressed, 
or to be implied from the circumstances, that the 
lease was granted for a particular purpose or pur- 
poses, the lessee, in addition to his right to possession 
of the surface and enjo 5 TOent of the annual profits; 
will be entitled, as against the lessor, to use the lane 
in any manner reasonably necessary for carrying out 
such purpose or ptirposes.<*>> 

(a) Ehoesv. BriggGas Co. (1886), 33 Ch. D. 562. 

(b) Eolnnson v. Milne (1884), 53 L.J. Ch. 1070, per North, J. 

Eltoes V. Brigg Gas Co., nbi supra. 

There appears to be singularly little authority regarding th< 
general rights of the lessee for years, as against the lessor. Thii 
apparent anomaly probably arises from the facts (i) that, in the grea 
majority of cases, these rights are settled by the express terms of th< 
lease, and (2) that, in the absence of such express terms, the position o 
the lessee is judged from the negative standpoint of die law of wast« 
(porf. Section II, Title III). Building and mining leases are obviou 
examples of exceptions from the rule. 

1071, A lessee for years is entitled, notwith- 
standing the provisions of the law against waste, bu 
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subject to the terms of his lease, to the same rights of 
reasonable estovers as a tenant for life {posi^ § 1249)* 
Co. Litt. 41 b. 


1072 . A lessee for years whose interest is deter- Emblmsnts 
alined by some uncertain event not caused by him- 
self, including a tenant from year to year whose 
interest is determined by the lessor, is entitled to 
emblements, or the statutory substitute therefor [post, 

^ 1073), manner as a tenant for life in 

similar circumstances [post, \ i25o).<*» But a lessee 
for years whose term expires at a fixed and certain 
date, has no right to emblements or any substitute 
therefor ; except in pursuance of express agreement, 
special custom, or statute.<o> 

(a) Kingsbury v. Cpllins and Mimes (1827), 4 Bing. 202. 

(b) Co. Litt. 56 a. 

(c) Litt, S'. 68. 

Wiggleswonh v. Dallison (1779), i Doug. (K.B.) 201. 

The right to emblements is unaffected by the provisions of the 
Agricultural Holdings Acts 5 but the provisions contained in those 
Acts for compensation to the tenant in such cases (see Agricultural 
Holdings Act, 1923, ss. 1-5, 24, etc.) have practically superseded the 
common law rule, 

1073 . When the lease of a farm or lands held at Substitute 
rack rent is determined by the death or cesser of the 
estate of any landlord entitled for any . uncertain 
interest, the lessee, instead of claims to emblements, 

will continue to hold and occupy such farm or lands 
until his occupation is determined by a twelve months’ 
notice expiring at end of a current year of the tenancy ; 
the lessor’s successor being substituted for the lessor 
in respect of the period between the determination 
of the lessor’s interest and the determination of the 
tenancy. 

Laadlord and Tenant Act, 1851, 5. i* 

Agricultural Holdings Act, 1923, s, 24. 
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1074. Except by virtue of express agreement, 
special custom, or statute, a tenant for years is not 
entitled, at the expiration of his tenancy, to any 
compensation or allowance for improvements made 
by him, or fixtures erected by hkn, in or on the 
land. 

Caldecott v. Smytiies (1837), 7 C. & P. 808, per Parke, B. 

Mous/ey v. Ludlam (1851), 21 LJ.Q.B. 64. 

One of the most important exceptions from the general rule is tc 
be found in the provisions of the Agricultural Holdings Act, 1923 
under which agricultural tenants (including tenants of market gardens 
can obtain compensation for improvements and fixtures (s. i anc 
Sched. I). The right extends to the tenant of a mortgagor under \ 
lease which is not binding on the mortgagee (s. 57 (ij) ; and it canno 
be waived, even by express agreement (s. 50}. The method 0 
ascertaining compensation is specially provided for by the Act (s. i; 
and Sched, II) j and the compensation may be made a charge on th< 
corpus of the reversion (s. 20). A similar protection is extended t< 
the tenants of allotments and cottage gardens by the Small-holdings am 
Allotments Act, 1908, s. 47, Sched. II, and its amendments. A mor 
recent and equally important exception is created by the Landlord an( 
Tenant Act, 1927, ss. 1-6, which, under certain conditions, give 
the occupant of ** business premises ”, whose tenancy expires, com 
pensation or other solace in respect of goodwill and improvement 
made by him in the premises which have increased the value of th 
reversion. If a tenant entitled to compensation for goodwill can sho\ 
that a money payment will not adequately compensate him, he ma 
under certain conditions claim a new lease for a period not exceedin 
fourteen years. See ChesJure^ Modem Real Property, pp. ifiS-iyd 
As to the right of a tenant for years to remove fixtures set up by him 
seep<?r/,§i 323 . 

1075. Every lessee to whom there is delivered am 
writ for the recovery of the premises demised, o" 
to whose knowledge any such writ comes, mus 
forthwith give notice thereof to his lessor or hi 
(? the latter’s) bailiff or receiver. Failure to do sc 
will involve a forfeiture by the lessee, to the persor 
of whom he holds the premises, of an amount equa 
to the value of three years’ improved or rack ren 
of the premises. 


L.P.A,, 1925, s. 145. 
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1076. A lessee for years, in the absence of Wasuiy 
express agreement, is liable to an action for damages 
or an account, if he commits any act of voluntary 
waste,<®> or is guilty of permissive waste, in respect 
of the land comprised in his lease. But no equitable 
remedy will be granted against a lessee for years in 
respert of ameliorating waste (i.e. acts which improve 
the value of the inheritance) and a tenant from year 
to year is liable for permissive waste.<^> 

(a) Statute of Marlborough (52 Hen. Ill (1267)), c. 23. Litt. s. 67. 

(b) Litt. s. 71. 

Co. Litt. 53 a. 

Leach V. Thomas (1835), 7 C. & P. 327,/^PATTEsoN, J. 

Tellowly v. Gower (1855), 1 1 Exch. at p. 294, Parke, B. 

Davies v. Davies (1888), 38 Ch. D. 499. 

There was, at one time, a good deal of doubt whether a tenant 
for years is liable for permissive waste {Re Cartwright^ Avis v. 

Newman (1889}, 41 Ch. D.532J 3 but, so far as agricultural holdings 
are concerned, it was laid down by the Court of Appeal in Wedd v. 

Vtyrter, [1916] 2 K.B. 91, that even a tenant from year to year is, in 
the absence of express provision, liable to cultivate in a husband-like 
manner, according to the custom of the country. 

(c) Jones V. Chaff ell (1875), L.R. 20 Eq. at p. 541. 

Doherty v. Allman (1878), 3 App, Cas. 709. 

Meux V. Cobley, [1892] 2 Ch. 253. 

(d) Torriano v. Young (1833), 6 C. & P. 8. It was said in this case 

that a tenant from year to year was not liable for permissive waste, 
but the better view seems to be that he is liable, though as stated 
in Yellowly v. Gower, sufra, in practice the liability has been 
limited. There seems to be a good deal of doubt on this 
important point, and, the frequency of this form of tenancy 
being considered, the amount of authority is extraordinarily small. 

The peculiarities of the action of waste have been previously 
noted (^«r^§838, n.}. The provision in the L.P.A., 1925, s. 135, 
respecting waste, does not affect tenants for years, who are seldom, if 
ever, “ without impeachment of waste As a matter of practice, 
the liabilities of a tenant for years in respect of repairs and the like are 
jsually settled by the express terms of the lease ; but, as we have 
ilready seen, some statutory provisions on the subject override the 
express terms of the lease. The extent of the tenant’s obligation on 
lis covenant to repair is that he must, after due allowance for the age, 

:haracter and locality of the house at the time of the lease, keep it in 
:he condition in which it would have been kept by a reasonably 
Tiinded owner. {Anstruther’-Gough-^Calthorpe v. McOscar, [1924] 
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I K.B. 716, C.A ; Pemhery v. Lamhdin, [1940J 2 All E.R. 434, 
C.A.}. The damages recoverable are not to exceed the diminution 
in value of the reversion owing to the breach, and no damages are 
recoverable if the premises are to be demolished or structurally altered 
in such a way as to make the repairs valueless, at or soon after the end 
of the term (Landlord and Tenant Act, 1927 s. 18). Where a 
covenant to repair contains the words “ feir wear and tear excepted,” 
these words exclude liability for. dilapidations, caused, directly or 
indirectly in the ordinary course of nature, friction oftheair, exposure, 
ordinary use, however serious the dilapidations may be, but there will 
be liability for dilapidations caused by an unfair or unreasonable user 
of the premises, or by a wilful act, or by fire, floods and other extra- 
ordinary events {Taylorv. Wehh, [1937] 2 K.B. 283J. 

1077. A lessee who has received a notice relating 
to internal decorative repairs to a house or other 
building may apply to the Court for relief ; and the 
Court may (notwithstanding any stipulation to the 
contrary), if satisfied that in all the circumstances 
of the case the notice is unreasonable, wholly or 
partially relieve the tenant from liability for such repairs. 

L.PA., 1925,3. 147. 

The “circumstances” include in particular, the length of the 
lessee’s term or interest remaining unexpired. But certain kinds of 
liability are excluded (subs. (2)). Under the Leasehold Property 
(Repairs) Act, 1938, which applies to leases of houses of a rateable 
value not exceeding ,^100, for a term of twenty one years or more, of 
which five remain unexpired, the lessor may not commence an action 
for breach of the covenant to repair unless he has served on the lessee, 
at least one month previously a notice as specified in s. 146(1) L.P.A., 
19^5 § ^ 333 )- After service of such notice, the lessee may 

within twenty-eight days serve on the lessor a counter-notice, stating 
that he claims the benefit of the Act of 1 938. If this counter-notice is 
served, the lessor may not proceed to enforce his right of re-entry or 
his ri^t to damages, either by action or otherwise, without leave of 
the Court. 

1078. Subject to the terms of his lease, a lessee 
for years may alienate his estate, or create any smaller 
terms of years out of it by way of sub-demise. 

The statement in the tmet is so amply borne out by assumptions in 
statutes and dedsions, that it is almost unnecessary to quote authority 
for it. It is, however, important to note the difference between an 
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lienation of the lessee’s estate (“ assignment ”) and an under-lease of 
art of the original term. By whatever words effected [Parmmter v. 

Vebber (i8i8), 8 Taunt. 593), an alienation of any part of the land 
jr the whole term makes the alienee a tenant of Ae original le^or, 
nd, therefore, liable to the lessor, so long as the estate remains 
1 him (the alienee), by privity of estate, for tie rent and covenants 
f the lease, in respect of that part of the land. The lessee also 
emains liable, notwithstanding any assignment, during the remainder 
f the term. On the other hand, an alienation for part only of the 
riginal term makes the alienee a tenant of lie original lessee, and, 
berefore, only an under-lessee, vnthout privity of estate, of the 
riginal lessor, who cannot charge the alienee personally with rent 
nd covenants, though he can, of course, pursue his remedies s^inst 
he land (Holford v. Hatch (if79), i Doug. (K.B.) 183 5 Palmer v. 

Idvoards (1783); ibid. 187, n.). Equally dear is it, that a condition in a 
ase for years prohibiting alienation or under-letting, cither absolutdy 
r on terms, is valid 5 for breach of such a condition was, until recently, 

■ne of the few causes of forfeiture against which no relief could be 
;iven to an immediate lessee, either under statute (Conveyandng Act, 

881, s. 14 (b) (i)) or under the general jurisdiction of the Court 
Barrow v. Isaacs & Son, [1891] i Q.B. 4175 Eastern Telegraph Co. 

. Dent, [1899] I Q.B. 835). But an under-lease granted in defiance 
■f such a prohibition none the less confers an interest in the land 5 
ven when it is a ground of forfeiture of the head lease (Parker v, 
fones, [1910] 2 K.B. 32). Relief to the under-lessee may, however, 

)e given (post, § 1336). 

1079 . A transfer of the lessee’s estate to the Surrender 
jerson in whom for the time being the reversion 
hereon is vested, by whatever words effected, <»> 
operates as a surrender, and (subject to § 1336 post) 
iestroys the lessee’s estate by merger {ante, § io39).‘>» 

But -when a reversion expectant on a lease of land is 
surrendered or merged, the estate or interest which, as 
ag ain st the lessee for the time being, confers the next 
irested right to the land, is deemed to be the reversion 
[sembk, on the interest of the under-lessee) for the 
purpose of preserving the same incidents and obliga- 
tions as would have affected the original reversion had 
there been no surrender or merger thereof. This 
^ only applies to surrenders or mergers effected after 
I St October i 845 .<®’ ^ surrendered 
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with a view to the acceptance of a new lease in 
place thereof without a surrender of any under-lease 
derived thereout.**^’ 

(a) Cottee v. Richardson (1851), 7 Exch. 143, 

(b) Co. Litt. 337 b. . 

(c) L.P.A., 1925, s. 139. 

(d) Ibid. s. 150. The head lessor, under-lessor, and under-lessee con- 

tinue to stand to one another in the same relation as before, except 
so far as the new lease modifies the arrangements between the 
first two. 

At the common law, a surrender, whether by act of the parties or 
by operation of law, of a term out of which a sub-term had been 
created, destroyed the reversion on the sub-term, the owner of which, 
therefore, ceased to be liable for rent and other incidents of a reversion 
during the rest of his sub-term. In practice this rule caused extreme 
inconvenience, and was partially altered by s. 6 of the Landlord and 
Tenant Act, 1730, whidi applied only to terms surrendered in order 
to be renewed. The rule in the text was introduced, in slightly 
diflFerent terms, by the Real Property Act, 1845, s. 9, now repealed. 
For the case in which a trustee in bankruptcy disclaims a mesne term 
under his statutory powers, see Bankruptcy Act, 1914, s. 54 (3)-(6). 

. 1080 . The benefit and the liability of covenants 
and conditions in a lease, having reference to the 
subject-matter thereof, pass to successive assignees 
of the term and the reversionary estate thereon.‘>>’ 
Where the reversion has been severed, the assignee 
of each part of the reversion is entitled to recover 
all rent and enforce all conditions and powers of 
re-entry (including the right to determine the lease 
by notice to quit or otherwise), in respect of his 
part of the reversion and the benefit of every 
covenant and condition contained in the lease having 
reference to the subject-matter thereof, will pass to 
the assignees of any part of the immediate reversion 
thereon, notwithstanding severance of that reversion.<^J 

(a) This is the language of the Conveyancing Act, r88r, s- ro (r); and 
it is retained in s. 141 of the L.P,A., 1925, which has super- 
seded it. The older phrase was “ which touch and concern 
(As to the meaning of the restriction, see Eorse;j Estate^ Ltd. v. 
Steiger^ [1899] 2 Q.B. 79, per Lord Russell, C.J., at pp. 88-90 ; 
Ricketts V. Enfield {Churchwardens)^ [1909] i Ch. 544, per 
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Neville, J., at pp. 552-5 ; Dyson v. Forster ^ [1909] 

Lord Macnaghten, at p. 102). A covenant has reference to 
the subject matter of the lease if it effects the landlord qua landlord 
or the tenant qua tenant. Likewise, if it restricts, or requires tKe 
doing to or on the demised premises of anything which physically 
affects them, or the manner in which they may be used or enjoyed 
or their produce, or of itself, without the aid of extraneous 
circumstances, affects the nature, quality or value of the demised 
premises {Congleton Corpn. v. Pattison (1808), 10 East, 130). 

(b) L.P.A., 1925, ss. 141, 142. 

It seems that there is no statutory authority for saying that the 
burden of covenants and conditions assumed by the lessee passes with 
an assignment of the term 5 but the rule of the common law is implied 
in numerous decisions, e.g. Williams v. Bosanquet (1819), i Brod. & 
Bing. 238 ; Moule v. Garrett (1872), L.R. 7 Exch. lOi. The 
Covenants Act of 1540 was expressly confined to indentures j and 
even the Conve37ancing Act was restricted in its application to written 
leases (Blane v. Francis^ [^ 9 ^ 7 ] ^ Kl.B. 252). The benefit of the 
reversionary rights conferred by the Act of 1925 may be enforced by 
the person from time to time entitled, subject to the term, to the 
income of the whole or any part, as* the case may be, of the land leased*^ 
(L.P.A., 1925,$. 141 (%)). 

(c) L.P.A., 1925, ss. 140, 141 (2). 

SmitA V. Kinsey (1936), 53 T-L.R. 45, C.A. The operation of these 
sections appears to extend to all leases and tenancies (s. 1 54)> when- 
ever made ; except that, where the lease was made before 1 882, it 
does not affect the severance of the reversionary estate or partial 
avoidance or cesser of the term effected before 1925 (jAid. (3)). 

Even at the common law, severance of the reversion, if it was 
effected by operation of law, e,g. by inheritance among co-parceners, 
did not destroy the benefit of a condition (Co. Litt. 215 a 5 Piggott v. 
Middlesex C.C., [1909] i Ch. 134 ). It is hardly necessary to observe, 
that no severance of the lessee^s interest can prevent the liabilities of the 
lease being enforced against the whole of the land (JW ehher v. Smith 
(1689), 2 Vern. 103). 

(d) L.P.A., T925, S.141 (i). 

It must be carefully observed, tliat neither the common law nor 
any statute confers, in the absence of expressions to the contrary, on 
any person other than the assignee of the reversion or of the term, any 
rights in respect of running covenants or conditions. Thus, for 
example, an under-lessee cannot claim the benefit of a covenant 
entered into by the head-lessor with the under-lessor ; even though the 
head-lessor has acquired the under-lessor ^s estate, and the effect of the 
breach of covenant is to damage the under-lessee (JSouth of England 
Dairies^ JLtd, v. Baker ^ [i 9^^3 ^ other hand, a 

covenant which “ runs with the land entered into since the passing 
of the Real Property Act, 1845, s. 5, can, if expressed to be made in 
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favour of a stranger to the lease, be enforced by that stranger^s suc- 
cessors in title {Dyson v. Forster, [1909] A.C. 98 ; L.P.A., 19253 
S.56). 

1081. Notwithstanding any express provision to 
the contrary in the lease a covenant or condition to the 
effect that the lessee diall not assign, underlet, part 
with the possession, or dispose of the land or property 
leased, without licence or consent, is deemed to be 
subject to a proviso that such licence or consent is 
not to be unreasonably withheld^a^ : — 

(a) Landlord and Tenant Act, 19273 s. 19. 

(i) unreasonableness on the part of the lessor will 
not be presumed, in the absence of clear 
evidence but, when such unreasonable- 
ness dearly exists, the lessee may alienate, 
notwithstanding the refusal of the lessor’s per- 
mission and he can obtain a declaration 
by the Court of his right to do so.***’ 

(b) Jenkins V, Price, [1908] i Ch. 10. 

(c) Treloar v. Bigge (1874), L,R. 9 Exch. 1 5 1 . 

Ba/Js Brothers, Ltd, v- Sinclair, [1931] ^ Ch. 325. 

(d) West V. Gzoynne, [1911] 2 Ch. i, C.A. The lessee must ask for 

consent before he asdgns, and even though it could not properly 
be refused {Eastern Telegraph Co. v. Dent, [1899] i Q.B. 835, 
C.A.), or if he forgets to do so, he becomes liable to forfeiture 
{Barrow v. Isaacs W Son, [1891] i Q.B. 417, C.A.). Refusal is 
unreasonable unless it concerns the personality of the assignee, or 
the proposjed user of the premises by him, but in corvidering the 
latter point the landlord can take into account the effect of the 
proposed user on property retained by him {Premier Confectionery 
{London) Co., Ltd ^.London Commercial Sale Rooms, Ltd,, [1933] 
Ch. 904; Re Gibbs and Moulder Bros, tsf Co., Ltdls Lease, Moulder 
Bros. ^ Co., Ltd. v. Gibbs, [1925] Ch. 575) doubted in Tredegar 
{Fiscount) V. Marwood, [1929] A.C. 72 at pp. 78, 8r, by Lord 
Dunedin and Lord Phillimore on this test of reasonableness, but 
followed in Re Swanson's Agreement, Hill v. Swanson, [1946] 

2 All E.R. 628, Evershed, J. ; {Maley v. Feam, ibid. 583 (as to 
meaning of “ lawful sub-tenant ” within the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 15 (3)). 

(ii) no action can be brought to compel the 
lessor to grant permission, or to obtain damages 
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for his refusal, unless the lease contains an 
express contract by him to grant permission 
in circiimstances which have happened ; 

Treloar v. Bigge^ ubt supra, 

Andrew v. Bridg^an^ [1908] I K-B. at p. 598, per Cozens-Hardy, M-R- 

(iii) no fine or sxim of money in the nature of 
a fine may (in the absence of express pro- 
vision in the lease) be exacted for or in respect 
of such permission ; but the payment of a 
reasonable sum in respect of expenses may 
be required,<®> and a contract to pay such a 

fine is not an illegal contract 

(a) L.P-A., 1925, s. 144. This section, which is retrospective (JFest v, 

Gwynne^ [^9^^] ^ Ch. i), applies to all provisions against aliena- 
tion in leases ; whether there is any qualification of “ unreasonable- 
ness^’ or not. Fine includes a premium or foregift, and any 
payment of that nature (L.P.A., s. 205 (r) (xxiii) ; any valuable 
consideration given or required in such circumstances that, if it 
were money, it would be what is commonly known as a fine 
{Waite V, Jennings^ [1906] 2 K*B- ii, at p. 18). 

(b) Andrew v. Bridgman^ [^ 9 ^^] ^ 596- But a refusal to allow 

alienation, except upon payment of a fine, entitles the lessee to- 
alienate without permission. 

(iv) a stipulation that the proposed alienee shall 
covenant with the lessor for the payment of 
the rent and performance of the covenants 
during the remainder of the term is not a 
fine within the meaning of the L.P.A., i925> 
s. 144 but a stipulation for an increased 
rent to be paid by the alienee is ;<*>> 

(3) Waite V, Jennings^ [1906] 2 K.B. ii, at p. r6. The decision was 
on the similar wording of the Conveyancing Act, 1892, s- 3, now 
repealed. 

(b) Jenkins v. Price^ [1907] ^ Ch. 229. The decision was reversed on 
appeal ; but on another point. 

(v) a refusal to allow the owner of the term to 
assign to a corporation is, in the absence 
of special circumstances, an unreasonable 
refusal and so is a refusal to allow an 
assignment to the lessee’s wife, except upon 
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condition of the assignor undertaking responsi- 
bility during the whole of the term.'^) 

(a) Jenkins v. trice, [1908] i Ch. 10. 

Willmott V. London Road Car Co., Ltd., [1910] 2 Ch. 525. 

Re Gibbs and Houlder Brothers ^ Co., Ltd.’s Lease, Moulder Brothers 
Co., Ltd. V. Gibbs, [1925] Ch. 575. 

(b) Evans v. Levy, [1910] i Ch. 452. 

For relief against forfeiture for conditions in leases generally, see 
post, %% 1 332-1 339- A covenant against assignment or underletting 
is restricted in its operation to a voluntary dealing with the property 
inter vivos ; a bequest of the lease is no breach (Crusoe d. Blencowe v. 
Bughy (1771), 3 Wils. 234, 237), nor is the involuntary vesting of 
the lease in the trustee in bankruptcy of the lessee (Doe d. Goodbehere 
of the lease under statutory provisions (Slipper v. Tottenham and 
V. Beoan (1815), 3 M. & S. 353, 360) or on the compulsory sale 
Hampstead Jmctim SJy. Co. (1867), L.R. 4 Eq. 1 12). A mortgage 
made by the grant of a sub-lease is a breach, but not an equitable 
mortgage by deposit of title deeds 5 (Doe d. Pitt v. Hogg (1824), 4 
Dow.&Ry.(K.B.) 226, 229), nor letting an advertiser fix a billboard 
to the wall (Steningv. Abrahams, [1931] i Ch. 470). 

1082. A licence granted to a lessee to do any act, 
unless otherwise expressed, extends, only to the per- 
mission actually given, or to the specific breach 
of any provision or covenant referred to. But this 
§ only applies to licences granted after 13 th August 
1859. 

L.PA., 1925, s. 143. 

At the common law a licence terminated the condition licensed to 
be broken (Dimpor's Case (1603), 4 Co. Rep. 119 b). 

1083. When a lease has been bond Jide assigned 
by an assignee thereof, such assignee ceases to be 
liable for the rent thereby reserved or on the coven- 
ants therein contained except in so far as the 
rent has accrued due or breaches have been com- 
mitted while the term was vested in him, and except 
in so far as he may have incurred liability by express 
contract.'’^’ The original lessee remains liable in 
respect of such rent and covenants during the con- 
tinuance of the term but he is entitled to be 
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indemnified in respect of rent accruing and breaches 
incurred after he has assigned over the term, by the 
person in whom the term was vested when such rent 
accrued or breaches occurred.***’ 

(a) Bamfather • 7 . Jordan (1780), 2 Doug* (K.B*) 452^ 

Chancellor v* Poole (1781), 2 Doug. (K.B.) 764 > (rent). 

Taylor St. Shum ( 1797 ), i Bos. & P. 21 J 

Beariman v. Wilson (1868), L.R. 4 C.P. 57 (covenants). 

But see Butler Estates Co., Ltd. v. Bean, [1942] i K.B, i, and 
Lyons {Jl) y Co., Ltd. v. Knowles, [ 1943 ] K.B. 366. 

It makes no diiFerence that the alienation was in defiance of a 
covenant in the lease {Paul v. Nurse (1828), 8 B. & C. 486 ; Re 
Johnson, Ex parte Blackett (1894), 1 Mans, 54 - Quaere: if 
there had been a condition that on such assignment the lease should 
be void. 

In a lease made before 1926 it was laid down in Spencer^ s 
Case (1583), 5 Co. Rep. 16 a, that a covenant to do something 
entirely new on the demised premises, such as to build a wall, did not 
bind his assigns unless the lessee covenanted for himself and assigns. 

This rule did not apply to a covenant relating to something already in 
existence ; here it was immaterial whether the covenant mentioned 
assigns. This distinction between a covenant relating to a thing 
in esse and a thing in posse still applies to leases made before 1926, but 
does not apply to leases made after 1925 (L.P.A., 1925, s. 79). 

(b) Waite v. Jennings, [1906] 2 K.B. 1 1. 

(c) The original lessee of a perpetually renewable lease which is converted 

into a term of 2,000 years is only liable during such time as the 
lease is actually vested in him or in his personal representatives. 

(L.P.A., 1922, 15th Sched., para. ii). 

(d) Burnett V. Lynch (1826), 5 B. & C. 589. 

Moule V. Garrett (1872), L.R. 7 Exch. loi. But the liability to 
indemnify only attaches to assignees in the ordinary sense of the 
term, not to execution creditors {Johns v. Pink, [1900] l Ch. 

296). A covenant to this effect by the assignee is now, in the 
absence of contrary expressions, implied in the assignment for 
valuable consideration of the entirety of the land comprised in a 
lease (L.P.A., 1925, s. 77 (i) (C)). An express covenant of 
indemnity and the covenant impHed by s. 77, bind the assignee 
after he has assigned. 

1084 . In leases falling within the operation of Licence for 
the Landlord and Tenant Act, 1027 (ante, 4 1074, n.), 
a provision requiring the lessee to retrain from 
effecting improvements without the licence or con- 
sent of the lessor is (notwithstanding any express 
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provision to the contrary) to be read as subject to a 
proviso that such licence or consent shall not be un- 
reasonably withheld.<»> But the onus of proving un- 
reasonableness rests upon the lessee/’’^ 

(a) Landlord and Tenant Act, 1927, s. 19 (2). 

Balls Brothers, Ltd. v. Sinclair, [1931] 2 Ch. 325* 

(b) Woolmrth {F. W.) Co., Ltd. v. Lambert, [1937] Ch. 37, C.A. 

Semble, there is no corresponding provision for improvements to 
that providing against a fine being demanded for a licence to assign 
(L.P.A., 1925, s. 144}. 

1085,. A lessor cannot, except as hereinafter men- 
tioned, recover possession of the land during the 
continuance of the term, on the ground of failure of 
the person in whom the term is vested to pay the 
rent or perform the covenants of the lease, unless 
there is a condition of re-entry or forfeiture to that 
effect.'®’ But if any tenant deserts premises which 
have been demised at a rent equal to three-fourths 
of their yearly value, owing a half-year’s rent, and 
leaving no sufficient distress, the lessor, whether 
the lease contains a condition of re-entry or not,'**’ 
may recover possession of the premises in a stimmary 
way on application to two justices,'®’ or a police or 
stipendiary magistrate,'^’ in manner provided by the 
Distress for Rent Act, 1737 .'®’ And a lessor, under 
an open contract to grant a lease, is entitled to have 
inserted in the lease a condition of re-entry on non- 
payment of rent, but not on non-performance of any 
other covenants contained in the lease.'^’ 

(a) Doe d. Willson v. PkUlips (1824), 2 Bing. 13. 

(b) Doe d. Darke v. Bowditek (1846), 8 Q.B. 973. 

The enforcement pf conditions of re-entry in leases is subject to 
important statutory restrictions. (See §§ 1332-1339 post.) 

(c) Deserted Tenements Act, 1817. 

(d) Metropolitan Police Courts Act, 1840, s. 13. 

Stipendiary Magistrates Act, 1 858, s. i . 

(e) S. 16. 

(f) Hodgkinson v. Crowe (1875), to Ch, App. 622, 
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Re Anderton and MUnet^s Contract (1890), 45 Ch. D 476. 

Fiexmanv, Corbett^ [1930] i Ch. 672 — a case dealing with the mean- 
ing of “ unusual covenants 

1086. When the term created by a lease has Recovery iy 
expired or been duly determined, the lessor is en- 

titled to recover possession of the land by peaceable 
entry or action of Ejectment ;<»> and, if the term 
did not originally exceed seven years, nor the rent 
twenty pounds a year without foe, upon proof of 
neglect or refusal of the tenant or occupier to give 
up possession, the lessor may obtain from two justices 
in petty sessions, or a police or stipendiary magistrate, 
a warrant to secure possession through a constable, 
by force if necessary.*^* 

(a) For details see aniCy § 813, n. 

A tenant who wilfully holds over after the determination of his 
term, and after demand and written notice, is liable to pay double 
value (Landlord and Tenant Act, 1730,8. i) 5 and a tenant who fails 
to deliver up possession on the expiry of a notice of quitting given by 
him is liable to pay double rent (Distress for Rent Act, 1737, s. i8) 
for the period during which he retains possession. 

(b) Small Tenements Recovery Act, 1838, s. x. 

Stipendiary Magistrates Act, 1858, ss. i and 2. 

Various special statutory provisions have from time to time been 
passed to facilitate the recovery of parish property (Poor Relief Act, 

1 8 19, ss. 24 and 25), cottage allotments (Allotments Act, 1832, s. 6), 
allotment gardens (Inclosure Act, 1845, s. iii), War Office lands 
(Defence Act, 1859, s. 5), and Admiralty lands (Admiralty Lands 
and Works Act, 1864, s. 12}, etc. But these are not of sufficiently 
general interest to justify a detailed statement. 

1087. In thu absence of express contract, the Liability 
only liability undertaken by the lessor, in respect oi 

the security of the interest in the land of the lessee 

for years is a liability for quiet enjoyment by the 

lessee <») during the continuance of the lessor's interest 

in the land.^^> Such liability extends to the acts 

of the lessor and those of all persons claiming through 

him but it does not extend to the acts of mere 
£ 
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tortfeasors, and it is doubtful if it extends to the 
acts of persons claiming by title paramount.<®> 

(a) Sheppard, Touchstone, 165. 

Hallv. City of London Brewery Co. (1862), 2 B. & S. 737. 

Baynes & Co. v. L/oyd ^ Sons, [1895] 2 Q.B. 610. But see the 
doubt expressed by Kay, L. J., in delivering the judgment of the 
C.A., in [1895] 2 Q.B. at p. 61 5. 

Budd-Scott Y. Daniell, [1902] 2 K.B. 351. 

Hartv. Rogers, [1916] i K.B. 646. 

** Quiet enjoyment means absence of physical interference with 
the enjoyment ofthe premises, not mere disturbance by noise, invasion 
of privacy, or the like {Browne v. Flower, [1911] i Ch. 228, per 
Parker, J. But see Harmer v. Jumbtl {Nigeria) Tin Areas, Ltd., 
[1921] I Ch. 200, as modified by G* Cedar v. Slough Trading Co., 
[1927] 2 K.B. 123). Lavenderv. Betts, [1942] 2 All E.R. 72. 


(b) Swan v. S transham and Searles (1566), 3 Dyer, 257 a. 

Adams v. Gibney (1830), 6 Bing. 656. 

Baynes ^ Co. v. Lloyd ^ Sons, ubi supra. 

(c) Markham v. Paget, [1908] i Ch. 697. 

(d) Andrews" Case (1591), Cro. Eliz. 214, approved in Markham v. 

Paget, ubi supra. 

Matania v. National Provincial Bank, Ltd. and Elevenist Syndicate, 
Ltd., [1936] 2 All E.R. 633. 

(e) Bandy v, Cartright (1853), 8 Exch. 913. 

Hally. City of London Brewery Co., ubi supra. 

Jones V. Lavington, [1903] i K.B. 253, approved in 1 
Markham v. Paget, ubi supra. >(neg.). 

Budd-Scott V. Daniell, ubi supra. J 


It has been the subject of acute controversy whether the em- 
ployment of the word ‘‘ demise or, before the passing of ihe Real 
Property Act, 1845 (s. 4), the word “ grant ”, in a lease, created an 
implied warranty of title to grant the lease. Russell, C.J., in Baynes 
& Co. V. Lloyd & Sons, [1895] i Q.B. 820, thought that it did ; but 
his view was repudiated by the Court of Appeal ([ 1 895J 2 Q.B. 610), 
and, if the authorities quoted by the C.J, are examined, itwill be found 
that the only decision (as distinct from dicta) which involves the pro- 
position is the old case of v. Taylor {1614.), Hob. 12, where the 
Court of Common Pleas allowed a lessee by “ demise ” to recover 
damages against his lessor before eviction. It is curious that the Real 
Property Act, 1845, should not have included the word “ demise ” 
within the scope of section 4, or the L.P.A., 1925, in that of s. 59 5 
and the omission may be claimed as an argument by either party to the 
controversy. Quaere : When a term was created by way of use, 
was there any liability at all on the part of the lessor ? 


Warranty 

ofUtness 


1088 . Generally speaking, there is no implied 
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condition or warranty by the lessor in a lease for 
years that the praaiises leased are suitable for the 
purposes for which they are let.‘»' But where a 
furnished house is let with a view to immediate 
habitation, and it proves to be uninhabitable, owing 
to defects in the pranises or otherwise,<°> the 
lessee may repudiate the lease, and recover from the 
lessor any loss which he may have sustained from 
entering into the transaction.* *) And where a con- 
tract has been made after 2nd December, 1909, for 
the letting for habitation of a house or part of a 
house at a rent not exceeding, in London forty 
pounds, in the case of a house situated elsewhere 
twenty-six pounds, there will be an implied condition 
to the effect that the house is, at the commencement 
of the holding, in all respects reasonably fit for 
human habitation, and that it will be kept so by the 
landlord during the tenancy, notwithstanding any 
stipulation to the contrary.* 

(a) Sutton V. Temple (1843), 12 M. & W, 52, 

Hart V- Windsor (1844), iitd, 68, 

Keates v. Cadogan {Earl) (1851), 10 C.B, 591, 

Lane v. Cox^ [1897] i Q-B. at p. 417, Lord Esher, M.R, 
Maclean v, Currie (1884), Cab. & EJ. 361, condition does not apply 
to merely ordinary defects of repair which, can easily be remedied, 
e.g. cracked plaster of ceiling. 

(b) Wilson V. Find Hatton (1877), 2 Ex. D. 336. The condition 

relates only to the state of the premises at the commencement of 
the letting, and not that they shall continue fit for habitation 
throughout the term. The exception does not apply to a 
furnished flat {Mandester Bonded Warehouse Co. v. Carr (1880), 
49 LJ. Q.B. 809 ; Cruse v. Mounts [1933] Ch- 278.) 

(c) Smith V. Marrable (1843), ii M. 8 c W. 5 '] 

Bird V. Lord Greville (1884), Cab. & El. 317 ^(Nisi Prius). 

(d) Ckarsley v. Jones (1889), 53 J.P. 280 J 

In the last case it was held that to fulfil the condition, it is not 
enough that the landlord honestly believes the house is in a fit state 
for habitation ; it must in feet be reasonably habitable. 

(e) Housing Act, 1936, s. 2 (i). The section does not apply when the 

letting is for not less than three years certain, upon terms that it 
is to be made fit for occupation by the lessee, and is not determin- 
able by either party before the expiration of three years. 
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Summers v. Salford Corpn., [1943] A.C. 283 — the state of repai 
is such that injury may result from ordinary use, the premises ar« 
not fit for human habitation — broken sash cord, held a breach 
Only the tenant can sue on the implied undertaking, not his wif 
or children {Ryall v. Kidweli y Son^ [1914] 3 K.B. 13 5, C.A.) 
The rent referred to is the actual contractual rent paid by tin 
tenant, irrespective of whether he or the landlord pays the rates 
and the section applies to weekly tenancies and rents, as well a 
to rents payable over any other periods of time {Rousou v. Photi 
[1940] 2 K.B. 379, C.A.). The section docs not impose an] 
obligation on the landlord unless and until he has had notice 0 
the defect which has rendered the dwelling-house not “ reasonabi] 
fit for human habitation {McCarrick v. Liverpool Corpn. 
[1946] 2 AU E.R. 646 (H.L.).) 

. 1089 . Generally speaking, a lessor is not, in th( 
absence of express contract, bound to effect an) 
repairs or improvements in the premises leased.^®' 
But in the case of a letting within the Housing Act 
1936, § 1088 ante^ there is an implied undertaking 
that the house shall, during the holding, be kept b) 
the lessor in all respects reasonably .fit for humar 
habitation.'’’^ 

(a) Pomfret v. Ricroft (1669), i Wms. Saund. 321. 

Gottv, Gandy (1853), 2 E. & B. 845, 

Davis y. Foots, [1940] i K.B. n6, C.A. 

(b) Housing Act, 193^ s. 2. The section does not apply to a house le 

at more than sixteen pounds a year, but not in London or in i 
borough with a population of 50,000 or upwards, if the contrac 
was made before 31st July, 1923. 

1090 . Where the purposes of a term of yeari 
created or limited at any time out of a freeholc 
interest in land become satisfied (whether or not tha 
term either by express declaration or by constructior 
of law becomes attendant on the freehold reversion) 
it will merge in the reversion expectant thereon anc 
cease accordingly. A similar rule applies to satisfiec 
terms created out of other terms of years, but onl) 
when the satisfaction occurred after 1925.'®’ A 
similar rule applies to a similar term created out of i 
leasehold interest in land which becomes satisfiec 
after 1925.'’” 
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(a) L.PJk., 19ZS, s. s (i). 

(b) Ibid. s. 5 (2). 

This provision was substituted by the L.P.A., for the provisions 
of the Satisfied Terms Act, 1845, now repealed by the new Act 
(Sched. VII). It has acquired importance by the provision in s. 86 
of the L.P.A., to the effect that a legal mortgage of leaseholds can 
now only be made by the creation of a sub-term. All mortgage terms, 
when the mone3ra secured by them have been discharged, now become 
satisfied terms, and cease (L.P.A., 1925, s. 1 16). 

1091. Any term, originally for not less than three Bniargem$nt 
hundred years, of which at least two hundred years 
are yet unexpired, and in respect of which no trust 
or right of redanption exists in favour of the re- 
versioner, and no rent of a money value is actually 
payable,<»> may, unless it is liable to be determined 
by re-entry for condition broken, or is a term created 
by sub-demise out of a superior term itself incapable 
of being enlarged into a fee simple,<*>’ be ailarged 
into a fee simple by the owner thereof by deed de- 
claratory to that effect.<«’ 

(a) A rent not exceeding one pound per annum wHch has not been paid 

for a continuous period of twenty years (five having elapsed since 
1925) is deemed to have ceased to be actually payable (L,P.A., 

1925, s. 153 (4)). 

(b) Ibid. (2). 

(c) Ibid. (6). 

The fee simple becomes subject to the same trusts, powers, 
executory limitations over, and all other obligations and liabilities as 
was, prior to its enlargement, the term itself (jlid. (8)). It will include 
the unsevered minerals (jW. (10)}. 



TITLE IV— ESTATES AT WILL 


Estate at 
•aill 


How created 


It seems to be doubtful whether a so-called “ estate at will ” c 
now be classed as a legal interest for there is no certainty that they w 
last any period at all, and in the L.P.A., s. 54, the expression 
‘ interests at will But, as it can be terminated at any time by eith' 
party, the question is of little practical importance ; and conveniem 
classes it among such interests. 

1092. An estate at will is a possession of land b 
a person with the permission of another perso 
entitled to a present interest therein, upon the term 
that either party may put an end to the estate at an 
time. 

Co. Litt. 55 a. 

Taylor -v. Ashe (1633), Via. Abr. 396. 

Blunden v. Baugh (1633), Cro. Car. at p. 303-4, per Curiam. 

It may well be doubted whether a so-called “ estate at will ” 
really an estate at all ; but it is often described as such. No fealty 
owed by the tenant in respect of it ; and a rent reserved out of i 
though it may be distrained for, is not rent service (Co. Litt. 57 b 
No remainder can be limited on a so-called estate at will {Stafford 
{Lord) Case (l6og), 8 Co. Rep. at 75 a) 5 and, neither before nc 
since the passing of the Juries Act, 1825, has such an estate been 
qualification for jury service (32 Hen, VIII (1540) c. 9, s. 3 ; 2 
Eliz. (1585} c. 6, s. I ; Juries Act, 1825, ss. i, 50, 52). On the othe 
hand, the doctrine that a tenant is estopped from denying his lord’s titl 
{ante, §1037 (iv)) applies to a tenancy at will {Morton v. Woods{i 869^ 
L.R. 4 Q.B. 293) ; and a tenant at will can take the reversiononhi 
estate by release (Co. Litt. 270 b). It was the practice of some of th 
older writers (e.g. Blackstone) to class all copyhold estates as estates a 
will; but as the copyholder had long been protected by the King’ 
Courts from arbitrary ejectment by his lord, this classification vra 
manifestly untenable. With the abolition of copyhold tenure, th' 
practice has ceased to have any importance. 

1093. A tenancy at will is created — 

(i) by entry under an express agreement foi 
tenancy at the will of the lessor or the lessee, 
or for an indefinite period (unless a freehold 
interest is created) 

530 
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(a) Litt. s. 68. 

Co. Litt. 55 a. 

Taylor y, Ashe (1633), Vin. Abr, 396. 

(b) Anon. (1577), 4 Leon. 33, ^er Manwood, J, 

Cadee's and Oliver^ s Case (1587), 3 Leon. 153. 

Bishop of Bathes Case (1605), 6 Co. Rep. at p. 35 b. 

Biamfordy. Biamford 3 Bukt. 98. 

Anderson v. Midland Railway Co. (t86i), 3 E. & E. 614. 

If it is clear from the facts, that the parties intended to create a 
tenancy at will, the circumstance that a definite term of years is men- 
tioned will not affect the character of the tenancy {Morton v. Woods 
(1869) L.R. 4 Q.B. 293). On the other hand, an express tenancy 
from year to year will not be converted into a tenancy at will, 
merely because it contains a power enabling the lessor to put an end to 
it at any time {Re Threlfall, Ex parte Queens Benefit Building Society 
(1880), 16 Ch. D. 274). But the rule that an indefinite grant (not 
being of a freehold) creates an estate at will, does not hold against the 
Crown ; a Crown grant of that nature being void for uncertainty 
{Alton Woods* Case, A.-G. v. Bushopp (r6oo), i Co. Rep. at p. 43 b). 

(ii) by entry under a lease for so many years 
as a third person shall name — until such 
third person has named the term ; 

Bedford v. Johnson (1659), 2 Sid. 153. 

Semble ; There was no inter esse termini before entry (see ante §1052). 

(iii) by entry, under a void title, upon the land 
of another, followed by an acquiescence of 
that other after knowledge of the entry ; 

Litt. s. 70. 

L.P. Act, 1925,8. 54. 

Blunden v. Baugh (1633), Cro. Car, at p. 303, per Curiam. 

Denn d. Warren v. Feamside (1747), i Wils. 176. 

Smith V. Widlake (1877), 3 C.P.D. ic. 

(iv) by a holding over of a tenant, with the 
acquiescence of the landlord, after the espiry 
of the tenant’s interest ; 

Barham v. Hayman (1559), ^ Dyer, 173 a. 

Bedford y. Johnson^ ubi supra. 

Bowels Case (1670), 10 Vin. Abr. 400. 

Turner v. Doe d. Bennett (1842), 11 L.J. (Ex.) 453. 

Acceptance of rent by the lessor, in either of the last two cases, at 
any rate if the rent is accepted for any aliquot part of a year, converts 
the tenancy into a tenancy from year to year {Wood y. Beard (1876), 
2 Ex. D. 30 ; ante, § 1064 (iv)). 

(v) by the occupation of a mortgagor, with the 
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consent of the mortgagee, under a mortgage 
by which a legal estate in the land passes 
to the mortgagee ; 

P<rjisele^ v. Blackman (1623), 2 Roll. Rep. 284. 

Freeman v. Barnes (1670), i Sid. at p. 460, per Curiam, 
Holland V, Hatton (1697), Garth. 414. 

Keech v. Hall (1778), i Doug. K.B. 21. 

There appears at one time to have been a good deal of doubt, 
whether the relation oflessor and tenant at will was created between s 
mortgagee and a mortgagor by the mere occupation of the mortgaged 
premises by the latter without any attornment or tenancy clause (see 
the remarks of Duller, J., in Birch v. Wright (1786}, i Term Rep. 
at p. 383 ; of Patteson, J., in Doe d, Jones v. Williams, (1836), 5 
Ad. & EL atp. 297 ; of Best, C.J., in Doe d, Fisher v. Giles (1829). 
5 Bing. atpp. 426-7 ; and of Lord Denman, C.J., in Doe d, Higgin- 
botham V, Barton (1840), ii Ad. & EL at p. 314). On the othei 
hand, it seems quite clear that, as against a stranger, the mortgagee maj/ 
treat the mortgagor in possession as his tenant {Partridge v. Ben 
(1822), 5 B. & Aid, 604 5 Hitchman v. Walton (1838), 4 M, & W. 
409 5 both approved in Doe d, Higginbotham v. Barton, uhi supra). 
It would seem, then, that it was at the option of the mortgagee tc 
treat the mortgagor in possession as a tenant at will or as a mere tenant 
on sufferance. But modern legislation, which has conferred many 
rights of dealing with the property on the mortgagor, is certainly 
against the presumption that he is a wrongdoer 5 and the statement in 
the text probably represents the modern view. It would seem, 
however, that, in order to constitute a tenancy at will, there must be 
an actual recognition by the mortgagee of the mortg^or’s holding 
{Scobie v, Collins, [1895] i Q.B, 375). And a mere covenant by 
the mortgagee that he will not take any of the profits of the land 
until default, does not, of itself, create a tenancy at will in the mort- 
gagor {Powseley v. Blackman, ubi supra). In Sands to Thompson 
(1883), 22 Ch. D. at p, 616, it was said by the Court, that a mort- 
gagor who had paid off the mortgage without taking a reconveyance 
was a tenant at will to the mortgagee. Sed quaere. It does not 
seem that the new law requiring all legal mortgages to be effected 
by demise or charge (L.P. A., 1925, s. 85 (i)) has affected the question, 
except that it has made it logically difficult to argue that the mort- 
gagor can be both landlord and tenant of his mortgagee. See Fisher £sf 
Lightwood, Law of Mortgage^ 7th Ed., 377 \ Coote, on Mortgages, 
9th Ed., Vol. 1 , 679. 

(vi) by the occupation by a cestui que trust, with 
the permission of the trustee in whom the 
legal estate in the land is vested ; 
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Freeman v. Barnes^ ubi supra (so taken in Garrard v. Tuck). 

Pomfret {Earl) v. Windsor {Lord) (1752), 2 Ves. Sen. at p. 481, per 
Hardwicke, C. 

Garrard yr. Tuck (1849), 8 C.B. at p. 250. 

Meliingy. Leak (1855), 16 C.B. 652. 

Before 1 940, the possession of a cestui que trust could be adverse to 
he trustee so as to permit time to run in favour of the former prima 
acie, a cestui que trust in actual possession was deemed to be a tenant at 
irill of the trustee (Garrard v. Tuck^ supra p. 252). Now see Limita- 
ion Act, 1939, s. 7 (S). 

(vii) by the admission to possession of the land, 
with the consent of the vendor, of a person 
who has contracted to purchase an interest 
in or take a lease of the land, pending com- 
pletion of the contract. 

Hamerton v. Btead (1824), 3 B. & C. at p. 483, per Littledale, J. 
Saunders v. Musgrave (1827), 6 B. & C. 524. 

Ballv. Cullimore (1835), 2 Cr.M. Sc R. 120. 

Howard v. Shaw (1841), 8 M. & W. r 18. 

Coatsworth v. Johnson (1886), 55 L.J. 220; 54 L.T. 520. 

Care must be taken to distinguish between a tenant at will and a 
ervant occupying his master’s property {Mayhew v. Suttle (1854), 

(. E. & B. 347 (public-house manager) ; Whiite v. Bayley (1861), 
[0 C.B. (N.S.) 227 (Society’s manager)). 

1094. A tenancy at will is determined by — 

(i) a demand of possession on the part of the 
lessor, communicated to the lessee ; 

Co. Litt. 55 b. 

Doed. Nicholl v. M^Kaeg (1830), 10 B, & C. 721, 

Doe d. Tomes v. Chamberlatne (1839), 5 M. (feW. 14. 

(ii) an entry on the land by the lessor, without 
the assent of the lessee ; 

Co. Litt. 55 b. 

Doe d. Tomes v. Chamberlatne^ ubt supra ^ per Parke, B. 

Unless the entry is for the purpose of doing an act which the 
essor is entitled to do without putting an end to the tenancy (Co. 

Litt. 55 b). 

(Hi) an attempted assignment or under-letting 
of his interest by the lessee, of which the 
lessor has notice ; 


Termination 
of tenancy 
at will 
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No notice to 
determine 


Birch V. Wright (1786), i Term Rep. 378. 

Pinhorn v. Souster (1853), 8 Exch. 763. 

MeJIingv. Leak (1855), 16 C.B. at p. 669, per Curiam. 

(iv) the death of the lessor dr the lessee ; 

Co. Litt. 57 b, 62 b. 

Scoiiev. Collins, [1895] i Q.B. 375. 

Even if the lease was expressly worded to hold to the lessee and 
his heirs at the will of the lessor, the lessee’s heir was a trespasser if he 
entered (Litt. s. 82). Outlawry of either party was said also to 
determine the tenancy {Oland's Case (1602), 5 Co. Rep. 1 16 a). But 
outlawry in civil proceedings has been abolished (Civil Procedure 
Acts Repeal Act, 1879, s. 3). 

(v) any other act of the lessor or the lessee, which 
comes to the knowledge of the other party, 
and which shows an intention to put an end 
to the tenancy. 

Dunsdale {Dinsdale) v. Isles (1673), 3 207. 

The hardships involved in this last rule, in the case of tenancies at 
a rent, were so obvious, that the Courts at an early date attempted to 
lay it down that certain reasonable restrictions must be imposed upon 
it, e.g. that a tenant must not determine his tenancy just before rent 
becomes due {Jnon, (1505), Keil. 65). But the tendency, previously 
referred to (§ 1064 (ii)), to treat any payment and acceptance * of 
rent for an aliquot part of a year as evidence of a tenancy from year to 
year, which is manifest as early as Agard v. King (i6oo), Cro. Eliz. 
775, has put an end to many of these refinements. The Apportion- 
ment Act, 1 870, by making rent accrue from day to day, has removed 
other difficulties. A summary of the old restrictions laid down to 
enforce “ reasonableness ” will be found in Viner, Ak X, pp. 406-7. 
For the question when, despite the general rule to the contrary, a 
tenant at will’s possession becomes adverse to his lessor, see post^ 
§ 1109. 

(vi) The tenant committing an act of voluntary 
waste. 

Co. Litt. 57 a. 


1095. No previous notice of his intention to 
terminate a tenancy at will need be given either by 
the lessor or the lessee.^®*^ But the lessor cannot 
recover in Ejectment against the lessee, unless the 
tenancy has been already determined. This latter 
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rule has no application to a mortgagee seeking to 
eject the mortgagor from the mortgaged premises.'*^ 

(a) Dee d. Fisher v. Giles (1829), 5 Bing. 421 (assumed). 

(b) Hitchman v. Walton (1838), 4 M. & W. at pp. 414, 415, fer Lord 

Abinger, C.B., and Parke, B. 

1096. If a certain rent is reserved on the creation lUntmaybe 
of a tenancy at will, the lessor may distrain for rent 

in arrear. 

Litt. s. 72. 

Co. Litt. 57 b. 

Anderson v. Midland Railway Co. (1861), 3 E. & E. 614. 

Coke (Co. Litt. 57 b) and, following him, Blackstone [Comm. II, 

146) state, that if the lessor impounds the distress* on the land, the 
tenancy at will is determined. Sed quaere. See Distress for Rent 
Act, 1737, s. 10. 

1097. A tenant at will is entitled to the profits Tenant at 
of the land, including reasonable housebote [posf^ ^wfnps^*^ 
§ 1249). 

Y.B. 12 Edw. IV (1473), Pasch. pi. 20, per Choke, J. 

R. V. Winter (1705), 2 Salk. 588, fer Powel, J. 

Doe d, Bennett v. Turner (1840), 10 L.J. (Ex.) 213. 

Trent v. Hunt (1853), 9 Exch, 14. 

1098. A tenant at -will whose tenancy is deter- Andemble- 
mined by some uncertain event not caused by himself 

is entitled to emblements, or the statutory substitute 
therefor (§ 1250), in. the same manner as a tenant for 
life in similar circumstances.'®’ This rule has no 
application to a mortgagor occupying the mortgaged 
premises with the consent of the mortgagee.'*’’ 

(a) Litt. s. 68. 

Co. Litt. 5 5. 

Landlord and Tenant Act, 1 8; i, s. r. 

(b) Barden’s and Witkington’s Case (1587), 2 Leon. 54. 

Keech v. Eall[\‘j'i%'), I Doug. K.B. at p. 22,prrLord Man8FIE1»,C.J. 

Moss V. Gallimore (1779). i Dong. K.B. at p.283,p^r Buller, J. 

Birch V. Wright (1786), i Term Rep. at p.383, per BtiiiER, J. 

Doe d. Fisher v. Giles (i 829), 5 Bing, at p. 427, per Best, C. J. 

The tenant at will of a house, who is put out by his lessor, is 
entitled, within a reasonable time, to remove his goods (Litt. s. 69). 



PROPERTY 


536 

May Mag 1099 . A tenant at will may maintain the actions 
tr^ssand Qf Trespass and Ejectment against strangers 
ejectment if his possession of the land 

is wrongfully interfered with or taken from 
him. 

(a) Geanes v. Portman (1594), Cro. Eliz. 314. 

(b) Blunden v. Baugh (1633), Cro. Car. 305, per Jones, Berkeley, and 

Croke, J. J., quoting Spark v. Spark (1559-60), which was, 
however, a copyhold case. It seems that the lessor at will can also 
bring Ejectment {peary v. Bearcroft (1666), i Sid. 346. But 
there the tenant at will was a cestui que trust of the lessor). 

liable for 1100 . A tenant at will is not liable for permissive 

voluntary waste, althoiTgh if he commits voluntary waste his 
tenancy is thereby determined, and he is liable to an 
action for damages {post § 1319). 

Litt. s. 71. 

Co. Litt. 57 a. 

Shrewsbury s {Countess) Case (1600), 5 Co. Rep. 13 b. 

Harnett V, Maitland (1847), 16 M. & W. 257. 

Alienation 1101. It is doubtful whether an attempted alien a- 
by teuMt tiQji Qf jjj[g interest by a tenant at will vests anything: 
in the alienee. 

Brougkten’s Case (1482), Y.B. 22 Edw. IV., fo. 5, pi. 16, Brian J. 

Co. Litt. 57 a. 

Anon, (undated), i Brownl. 43. 

Murphy v. Ford (1855), 5 I. C.L.R. 19. 

The argument seems to be, that an alienation by a tenant at will 
is a determination of his will. But an assignment is not a determina- 
tion, unless the lessor has notice of it {Carpenter v. Collins (1605), 
Yelv. 73 ; Pinhomy. Souster {i%sy)y ^ Exch. § 1094 (iii)). 

It was held in Rouses Case (1587), Owen, 27 5 Blunden v. Baugh 
(1633}, Cro, Car. at p. 304 \ and Doe d. Goody v. Carter (1847), 9 
Q.B. 863, that a lease for years or at will by a tenant at will was 
binding on all persons but the original lessor. 



TITLE V— ESTATES AT SUFFERANCE AND 
ADVERSE POSSESSION 

1102. A tenant at sufferance is a person who, Tenamat 
having lawfully entered upon land in pursuance sufferance 
of a title by act of the parties, continues in possession 
thereof after his title has expired, without daim of 
right, and without the agreement of the person 
entitled to .possession.*®’ There cannot be a tenant 

at sufferance of the Crown.*’*’ 

(a) Co. Lift. 57 b. 

Zouche’s (Lord) Case (i 543), Dyer, 57 b. 

Anon, (i 571), Owen, 35. (In this case it was suggested that a tenant 
fur autre vie holding over was not a tenant at sufferance, but an 
intruder. See, however, the neit two cases.) 

Kmises Case 

Allen V. Hill (1591), Cro. EKz. 238. 

Geary v. Bearcroft (1666), Cart, at p. 66, fer Bridgman, C. J. 

Thomasin v. Mackworth (1666), il>id. at p. 78, per eundem. 

Smartle v, Williams (1694), i Salk, at p. 246, per Holt, C. J. 

(b) Finch’s Case (1590), 2 Leon, at p. 143, p^r Clark, B. 

It is doubtful whether the interest of a tenant at sufferance should 
be classed as a legal estate j the L.P.A., 1925, s. 2,doesnotenumerate 
it among such interests, nor is such an interest included in the “ defini- 
tion ” of a term of years absolute contained in s. 205 (i) (xxvii). 

Though an attempt by the tenant to alienate it puts an end to it 
(§ 1104), it is presumed that the doctrine of estoppel by tenure {ante, 

§ 1037 (i^)) *ippli®s to the parties. Moreover, the facts that sudi a 
holdii^ easily develops into a tenancy from year to year, which is (or 
may be) a legal estate, and that it depends upon possession suggest 
that it may be legal. 

1103. A tenant at sufferance has no right to the m profits 
profits of the land ;*®’ but he cannot be treated as a 
trespasser.**” He may bring Trespass against a stran- 
ger,*®’ and may recover in ejectment against a mere 
wrongdoer.*^’ 

(a) Anm. (i 502), Keil. 47 a, per Frowike, C. J. 

Bike andHassen’s Case (1588), 3 Leon, 233,p^r'WRAY, C.J. 

Doe d. Bennettv. Turner {li^ci), 7, M & W. at p. 23 5,p#r Parke, B. 

(b) Co. Litt. 57 b. 
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No pmer of 
tlienatm 


Use and 
mufation 


Rouses Case (15S7), Owen, 27, per Curiam. 

Tremllian v. Andrew (1698), 5 Mod. Rep. 384. 

Because he entered lawfully. 

(c) Graham v. Peat {1801), i East, 244. There seems to be a little 

doubt on this point. In Rouses Case, ubi supra (also reported 
2 Leon. 45), the Court was divided in opinion whether a tenant 
at sufference could justify distraining the beasts of a stranger, 
damage feasants. And it was said in Preston v. Love(i6oj), 
Noy, 120, that the reversioner might lease to another without 
entry on the tenant at sufferance ; “ for it is not out of his 
possession But the report is bad. 

(d) Perry v. Clissold, [1907] A.C. 73, P.C. 

1104. If a tenant at sufferance attempts to dispose 
of his interest, or to create estates out of it, his posses- 
sion becomes adverse. 

Rouses Case, ubi supra, at p. 28, per totam Curiam. 

This rule was of great importance before 1833 (Real Property- 
Limitation Act, 1833, s. 39), owing to the effect produced on the 
claims of rightful owners by a “ descent cast ”, i,e. the transmission of 
a tortious fee, gained by disseisin, to the heir of the disseisor {Anon. 
(1571), Owen, 35). And, even now, the point is important ; regard 
beii^ had to the great unwillingness of the Courts to allow a title by 
adverse possession to be claimed by a lessee against his lessor {Archhold 
V. Scidly (1861), 9 H.L.Cas. at p. 375, per Lord Cranworth ; 
Walter v. Yalden, [1902] 2 K.B. 304, axui post, § 1 109}. 

1105. No rent can be claimed, as such, from a 
tenant at sufferance ;<«> but an action for use and 
occupation will lie against him.'^> If the person 
entitled to possession accepts rent, as‘ such, from a 
tenant at sufferance, the latter becomes a tenant at 
will.<«> 

(a) Anon, (undated), r Brownl. 30. 

Whit^ft V, Barrington (1622), Winch at p. 32, per Winch, J. 

(b) Bromejield'v. Williamson (1654), Sty. 407. 

Bayley v. Bradley (1848), 5 C.B. 396. 

Leigh V. Dickeson (1884), 15 Q.B.D. 60. But only by waiving the 
tort, and, therefore, only up to the date of notice in ejectment 
{Birchv. Wright i Term Rep. atp. 387,^^rBtjLLER, J.). 

This rule, about which there is some little doubt, lost much 
of its importance by the passing of the Landlord and Tenant Act, 
1730, s. I, which provides the superior remedy described in the 
next paragraph. But there may be some cases which do not fall 
within the statute. 
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(c) Anon. ( 1573 ). 4 Leon. 35 . 

Greeks and Moody’s Case (1627), Godb. 384. 

Taylor w. Seed (1696), Comb. 383. 

It may be converted into a yearly or other periodic tenancy in the 
sual way, e.g. if rent is paid and accepted by reference to a year. 

'^ougalv. McCarthy, [1893J i Q.B. 736.) 

If the tenant claiins an interest for a specific number of years, 

:ceptance of rent admits his claim (Green’s and Moody's Case, uhi 
ipra, subject, however, now, presumably, to the L.P.A., 1925, ss. 

3 . 54). 

The tenancy requires no notice to deteraaine it ; the landlord 
lay enter, and the tenant may leave, at any time without notice. 

Ooe d. Bennett v. Turner (1840), 7 M. & W. 226, 235.) 

1106. Any tenant for term of life, lives, or years, Holding oott 
r any person coming into possession through such 

aiant, who wilfully holds over any land after the 
etermination of such term, and after demand of 
ossession and notice in writing by the person en- 
itled to possession, or his agent, is liable to pay 
ouble the yearly value of such land to the person 
0 kept out of possession, for so long as such land is 
etained. 

Landlord and Tenant Act, 1730, s. i. 

1107. A tenant at sufferance is liable to the person UabUityfor 
ntitled to possession of the premises for all damage 

one by him to the pranises ; but (semble) not for 
'ermissive waste. 

West V. Treuie (1630), Cro. Car. 187. But this was more like a tenancy 
at will- 

1108. A person who takes possession of land Adserse 
laiming to hold it as his own, acquires an interest 

alid as against all persons other than those legally 
ntitled, mediately or immediately, to possession. 

Asher Y, Whitlock (1865), L.R. i Q.B. i. 

?err^ v. Clissold^ [1907] A.C. 73. 

Of course there is no tenure between the adverse possessor and 
le dispossessed owner \ nor will the doctrine of estoppel (§1037 
pply between them. But, if not an actual estate, die interest of the 
dverse possessor is, potentially, so valuable, owing to the operation of 
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the Limitation Act, 1939, that a somewhat careful account of it is 
desirable. 

1109 . For the purposes of the Limitation Act, 
1939, the possession of a person who claims under £ 
lease is not adverse to the lessor during the existenc< 
of the term ; even though no rent is paid and nc 
acknowledgment given by the person in possession.*®’ 
And a person who acquires possession against a lessee 
does not acquire adverse possession against the lessor 
until the expiry of the lease ; even though no rent ii 
paid or acknowledgment given by such per son.* 
But the possession of a tenant at will becomes advers< 
to his lessor either at the actual determination O’ 
his tenancy, or at the expiration of one year fron 
the commencement thereof whichever first happens.*® 

(a) Archbold v. Scully (i86i), 9 HX.Cas. at p. 375, per Lori 

Cranworth. 

(b) Limitation Act, 1939, s. 6. 

Walter v. Ta/den, [1902] 2 K.B. 304. This case is very strong 
because the owner of the term had sutrendered it to the lesso 
more than twelve years before the action was brought. 

Taylor V. Twinberrow^ [1930] 2 K.B. 16. 

(c) Limitation Act, 1939, s, 9 (r). 

1110. The effect of adverse possession is t< 
destroy the title of the former owner. It does no 
destroy the titles of other persons who have enforceabl 
interests in the land, such as the owners of easement 
and restrictive covenants, for no right of action accrue 
to them until there has been an interference with thei 
particular interests. A squatter without notice is no 
a purchaser without notice. 

Re Nisbet and Potts^ Contract^ [^9^6] l Ch. 386. 

1111. Possession without title, to be adverse 
inust be effective in respect of all parts of the; land ii 
respect of which it claimed to be adverse. 

Ashton V. Stock (1877), 6 Ch. D. 719. 

Thompson Y. Hickman^ i Ch. 550. 

Glyn V. Howell^ [^ 9 ^ 9 ] ^ Ch. 666. 
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1112. Adverse possession may be transferred and 
transmitted, both before as well as after the right of 
the owner or former owner is barred by lapse of 
time, in the same manner as a lawful estate.**’ But if 
a person holding possession without title abandons 
such possession, the statutory period of limitation will 
cease to run against the owner, and will recommence 
de novo on the talcing of possession by another adverse 
possessor.***’ 

(a) Doe d. Goody v. Carter (1847), 9 Q.B. 863. 

Asher yr. Whitlock (1865), L.R. r Q.B. i. 

lie Nisbet and Potts' Contract, [1906] I Ch. 386. 

(b) Trustees, Executors and Agency Co., Ltd. v. Short (1888), 13 App. 

Cas. 793, P.C. 

Limitation Act, 1939, s. 10 (2). 

1113. A person who takes and holds possession of 
land without title, whether he acted in good faith or 
not, is liable, on ejectment by the person entitled to 
possession, to account for the mesne profits {ante, 
§§ ^®33> *°34) arising during his possession. But if he 
bas acted reasonably and • in good faith, he will be 
allowed credit for all necessary expenses incurred in 
taking such profits. 

Goodtith V. Tombs (1770), 3 Wils. 118. 

Martin v- Porter (1839), 5 M- & W. 351. 

Jegon V, Vwian (1871), 6 Ch. App. 74.2. 

Ashton V. Stock (1877), 6 Ch. D. 719. 

Jegm V. Fivian shows, that the fact that the defendant knew that 
there was a doubt on the title, does not prevent him claiming the 
allowance of expenses on the ground of btmd fides. Quaere : does the 
main doctrine of the paragraph apply to anything except a trespass ? 
Certainly under the old law mesne profits could not be recovered in 
Ejectment, but only by a supplementary action of Trespass. See, 
however, idhe reasons given for this peculiarity by Wilmot, C.J., in 
Goodtitle V. Tombs, uU supra. 
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TITLE VI-LEGAL INTERESTS LESS 
THAN ESTATES 

(INCORPOREAL HEREDITAMENTS) 

1114 . Incorporeal hereditaments are such interests 
in land as, though, primdjacie, binding on all persons 
and treated as real property, are of a strictly limited 
character, and do not confer upon their owners 
(except as a temporary remedy) possession of the 
land as of right. The only incorporeal heredita- 
ments capable of existing as legal interests are [d) 
franchises, [b) profits, (c) easements, {d) rent-charges 
in possession issuing out of or charged on land, [e). 
charges by way of legal mortgage {post^ §§ 1368, 
1369), {f) land tax, and any other similar charge on 
land not created by an instrument,'®'* (g) rights of 
entry exercisable over or in respect of a legd term 
of years absolute or annexied for any purpose to a 
legd rent-charge (“ purely incorporeal heredita- 
ments”). And, of these, rent-charges, franchises, 
profits, and easemaits are only capable of existing as 
legal interests when they are held for an interest 
equivalent to an estate in fee simple (or in perpetuity) 
absolute in possession or for a term of years absolute. 

L.PA., 1925, s. I (2). 

(a) Tithe rent charge was formerly expressly mentioned here. It has 
been converted into a tithe redemption annuity by the Tithe 
Act, 1936, s. 3, and although not expressly stated to be a legal 
interest, it falls within that category, as being a “ similar charge 
on land not created by an instrument 

The importance attributed by the common law to seisin, i.e. 
possession, of freehold land, luturally reflected itself in the law which 
gradually grew up as the possibility of severing certain of the normal 
rights of a possessor of land from the rest of his rights and vesting them 
in another person or persons, was realized. Many of these rights 
were extremely valuable, and were protected by legal process from 
early times. An attempt was even made to apply to them a doctrine of 
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quasi-seisin, e.g. by treating receipt of profits or recognition of title as 
equivalent to seisin. But, of course, the differences between corporeal 
possession and artificial possession of this kind are insurmountable, 
and, naturally, led to different results. 

I 

1115. A purely incorporeal hereditament is an Purely mcor- 
interest in land of a limited and definite character, by 

virtue whereof the owner of such incorporeal heredita- 
ment has the right, not merely as against the occupant 
of the land, but as against persons generally, to do 
some specific act or acts on, over, or affecting such 
land, or to require the occupant of sudi land to do or 
refrain from doing some specific act or acts which, 
but for such right, the occupant of such land would 
be entitled to refrain from doing or to do. 

The term ‘‘ purely incorporeal hereditaments ** is, it is believed, 
unofficial But some phrase of this kind is, it is suggested, necessary 
to distinguish the classes of rights dealt with in this Title, which may 
exist as legal interests, from other classes of incorporeal hereditaments 
(e,g. life, entailed, and future interests) which, since the taking effect 
of the L.P.A., 1925, can only exist as equitable interests, and are, 
obviously, very different in character from the older classes of in- 
corporeal hereditaments. The definition of incorporeal heredita- 
ments ** (generally), given in § n 14., is also unofficial ; but it is based 
on what is believed to be the historic distinction between corporeal 
and incorporeal hereditaments. 

1116. The category of purely incorporeal here- New Unis 
ditaments may alter and expand with the changes 

that take place in the circumstances of mankind, but 
incidents of a noVel kind cannot be devised and attached 
to property at the fancy or caprice of any owner. 

Dyeev. Hay {Lady) (1852), i Macq. 305, atpp. 312, 313. 

Keppell V. Bailey (i 834), 2 My. & K. at p. 535, per Brougham, C. 

Ackroydv. Smith (1850), 10 C.B. at p. 188, per Curiam. 

Hill V. Tapper (1863), 2 H. & C. at p. 127, per Pollock, C.B. 

Sports and General Press Agency v. “ Our Dogs ’’ Puilishing Co., Ltd., 

[1917] 2 K.B. 12$. (An inclusive right to take photographs, is not 

a right of property known to the law.) 

It might appear from the language employed in the above cases, 
e.g.. Pollock, C.B., in Hill v. Tupperat^. 127, “ A newspedes of 
incorporeal hereditament cannot be created at the will and pleasure of 
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the owner of property ; but he must be content to accept the estate and 
the right to dispose of it subject to the law as settled by decisions or 
controlled by Act of Parliament "" 5 that a new species of incorporeal 
hereditament or a new species of burden cannot be created and given 
the status and legal effect of an easement. The true meaning appears 
to be, that a right over another’s land cannot be an easement unless it 
fells within the general characteristics of an easement, which though 
difficult to define, are generally agreeed to be as follows : (i) there 

must be a dominant and a servient tenement 5 (2) these tenements 

must not be both owned and occupied by the same person ; (3) the 

right must accommodate the dominant tenement, and, (4) it must be 
capable of forming the subject matter of a grant. It is true that a 
profit may exist without a dominant tenement, but subject to this, 
easements and profits must comply with the above requirements. 
“ It is a fallacy to suppose that every easement must be brought 
within some particular class which has been recognised, such as 
watercourses, or light or air ” ; per Lord Herschell, C., in Simpson v, 
Godmanchester Corpn., [1896] i Ch. at p. 219. A right whidi fails 
to satisfy one of the essential requirements may be a valid licence, and 
there is no objection to the creation of novel contractual rights ovei 
land which bind only the parties. Under the modern doctrine oi 
restrictive covenants binding on purchasers with notice (anc 
registration under the L.C.A., 1925, s. 10, is notice), (L.P.A., 1925. 
s. 198) 5 and by the doctrine of non-derogation from grants protectior 
is afforded to legitimate interests which cannot be brought within the 
requirements of easements. Examples of rights which are inadmissible 
as easements are unobstructed view, privacy, publicity, a jus spatiand. 
or the right to use land for enjoyment, and probably a right involving 
the owner of the servient tenement in the expenditure of money (othc: 
than the spurious easement of fencing). The Courts have recognisec 
as an easement the ri^t to go upon die land of another to open sluic< 
gates (^Simpson v. Godmanchester Corpn, {supra)) and to place store 
and casks upon land reclaimed from the sea {J,-G, of Southern 
Nigeria v. Holt (John) Co, {Liverpool), Ltd,, [1915J A.C. 599) 
See Cheshire, pp. 227-238 ; Megarry, Manual of Rea, 

Property, pp. 420-424. 

1117. Purely incorporeal hereditaments (noi 
being advowsons‘»>) are not the subject of tenure 
and no estates can be created in them. But — 

(i) interests analogous to estates can be createc 
in purely incorporeal hereditaments, without 
technical words, in accordance with the in- 
tention of the parties and, generally speak- 
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ing, such interests, both as to the construction 
put upon them, and the respective rights 
and liabilities of successive owners against 
or towards one another,* 0 will be governed 
by the rules affecting analogous limitations 
of .estates ; 

(a) Co. Litt. 85 a. 

Hartopp and Cock^s Case (1627), Hut. 88. 

(b) Co. Litt. 20 a. 

NeviPs Case (1604), 7 Co. Rep. at 33 a (tail). 

Moore v. Plymouth (Earl') (1817), 7 Taunt. 614 (tail). 

Davis V. Morgan (1825), 4 B. & C. 8 (years). 

Hewlins v. Shippam (1826), 5 B. & C. 221 (fee simple). 

Woodv. Leadbitter (1845), 13 M. be W. at p. 843. 

Booth V. Alcock (1873), 8 Ch. App. 663 (years). 

Pym V. Harrison (1876), 33 L.T. 796 (life). 

McManus v. Cooke (1887), 35 Ch. D. 681 (fee simple). 

Dynevor (Lord) v. Tennant 13 App. Cas. 279 (fee simple). 

Rymerv.McIlroyy [1897] i Ch. 528 (fee simple). 

Fitzgerald V. Firbank^ [1897] 2 Ch. 96 (years). 

Grove v. Portal^ [1902] i Ch. 727 (years). 

No rent service can, however, be reserved by a subject out of an 
incorporeal hereditament (Co. Litt. 47). * And even a contractual 
rent made payable on a grant for life of an incorporeal hereditament 
was unenforceable at common law (ibid.). The action of Debt was 
extended to the latter case by the Landlord and Tenant Act, 1709, 
s. 4. 

(c) The opportunities open to the limited owner of an incorporeal 

hereditament of committing waste at the expense of his successors 
in title are, from the nature of the case, small. But it is laid down 
by Coke (Co. Litt. 53 a) that if the “ tenant ” of a franchise makes 
an excessive use of his rights, he will be liable for waste ; and 
though in MoylPs Case (undated) Noy, 70, it was said that destroy- 
ing coney-burrows is not waste, it is generally assumed that this 
dictum does not apply to a legal warren by charter or prescription 
(Lurtingv. Conn (1850), i I. Ch. R. at p. 276). The doctrine, 
countenanced by Smartle v. P enhallow (x 7 ^ 3 )> * Salk. 188, to the 
effect that, on the death of the owner of an interest pur autre vie in 
an incorporeal hereditament, no special occupant being named in 
the grant, the interest would come to an end, because there could 
not be a general occupancy of an incorporeal hereditament, was 
definitely overruled by the Court of Common Pleas in Bearpark v. 
Hutchinson (1830), 7 Bing. 178. It is clear that such an interest 
can be devised under the Wills Act, 1 837, s. 3. Though it seems 
to have been only recently that the Rule against Perpetuities has 
been held to apply to incorporeal hereditaments (see Gray, P/r- 
petuities, §§314-16) there can be no doubt that it does now apply 
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{Edwards v. Edwards^ [^9^9] A.C 275 )> and so, presumably, did 
the so-called Rule against Double Possibilities {post, § 1272) in the 
case of limitations created before 1926 (L.P.A., 1925, s. 161 (e)). 
But it must be carefully remembered, that the Rule against Per- 
petuities restricts only the commencement, not the continuance, of 
the interest {South Eastern RIy, Co, v. dissociated Portland Cement 
Manufacturers (1900), Ltd*, [1910] i Ch. 12). There seems to 
be no reason why the principle of Merger {Carnarvon {Earl) v. 
FilieAois (1844), 13 M. & W. 313) should not apply to successive 
interests in incorporeal hereditaments ; but, presumably, ,there 
could be no failure of a contingent interest in such a subject-matter, 
on the ground of the failure of the particular interest ; because no 
such failure could cause an abeyance of seisin. When an incor- 
poreal hereditament is let by the year, or from year to year, the 
lessee is only entitled to reasonable notice to quit, not to six 
months’ notice {Lowe v. Adams, [1901] 2 Ch. 598). Easements 
and profits cannot, strictly, be either excepted or reserved de novo 
on a conveyance of the servient tenement ; for such incorporeal 
hereditaments do not exist at the time of the grant, and therefore 
cannot be excepted, nor do they issue out of the land, therefore 
they cannot be reserved (Co. Litt. 47 a ; Doe d, Douglas v. Lock 
(1835), 2 Ad. & El. at p. 743). But, if the deed is executed by 
the grantee, such an exception or reservation may operate as a grant 
by him of the incorporeal hereditament {Wickham v. Hawker 
(1840), 7 M. & W. at p. 76, per Parke, B ; Dynevor {Lord) v. 
Tennant (1888), 13 App. Cas. 279). And {semble) if mentioned 
in a signed contract, will bind in equity {May v. Belleville, [1905] 
2 Ch, 605). The L,P.A., 1925, s. 65, only applies to legal estates. 

(ii) subject to § 1 1 1 9, a purely incorporeal heredi- 
tament which, by act of the parties, becomes 
vested in the owner or occupier for the time 
being of the land on, over, or in respect of 
which it is exercisable, in the same right as 
that in which he holds such land, will be 
extinguished or suspended for the benefit of 
such owner or occupier ; 

Litt. ss. 558—61. 

Co- Litt. 313. 

Nelson^ s Case (1585), 3 Leon, 128. 

Tyrringham^s Case (1584), 4 Co. Rep. 36 b. 

Bradshaw v. Eyre (1597), Cro. Eliz. 570, 

R, V. Hermitage {Inhabitants) (1692), Garth. 239. 

James v. Plant (1836), 4 Ad. & El. at p. 761, per Curiam* 
Ecclesiastical Commrs. for England V. Kino (1880), 14 Ch. D. 213. 
Richardson v. Graham, [1908] i K,B. 39, 

In order that the incorporeal hereditaments may be extinguished. 
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and not merely suspended, the estates of the servient owner in both 
tenements must be not merely in the nature of a fee simple, and in the 
same ri^t, but equally “ perdurable ” (R. v. Hermitage (inhabitants)^ 
uU supra, at p. 241, Curiam ; Thomas v. Thomas (*835), 2, Cr. 
M. & R. 34)' And there must be no derivative estate, ^e enjoyment 
of which would be injured by the extinction (JRichardson v. Graham, 
ubi supra). The L.P.A., 1925, does not, apparently, affect the rule 
(see s. 201 (i) of that Act). 

(iii) any real estate consisting of any interest in a 
purely incorporeal hereditamenit which, by 
reason of the death intestate and without an 
heir of the owner thereof, cannot be claimed 
by any beneficial successor, will pass to the 
Crown as bona vacantia, notwithstanding any 
devise to trustees by the late owner.’ 

A.E.A., 1925, s. 46 (i) (vi), escheat being abolished ; i&id. s. 45 (i) (d). 

Re Wood^ [1896] 2 Ch. 596. 

Re Bondi Panes v- ^ 


1118. A purely incorporeal hereditament is said Appendant 
to be “ appendant ” when, by a general rule of law, 
the title to it is, in the absence of contrary evidence, 
presumed to be annexed to the enjoyment of another 
hereditament, corporeal or incorporeal.^*’ Incorporeal 
hereditaments appendant cannot be created (otherwise 
than by Act of Parliament) at the present day.'*>’ 

(a) Case of the Hundred ofC. (1497), Y.B. 1 2 Hen. VII, fo. 1 5, pi. i. 

Withers v. Iseham (1551), Dyer, 70 a, 

Hillv, Grange (1555), i Plowd. 164. 

Tyrringham’s Case (i 584), 4 Co, Rep. 36 b. 

Wyat Wildes Case (1609), 8 Co. Rep. 78 b. 

(b) Anon, (1534), Y.B. 26 Hen, VIII, fo. 4, pi. 15. 

Baring v. Abingdon^ [1892] 2 Ch. at p. 379, per Stirling, J. 

A profit d prendre appendant arose at common law on a grant, 
prior to the Statute of Qtna Emptores^ i ago, by the lord of the manor 
to a freeholder of arable land ; it carried a right to pasture, on the 
waste land of the manor, the animals required to plough and manure 
the land granted. The number of animals which could be depastured 
was limited in kind and in number. No profit d prendre appendant 
could be created after 1 290 for a grant by Ae lord of a freehold, after 
that date, resulted in the grantee holding of the grantor’s lord, and the 
land passed out of the manor altogether. Reason* have been given 



PROPERTY 


Partial 

extinction 



(e.g. Scrutton, Commons and Common Fields^ ch. II} for thinking that 
the technical difference between appendancy ’’ and “ appurtenancy** 
does not date from the earliest stages of the common law. But it is 
clear that it can readily be traced back well into the fourteenth 
century {Anon, (1331}, Y.B. 5 Ass. pi. 9 ; Anon. (1336}, Y.B. 10 
Edw. Ill, Hil.pl. ii) 5 and Coke, though he is not very lucid on the 
subject (Co. Litt. 121 b, 122 a), is obviously familiar with the 
distinction. The practical differences between appendancy and 
appurtenancy are not numerous 5 the most important (other than that 
alluded to above) being that explained in § 1 1 19, Coke seems to have 
thought {loc. cit.) that an incorporeal hereditament could not be 
appendant to another incorporeal hereditament. But that view is 
quite inconsistent with the earlier cases, and indeed with cases quoted 
by Coke himself in the passage referred to (e.g. Totecombe Hundred 
Case (1410), Y.B. II Hen. IV, Trin. pL 44, and (i4i2)-, 13 Hen. 

IV, Mich, pL 28). Two species of common are sometimes treated 
as resembling appendant rights, because they are not created by grant, 
express or implied. These are (i) “ common pur cause de vicinage ”, 
and (2) common of shack The former is, as was said by Coke 
(Co. Litt. 122 a), and by Willes, C.J., in Musgrave v. Gave (1742}, 
Willes at p. 322, merely an excuse for a trespass, i.e. of cattle straying 
across the boundary of adjacent townships, {Commissioners of Sewers 

V. Glasse (1874}, L,R. 19 Eq. at pp. 160-61.) The latter was a 
genuine right of pasture which was exercised over the unenclosed and 
inter-commonable arable fields of a township by the owners between 
harvest and sowing {Corbet s Case (1585), 7 Co. Rep, 5 a ; Cheesman 
V. Hardham (1818), i B. & Aid. 706). There is an ancient doctrine, 
of which the meaning and precise application are doubtful, that a 
purely incorporeal hereditament appendant or appurtenant can only 
be claimed in respect of a principal subject with which it agrees in 
nature and quality ” (Co. Litt. X2i b ; Anon. (1336), Y.B. 10 Edw. 
Ill, Hil. pL 1 1 5 Tyrringha?As Case (1584), 4 Co. Rep. 36 b). 

1119. When a portion only of the land over or in 
respect of which a purely incorporeal hereditament 
appendant is exercisable becomes vested in the owner 
of such incorporeal hereditament, only so much of 
the incorporeal hereditament is extinguished as is 
proportionate to the amount of the servient tenement 
which has become vested in the owner of such in- 
corporeal hereditament. This rule has no application 
to incorporeal hereditaments appurtenant. 

Tyrringhants Case^ uhi supra. 

Wyat Wildes Case (1609), 8 Co. Rep. 78 b. 
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1120 . A purely incorporeal hereditamait is said appurtenant 
'10 be “ appurtenant ” when, by virtue of a grant, 
express or implied, actual or -presumed, it has been 
created, or is deemed to have been created, by the 

jwner of the “ servient tenement ”, (i.e. the land over 
)r in respect of which it is claimed) to be enjoyed as 
mcillary to, and along with, the enjoyment of a prin- 
:ipal hereditament corporeal or incorporeal (“ domin- 
int tenement ”). 

Co. Litt. 1 21. 

Nevti^s Case (1570), i Plowd. 377. 

Tyrringham^s Case^ ubi supra, 

Sachevereli V, Porter (1637), Cro. Car. 482. ' 

Atkyns v. Clare (1671), i Vent, at p. 407, per Hale, C.B. 

Wheeldon v. Burrows (1879), 12 Ch. D. 31. 

Hanbury v. Jenkins, [1901] 2 Ch. 401. 

Staffordshire and Worcestershire Canal Navigation v. Bradley, [19x2] 

I Ch. 91. 

Pwllbach Colliery Co,, Ltd, v. Woodman, [1915] A.C. 634 at p. 636. 

Cory V. Davies, [1923] 2 Ch. 95. 

1121. When an easement, right, or privilege for Legal 
i legal estate is created, it will enure for the benefit 

)f the land to which it is intended to be annexed. 

L.P.A., 1925, s. 187 (i). 

1122. If a part of the dominant tenement to which ApporHon- 
ui incorporeal hereditament is appendant or appurten- 

int is Conveyed away by the owner thereof “with 
he appurtaiances ”, the incorporeal hereditaments, 
f divisible, wiU be apportioned ; and a part thereof, 
)roportionate to the part of the dominant tenement 
»nveyed to him, will pass to the aliraee, if the burden 
»n the servient tenement is not increased by the 
livision. 

Co. Litt. 122 a. 

Anon, (undated), Hob. 235. 

Spooner v. Day and Mason (1636), Cro. Car. 432. 

Sachevereli v. Porter, ubi supra, per Curiam, 

Quaere : Since the passing of the Conveyancing Act, i88i, s. 6, 
ow replaced by the L.P. A., 1925, s. 62, has it been necessary for this 
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purpose to use the expression “ with the appurtenances ” f The 
appurtenances clause is now generally omitted in reliance on s. 62, 
Jackson isf Gosset, Title 5th ed. p. 65. 

1123. The owner of a tenement cannot claim, as 
appurtenant to that tenement, an incorporeal heredita- 
ment wholly unconnected with the enjoyment of 
that tenemait. 

Ackroydv. Smith (1850), 10 C.B. 164 (easement). 

Bailey v. Stephens (1862), 12 C.B. (N.S.) 91' \ 

Chesterfield {Lord^ v. Harris^ [1908] 2 Ch. 397 j 

Staffordshire and Worcestershire Canal Navigation v. Bradley ^ [19x2] 
I Ch. 91. 

Harris v. Chesterfield {Earl\ [1911] A.C. per Lord Gorrell at p. 637. 

The land over which a right of way is claimed need not be con- 
tiguous to the dominant tenement {Todrtck v. Western National 
Omnibus Ltd,, [1934] Ch. 561). 

1124. Subject to § 1207 post^ purely incorporeal 
hereditaments appendant and appurtenant pass by a 
conveyance of the dominant tenement to which they 
are annexed, without express words,<»> unless it appears 
from the conveyance that it was not the intention of 
the parties that they should do so.<^> 

(a) L.PA., 1925, s. 62 (but only in conveyances subsequent to i88l), 
Co. Litt. 121 b. 

Whistlers, Oxford {Bishop) (1613), 10 Co. Rep. 63 a. 

(b) Clark V, Barnes, [1929] 2 Ch. 368. 

It should be noted, that even express general words, unless clearly 
to that effect (Doidge v. Carpenter (1817), 6 M, & S. 47), will not 
pass rights not in existence at the date of the conveyance — i.e. will not 
create such rights de novo {Baring v. Abingdon, [1892] 2 Ch. 374 at 
p, 393, per Bowen L.J.). And, by the provisions of the so-called 
statute De Praerogatived Regis {Temp. Insert), c. 17, a grant by 
the King of a manor, even “ with the appurtenances ”, does not 
pass knights fees, dowers, or advowsons, without express mention 
{Whistler v. Oxford {Bishop), uhi supra). It was also said by the Court 
in Higgins v. Grant (1583), Cro. Eliz, 18, that a demise for years of a 
manor by a private person would not pass an advowson appendant ; 
unless the words “ with the appurtenances ” were used. 

1125. A purely incorporeal hereditament append- 
ant or appurtenant cannot (? without the consent 
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of the owner of the servient tenement) be severed in 
enjoyment from the dominant tenement. 

(a) Musgrazfe v. Gave (1742), Wilks, at p. ^22, per Wiixes, CJ. 

Smiii d, Jerdon v. Milward 3 Doug. K.B. at p. 73, per Lord 

Mansfield, CJ, 

(b) Drury v. Kent (1603), Cro. Jac. 14. 

Daniel v. Hansiip {1672), 2 Lev. 67. 

Johnson v. Barnes (1872), L.R. 7 C.P. 592; affirmed (1873), 

L,R. 8 CP. 527. 

Ormerod v. Todmorden Joint Stock Mill Co.^ Ltd. (1883), * ^ Q*B.D, 
at p. 172, per Bowen, LJ. 

In the two earlier of these cases, however, the Court seemed to 
think, that if the right was of a character so definite that it could not 
be increased, e.g, a right of common for a specific number of cattle, it 
might be severed from the dominant tenement : and this view was 
adopted by Bowen, L.J., in the case last cited. And in Musgrave v. 

Gave (1742), Willes, 319, it was actually held that a right of common 
appurtenant might be demised by copy apart from the manor to which 
it was appurtenant ; whilst in Bimn v. Channen (1813), 5 Taunt. 244, 
it appeared that similar rights were in fact demised for years. An 
advowson appendant can be severed from the dominant tenement • 

(Co, Litt, 122 a). Quaere, as to the legal title (L.P.A., 1925, s, 

187 (I)}. 

1126. A purely incorporeal hereditament is said Ingress 
to be “ in gross ”, when the enjoyment of it is un- 
connected with the enjoyment of any dominant or 
principal tenement held by the person or persons 
in whom sudi incorporeal hereditament is vested.'** 

There cannot be an easement in gross.‘*>* 

(a) Co. Litt. 120 b, 122 a, 

Meilor-v. Spateman (1669), ^ Saund. 343. 

(b) L.P,A., 1925, s. 187 (i) easement, right, and privilege for a legal 

estate The language of this subs, is peculiar ; but the marginal 

note says : “ Legal easements ”, 

Welcomes. Upton (1840), 6 M, & W, 536. 

Rangeley v. Midland R/y. Co. (1868), 3 Ch. App- 306 at p. 310, per 
Cairns, L J, 

The doctrine that “ there cannot be an easement in gross ”, 
though it can be traced back as far as the fourteenth century (Y.B, 

(1347) 21 Ass, fo. 74, pi, i), appears at one time to have fallen into 
oblivion (see, especially, Blackstone, Comm. Ill, 241 ; Bat/ey v. 
Stephens (1862), 12 C.B. (N.S.) at p. 1 1 1 , per Willes, J. ; Mounsey 
V. Ismay (1865}, 3 H. & C. at p. 498, per Martin, B.). It has, 
however, recently been revived with great vigour j and s. 187 of the 
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L.P.A., 1925, quoted above, adds force to it. In its modern form, it 
is sometimes stated that easements are not incorporeal hereditaments 
at all, but mere rights appurtenant to corporeal hereditaments {Re 
Brotherton, Brotherton v. Brotherton^ Re MarkharrCs Settlement (1907) , 
77 L.J. (Ch.) at p. 59, per Joyce, J.}, The result of the doctrine is 
that the Courts are driven to devise other titles to justify rights, of the 
de facto exercise of which there can be no doubt. Thus, rights of 
recreation {Fitch v. Rowling (i 795 )> ^ Hy. Bl. 393, where the word 
“ easement ” is freely used), rights of mooring {ji.^G, v. Wright^ 
[1897] 2 Q.B. 318), and rights of spreading nets {Mercer v. Denne, 
[1905] 2 Ch. 538) have been justified by custom or public law — 
titles under which it is difficult to exclude from the exercise of the 
rights in question any person resident in the neighbourhood, or even 
•any member of the public who may happen to be temporarily there. 
In very recent years, there has even been a disposition to extend the 
doctrine of the text to profits d prendre, at any rate in the absence of 
express grant (see the remarks of Buckley, J., in Ramsgate Corpn. v. 
Dehling (1906), 70 J.P. at p. 133). Another difficulty arises from 
the fact, that it has long been held for law that rights in the nature of 
profits d prendre cannot be claimed by custom {Gateward^s Case 
(1607), 6 Co. Rep. 59 b 5 Grimstead v. Marlowe (1792}, 4 Term 
Rep. 7175 Fitzhardinge {Lord) v. Purcell, [1908] 2 Ch. at p. 163, 
per Parker, J.), otherwise than by copyholders. Here, too, the 
severity of the rule has led to evasion ; for it has been held that profits 
d prendre {White v, Coleman (1673), i Freem. (K.B.) 134) and even 
franchises {Cocksedge v. Fanshaw (1779), i Doug. (K.B.) 119; 
affirmed in the Lords {sul. nom. Fanshaw v. Cocksedge (1783), 3 Bro. 
Pari. Cas. 690) 5 Goodman v. Saltash Corpn, (1882), 7 App. Cas. 
633) may be claimed by prescription on behalf of an unincorporated 
class (e.g. ** inhabitants ” or “ free burgesses ”), either through a 
corporation or as a charitable trust. But in Goodman v. Saltash Corpn,, 
at p. 658, Lord Blackburn evidently thought that a profit i 
prendre in gross could be claimed by prescription. 

1 127. If the owner of a purely incorporeal heredi- 
tament appurtenant or in gross purchases part of the 
land over or in respect of which such incorporeal 
hereditament is exercisable, such incorporeal heredi- 
tament is extinguished. 

Wyat Wildes Case (1609), 8 Co. Rep. 78 b. 

Dennett V. Pass (1834), i Bing. (N.C.) 388. 

Apparently, the only cases in which this doctrine has been applied 
were those of commons and rent charges. Quaere : as to frandiises 
and easements. 
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1128. Any person in whom a purely incorporeal Remedies for 
hereditament is vested, whether in present enjoyment 
or only in expectancy, may maintain an action for 
damages and an injunction against any other person 
who disturbs him in the exercise of his right, and 
causes him appreciable damage in fact [antCy 

Blackstone, Comm. III. pp. 236-42. 

heverettv. Townsend Cro, Eliz. 198 (common). 

Yard v. Ford (1670), 2 Saund. 172 (market). 

Jessery. Gifford 4 Burr. 2141 (reversioner) \ . 

Kidgillv. Moor (1850), 9 C.B. 364 (reversioner) ^(easements). 

Other remedies, e.g. distress {Lemrett v. Townsend, uln supra ; 

Heddy v, Wheelhouse (159 7), Cro. Eliz. 558 (franchise) ; Dixon v. 

James (1698), i Freem, (K.B.) 273 (common), and abatement (R. v. 

Rosewell (1699), 2 Salk. 459 {Lane v. Capsey, [1891] 3 Ch. 41 1) are 
sometimes also employed against the disturber. In some cases no 
actual damage need be proved (see note to § 703 ante) ; but it is 
difficult to ascertain the true principle of the distinction. Even the 
Crown cannot grant a patent conferring a franchise which will work 
a disturbance of another franchise {Butler^ s Case (1680) 2 Vent. 344)5 
and in some grants an express clause to that effect is inserted (2 Inst. 

406). But the usual way of avoiding such a result is to hold an enquiry 
Wore granting a market or similar franchise. Such enquiry is not, 
however, conclusive {Butler^ s Case, ubt supra). 



Franchises 

1129. A franchise or liberty is a royal privilege Franchise 
which is or has been in the hands of a subject. Fran- 
chises recognized by English law are rights of juris- 
diction (including the right to goods of outlaws), 
rights of fair, market, ferry, and toll, rights to treasure 
trove, waifs, strays, wreck, free fishery, and royal 
fish. 

22 & 23 Car, II (1670), c. 25, s. 2 (“ royalties ”). 

Finch, Discourse of the Law, bk. ii, cap. xiv. 

V. British Museum Trustees, [i 903] 2 Ch. at p. 61 2, per Farwell, J. 

Of the ms^nitude of the franchise question in earlier times there 
can be no doubt 5 the Quo Warranto proceedings of 1 278- 9 show that 
the very existence of the State was once threatened by the extent and 
multiplicity of these anomalous privileges. Much has subsequently 
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been done, as will partly appear in the paragraphs dealing with the 
specific franchises, to curb the license of the feudal frandhises ; but 
that such anomalies should survive at all, is one of the strongest proofs 
of the conservatism of English law. 

1130. Where the allowance of a franchise would 
impose a burden upon the public generally, or would 
be inconsistent with the existence of a public right, 
such franchise will not be supported by the Courts, 
unless a valuable consideration can be shown for it. 

Haspurt v. Wills (1670), i Vent. 71 (harbour dues). 

Frtdeaux v. Wame {1673), Raym. 232 (harbour dues). 

Nottingham Corpn. v. Lambert (1738), Willes, iii (toll in a navigable 

river), 

Truman v. Walgham and Key (1766), 2 Wils. 296 (toll on a highway). 

These were all cases of prescriptive claims. But it was said by 
the Court in Pelham {Lord) v. Pickersgill (1787), i Term Rep. at p. 
668, that even a grant by the Crown of a toll thorough on an ancient 
highway without consideration would be bad 5 and this doctrine goes 
back at least to the sixteenth century and Knighfs Case (1588), 

I Leoii. at p. 232}. In Pelham {Lord) v. Pickersgill it was held that a 
toll traverse could be claimed by prescription on proof that the toll 
and the soil of the highway were formerly in the same hands. 

1131. Franchises which were originally part of 
the royal prerogative are extinguished by reunion 
with the Crown ; but franchises which could have 
no existence till created by an actual grant are not 
extinguished by such reunion. 

Strata Marcella {Abbot of) Case (i 591), 9 Co. Rep. at 25 b, 

R, V. Briggs (1614), 2 Bukt. at p. 297, per Coke, C.J. 

This doctrine has a very important consequence, viz. that on the 
regrant by the Crown of a manor to which a franchise of the former 
class has been appurtenant, the franchise does not pass to the grantee, if 
at all, without express words \ general words being insufficient for the 
purpose {R. v. Capper, Re Bowles (1817), 5 Price, 217 ; v. 

Downshire {Marquis) (1816), ibid. 269). The same distinction is also 
important in proof of title 5 for whereas franchises which were 
“ flowers in the garland of the Crown can be prescribed for in the 
ordinary way, franchises which could not exist without express grant 
de novo can only be proved by showing such grant by the Crown, or 
by proof of allowance by record within the time of legal memory 
{Strata Marcella {Abbot of) Case, ubi supra, at 27 b, 28 a j R. v. 
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Bri^Sj ubi supra ^ at p. 297, where franchises of the latter class are 
described by Coke as francliises ‘‘ in point of charter The 
doctrine has been recognized in recent times (Northumberland (Duke) 

V. Houghton (1870), L.R, 5 Exch. at pp. 131-2, per Martin and 
PiGOTT, BB. 5 Jf.-G. V. British Museum Trustees, [1903] 2 Ch- at 
p. 612-3, per Farwell, J.). 

1132. Any franchise may be forfeited by and to Forfeiture 
the Crown on proof of misuser or non«user<^> of franchise 
by the claimant thereof ; except that a franchise 

which exists only for the pleasure or profit of the 
owner is not forfeitable for mere non-userJ^) 

(a) City of London v. Vanacre (1699), 12 Mod. at p. 27 \yper Holt, C.J. 

Curwen v. Salkeld (1803), 3 East at p. 54.5, per Lord Ellen- 

BOROUGH, CJ. 

(b) ToitersalFs Case (1632), W. Jo. 283. 

City of London v. Vanacre, ubi supra. 

(c) Leicester Forest Case (1607), Cro. Jac. 155, per Coke, CJ. (The 

examples given by Coke are a park and a warren.) 

The proper procedure for procuring the forfeiture of a franchise 
for misuser or non-user is a Sci. Fa. (Re Islington Market Bill (1835), 

3 Cl. & Fin. at p. 5 19) 5 for preventing the usurpation of a franchise, 
a Quo Warranto (R. v. Stanton (1610), Cro. Jac. 259 5 City of London 
V. Vanacre, ubi supra). But, where there is an allegation of non-user, 
either process will be correct ; for, until decision, it ca nnot be known 
whether the defendant is usurping a new right or trying to revive an 
old one (Darell v. Bridge (1748), i Wm. Bl. 46). The proper judg- 
ment in a case of Quo Warranto is : that the defendant be ousted of 
his liberty 5 in a case of Sci. Fa., that the franchise be seised into the 
King’s hands (R. v, Stanton, ubi supra, reported as R. v. Staverton 
(1610), Yelv. at p. 192). Forfeiture for non-user may be pro- 
nounced, even if an express grant of the franchise can be proved 
(Darell v. Bridge, ubi supra) 5 but not where the charter, though in 
terms creating a right, in fact imposes a duty for the benefit of the 
public (R. V. Havering Atte Bower (^Steward and Suitors of) (1S22), 

5 B. & Aid. 691}. Misuser or non-user ofa franchise does not entitle a 
private person to disturb it (G.E. Rly. Co. v. Goldsmid (1884), 9 App. 

Cas. 927}. 

1133. Sembh : a franchise can be devised, as- AliemAmt 

signed, or demised but it cannot be divided.f^*’ of franchise 

(a) Wills Act, 1837, s. 3. 

Constable's Case (1601), J Co. Rep. 106 a. 

Bays v. Bird (1726), 2 P. Wms. at p. 399. 

Neill V. Devonshire (Duke) (1882), 8 App. Cas. 135. 
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G.JS*. Rly, Co. V. Goldsmid (1884), 9 App. Cas. 927. (The facts are better 
given in Goldsmid v. G.E. R/y, Co. 25 Ch. D. 511.) 

J.-G V. Horner 14 Q.B.D. 245. 

The older doctrine was, at least in some cases, that a franchise 
was not transferable (Brooke, j/bridgment, Franchise, pL 38 ; but the 
reference to 6 Edw. II cannot be traced) ; and it was said not to be 
devisable under the old Statute of Wills, 32 Hen. VIII (154.0), c. i. 
(See dicta in Mountjoy^s (Lord) Case (1594}, Godb. 17). There 
appears to be no doubt, however, that, in modern times, the rule has 
been the other way ; though in the well-known case of the hereditary 
shrievalty of Westmoreland, a preamble to an Act of Parliament 
(13 & 14 Viet. (1850), c. 30) expressed official doubts as to the de- 
visability of that office. Doubtless, some franchises are inseparable 
from the tenements to which they are appurtenant. But, even on 
this point, it was said by Lord Selborne, C., in Neill v. Devonshire 
(Duke), uhi supra, at p. 153, that the destruction of a manor to which 
a free fishery in a tidal river was appurtenant, by alienation of all the 
manor lands, would not extinguish iht fishery, but leave it in gross in 
the hands of the alienor. 

(b) Mountjoy’s (Lord) Case, ubi supra, where it was said that there could 
not even be partition of a franchise. 

1134. The franchise of a hundred consists iii the 
right to hold a hundred court or wapentake, with its 
incidents of the appointment of a bailiff of the hundred, 
return and execution of writs, and perception of 
fees, fines, and other profits of jurisdiction.'®’’ A 
hundred cannot be severed from its ' county so as to 
become a franchise at the present day ; at any rate 
as respects the powers and duties of the sheriff.'*” 

(a) Atkyns v, Clare (1671), i Vent, at pp. 403 et seq., per Hale, C.B. 

Bays V. Bird (1726), 2 P. Wms. at p. 399, per Lord King, C, 

(b) SherifisAct, 1887,3. 19 (r). This statute repeals the older legislation 

on the subject, viz. 2 Edw. Ill (1328), c. 12, and 14 Edw. Ill 
(1340), c. 9. 

The hundred is a very ancient territorial district, coming between 
the county and the vill or township. From the earliest times it has 
also been a unit of judicial and police administration, and, as such, a 
source of revenue to the authority in whose hands it is vested. 
Though there can be little doubt that, originally, the hundred court 
was merely a popular assembly (“ the suitors are judges ” (Jentleman^s 
Case, Crosby v. Jentleman (1583), 6 Co. Rep. at I2 a)}, yet, after the 
Norman Conquest, the royal officials strove, on the whole successfully, 
to establish the modern doctrine, that all the hundreds in the kingdom 
belonged, in the absence of proof to the contrary, to the Crown (Anon. 
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temp, 1327-77), Keil. 151). Thus the daim by a subject to the 
Tofits of a hundred became a franchise ” in the strict sense ; and 
be frequency with which it was asserted may be gathered, not only 
rom the Hundred Rolls of 1275, but from such cases as Jtkyns v. 
Hare, uli supra, where the plaintiff claimed no less than seven of the 
hirty hundreds in the county of Gloucester. The formal recognition 
f this franchise consisted in the issue to the sheriff of the writ of Non 
ntromittas {ibid, at p. 399) ; but the dangers of this recognition of 
?udal privilege were check^ by the drastic provision of the Statute of 
V'estminster the Second (13 Edw. I (1285), c. 39 (12)), by virtue of 
irhich, on any delay of the holder of the franchise to execute the royal 
rocess, a writ of Non Omittas might issue to the sheriff, bidding him 
o the work himself, notwithstanding the franchise. The juris- 
ictional claims of the owners of hundreds and all similar franchises 
T-ere still further cut down by statute in 1535 (27 Hen. VIII, c. 24), 
s well as by the wholesale vesting in the Crown of the franchises 
elonging to dissolved religious houses. Still, it is clear that the Non 
)mittas was of practical, or at least technical, value, as late as the 
ineteenth century {Carrett v* Smallpage (1808), 9 East, 330 j 
Idams V. Oshaldeston (1832), 3 B. & Ad. 489) ; though the gradual 
bolition by statute of private jurisdictions (e-g.by the Durham (County 
^alatine) Act of 1836, and the Liberties Acts of the same year and the 
ear 1850) has tended to make the subject more and more of historical 
aterest only. Nevertheless, express provision is made in a modern 
eatute (Sheriffs Act, 1887, S..34) for the conflicting powers of sheriff 
nd lord of a hundred. The ancient civil jurisdiction of the hundred, 
hough never formally abolished, has been, save in exceptional cases 
ike tfiat of Salford, practically destroyed by the effective rivalry of the 
ciodern statutory County Courts (County Courts Act, 1867, s. 28), 
lut the possibility of its existence is still officially recognized (County 
Uourts Act, 1934, s. 187). The administrative fonctions of all 
iberties and franchises are now vested in the county councils (Local 
Government Act, 1888, s. 48), The constitutional position of hun- 
Ireds and other territorial franchises with regard to parliamentary 
ilections does not fall within the scope of this work. Like the hundred, 
hough more rarely, the greater jurisdiction of the county may have 
)een at one time in private hands. But the last of the hereditary 
hrievalties was abolished in 1850 (13 & 14 Viet, c. 30) ; and it is 
ong since a county palatine was vested in a subject as property. 

1135 . By the grant (? devise) of a “hundred 
and belonging to the grantor (or testator) within the 
erritory of the hundred does not pass ; . but only the 
franchise of the hundred. 

Bays V. Bird (1726), 2 P. Wms. 397. 


Catetyante 
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^hundred” 
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1136. The lord of a hundred is not entitled, as 
such, to issue a deputation appointing a gamekeeper 
under the provisions of the Game Act, 1831 , s, 14 . 

Ailesbury {Earl) v. Pattison (1778), i Doug. (K.B.) 28 (decided on the 
corresponding section of the 22 & 23 Car. II (1670), c. 25 (s. 2)). 

The right belongs to the lord of a manor {post, §1139 (ii)). 

1137. A leet is a franchise consisting of the right 
to hold a court of record for view of frankpledge and 
for the amercement of petty criminal offences, especi- 
ally of breaches of the assize of bread and ale (but not 
of modem statutes creating similar offences), and to 
appoint ale-conners, burley-men, and other officials 
for executing the franchise. It is usually, but not 
necessarily, appaidant to a hundred.<»> The juris- 
diction of the court leet is now exercised by the ordin- 
ary tribunals.*’’* 

(a) Coke, 4 Inst, cap, 54. 

Statute for View of Frankpledge (18 Edw. II (132O). 

12 Edw. IV (1472), c. 8. 

Case of the Hundred ofC. (1497), Y.B. 12 Hen. VII, fo. 1 5, pi. . 

Bedford {Duke) v. Aicock ( 1749 ), ^ Wils. 248. 

Colebrooke v. Elliot (1766), 3 Burr. 1859. 

(b) Mostly by the Justices of the Peace. 

See also L.P.A., 1922, Sched. XII para. (6). 

Even in Coke’s day (see op, cit,) the origin and scope of this 
ancient Court were much in dispute ; but the better opinion is, that 
it was in some way derived from the sheriff's tourn or semi-annual 
visitation of the hundred courts in his county, made {inter alia) for 
the purpose of seeing that the tithings were full (Magna Carta (1225), 
c. 35}. If this view be correct, the doctrine which connects the leet 
with the hundred would seem to be well founded. The existence of 
the leet is recognized by statute so late as 1757 (31 Geo. II, c. 29, 
s, 43). The view of frankpledge was a police function consisting 
of the duty of seeing that the tithings or securities for good behaviour 
created or legalized by Edgar's Ordinance of the Hundred were duly 
enrolled. The assize of bread and ale was a schedule of prices and 
qualities of those articles annually fixed under the system laid down in 
1266 (51 Hen. Ill, St. i). Both institutions have long since dis- 
appeared ; and the leet is of little, if any, practical importance at the 
present day. Consequently, it is unnecessary to do more than to refer 
to the decisions which have held, in comparatively modern times, {a) 
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that an amercement at a leet for a private injury done to the lord is 
ill^al, in spite of custom {IVeod v. Loveatt (1796), 6 Term Rep. 
511), and (b) that a custom to compel residents within the franchise to 

sworn at one court and to make their presentment at the next, is 
likewise bad {Davidson v. Moscrop (i 8oi), 2 East, 56). 

1138 . A manor is a seignory or lorcJship, held 

along with demesne lands, over estates of freehold 
tenure, to which is incident a right to hold a court or 
courts for the tenants of such estates, if any {post^ 
§ The soil of the waste of the manor (if 

any) is deemed, in the absence of proof to the con- 
trary, to be vested in the lord of the manor, subject 
to the rights of the tenants of the manor and the 
members of the public.*®' 

(a) Co. Litt. 57 b, 58 a. 

(b) Doe L Dunraven {Earl) v. Williams (1836), 7 C. & P. at p.332, fer 

Coleridge, J. 

Gary v. Redman (1875), i Q-B,D. l6x. 

(c) L.P.A., 1925, s. 193: See also Access to Mountains Act, 1939. 

Notwithstanding the abolition of copyhold tenure, it is clear that 
the “ manor ” is still a recognized legal institution (see L.P.A., 1925, 
ss. 62 (3), 201 (i), 205 (i) (ix). 

1139 . In addition to such purely honorary services 
of the tenant (e.g. Grand and Petty Seijeanty) as 
survive,* the lord of a manor has, as such, the follow- 
ing rights, viz. : — 

(i) the right, as against the freehold tenants of 
the manor and strangers lawfully claiming 
rights of pasture thereon, to endose or 
approve for his own benefit any portion of the 
waste lands of the manor ; provided that he 
leaves sufficient pasture to satisfy such lawful 
daims.***' But such right of enclosure or 
approvement cannot be exercised without the 
consent of the Minister of Agriculture and 
Fisheries ;*®' and it is now subject to the pro- 
visions of the Law of Property Act, 1925, re- 
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garding access of the public to such waste 
lands for air and exercise.“i> No erection of a 
windmill, sheepcote, dairy, or enlarging of a 
court necessary, or curtilage, will be deemed 
to prejudice a right of common of pasture 

(a) L.P.A., 1922,8. 136. 

(b) Statute of Merton (20 Hen. Ill (i235))» +• 

Statute of Westminster II (13 Edw. I (1285)), c. +0. 

(c) Law of Commons Amendment Act, 1893, s. 2. 

(d) L.P.A., 1925, ss. 193, 194. See also Access to Mountains Act, 1939. 

(e) Statute of Westminster II, uifi supra. 

By various statutes of the eighteenth and nineteenth centuries, of 
which the most important was the Inclosure Act, 1 845, provision was 
made for obtaining Parliamentary sanction to the enclosure and allot- 
ment in severalty of manorial wastes 5 but later legislation (e.g. the 
Law of Commons Amendment Act, 1 893, s. 2, and the Commons 
Act, 1899, s. 22), whilst not formally repealing this provision, has 
rendered it virtually obsolete. 

(ii) the right to appoint and depute a game- 
keeper for the manor, or any division or 
district thereof, and to authorize him to kill 
game therein ; 

Game Act, 1831, s. 14- 

This right is not affected by the Game Licences Act, i860, 
ss, 6-8. 

(iii) the right to erect a dovecot on his land 
within the manor. 

Bowision V. Harjy (i 597), Cro. Eliz. at p. 548. 

The owner of a ** reputed ” manor is presumed to have the same 
franchises as the lord of a legal manor [Soane v. Ireland (i8o8), 10 
East, 259). 


letmyance 
f"- manor” 


1140. A conveyance of a legal manor or reputed 
manor if made after i88i, will, in the absence of 
provision to the contrary, pass the demesne lands and 
the soil of the waste. 


L.P.A , 1925, s. 62 (3). s. 205 (i) (ix). Previously to 1882, there was 
a doubt whether a conveyance of a “ manor ” passed more than the 
franchise rights. 
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On a conveyance of a reputed manor prior to r88r nothing but the 
franchise passed without express words. 

Doe d, Clayton v. Williams (1843), 1 1 M. & W. 803. 


1141. If the lord of a manor conveys away any Separation 
part of his demesne lands in fee simple, such lands 

cease to be parcel of the manor and, if they become 
re-united in such lord by re-purchase, they do not 
again become parcel of the manor.‘*>> 

(a) Finch's Case (1606), 6 Co. Rep. 63 a. 

Chetwode v. Crew (1746), Willes, 614. 

(b) Delacherois v. Delacherois (1864), ii H.L.Cas. 62, 

1142. •A court baron is a franchise which entitles Com barm 
the lord of a manor in whom it is vested to hold a court 

for his tenants ; provided that there are at least two 
freehold tenants of the manor. Such franchise is 
presumed to be appendant to eveiy manor. 

Jentleman^s Case^ Crosby v. Jentleman (1583), 6 Co. Rep. 1 1 a. 

Rumsey v. Walton (1760), cited in 4 Term Rep. at p. 446. 

Bradshaw v. Lawson (1791), 4 Term Rep. 443. 

As in the hundred court, so in the court baron, “ the free suitors 
are judges ” 5 but the steward is an integral part of the court, and 
therefore a judicial officer {Holroyd v. Breare (1819), 2 B. & Aid. 

473). The primary business of the court baron, until the abolition of 
copyholds, was to keep the records relating to the copyhold tenements 
of Ae manor, and to adjudicate upon disputes between tenants as to 
title. But the latter function was, despite Magna Carta (c. 34), 
practically abolished, so far as freehold tenants were concerned, before 
the end of the thirteenth century, by the -fictions employed in the 
process of the Writ of Right, and by the Writs of Entry. On the 
other hand, the court baron appears, at least in some cases, to have 
acquired by special grant or prescription a good deal of miscellaneous 
civil jurisdiction, e.g. holding pleas of debt, and granting, and even 
trying, replevins (flellawell v. Eastwood (1851), 6 Exch. 295). 

This jurisdiction has, however, also disappeared since the establish- 
ment of the modern County Courts ; and provision has been made for 
its formal extinction (County Courts Act, 1934, s. 187J. L^al 
theory long distinguished two manorial courts, viz. the court baron for 
the freeholders, and the court customary for the copyholders. But 
the court customary was not treated as a franchise 5 and it is, of course, 
now extinct (L.P.A,, 1922, s. 138). The court baron is, however, 
recognized as capable of existing (L.P.A., 1925, s. 62 (3)). 
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1143. The right to the goods of outlaws is a 
franchise which entitles the person in whcan it is 
vested to the corporeal chattels movable (but not to 
the leaseholds or things in action) of persons coming 
within the scope of the franchise who are outlawed on 
criminal process. 

jR?. V. Sutton (1670), I Wms. Saifnd. 273. 

R, V. Capper^ Re Bowler (1817), 5 Price 217. 

Before 1870, the franchise frequently included the forfeitures of 
felons ; but the Forfeiture Act, 1870, s, i, abolished forfeiture for 
conviction of treason and felony, and the Civil Procedure Acts Repeal 
Act, 1879, s. 3, abolished outlawry on civil process. Outlawry on 
criminal process is, however, still, in theory, possible. 

1144. A fair or market is a franchise entitling the 
person in whom it is vested, to the sole and exclusive 
right to hold, within the local limits of the franchise, 
at the place named in the grant, or, if no place is 
named, at any convenient place,<»> a fair or market, 
or both (as the case may be), and to demand such tolls 
for the use thereof as may be permitted by the grant, 
from the persons resorting to such fair or market.<^> 
A grant of a fair or market implies a grant of a right, 
now practically obsolete, to hold a court of pie- 
powders.* 

(a) Dixon v. Robinson (1686), 3 Mod, Rep. 107. 

Curwenv. S alkeld 3 East, 538. 

(b) Outrageous toll is a cause of forfeiture by the Statute of Westminster 

the First (3 Edw. I (1273), c. 31). 

(c) 17 Edw. IV (1477), c. 2 ; made perpetual by i Ric. Ill (1483), 

c. 6. 

4 Inst. 272, where the jurisdiction of the court is described. 

Hozoelv, Johns (1600), Cro. Eliz. 773. 

Goodson v, Duffield (1612), Moore K.B. 830. 

There seems to be no legal distinction between a market and a 
fair ; though, doubtless, in popular idea, the latter suggests something 
in the nature of a holiday, and it has been judicially held, though by an 
evenly divided Court, that a feir can exist without buying and selling 
{Collins V. Cooper (1893), 17 Cox, C.C. 647). See, however, the 
dictum of Coke (2 Inst. 406}, and Newcastle {Duke) v. Worksop U.C,, 
[1902] 2 Ch. at p. 155. A court of pie-powders ” {pieds poudres) 
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was a court for the speedy settlement of disputes arising among the 
persons frequenting the market, who usually came from a distance. 

1145. The lord of a market may, in the absence Siteof 
of special circumstances, move the site of the market 
place from one spot to another within the local limits 

of the franchise ;<»> provided that the new site is 
equally convenient to the persons resorting to the 
market.**** 

(a) Cumen v Salke/J 3 East, 538. 

R, V. Coturill (1817), I k & Aid. 67. 

(b) R. V. Btarke^ (1837), 7 Ad. k El. 95. 

The precise site of the market place may he prescribed in the 
charter by metes and bounds ; and then, of course, no variation is 
possible. But such a restriaion will not be presumed in a prescriptive 
market (Gingell, Son and Foskett^ Ltd, v. Stepney Borough Council^ 

[1908] I K.B. 1 15). 

1146. The grant of a market does not of itself Ntmonepels 
entitle the grantee to prohibit the sale of tollable 
articles in - private shops within the limits of the 
franchise during market hours ;*»* but such a right 

may be acquired by prescription.**** 

(a) Macclesfield Corpn. v. Chapman (1843), 12 M. & W. 18. 

(b) Mosley v. Walker (1827), 7 B. & C. 40. 

Macclesfield Corpn. v. Pedley (1833), 4 B. & Ad. 397. 

Penryn Corpn. v. Best (1878), 3 Ex. D. 292. 

A sale in a shop may be justified, if the owner of the market neglects 
to provide for sufficient accommodation. 

1147. A grant of a market does not of itself ToJ/t 
entitle the grantee to levy tolls for the use of the 
market ;*»* but such a right may be derived from 
indirect expressions in the grant or from prescriptive 
usage.**** 

(a) Heddy v. Wheelhme (1597), Cro. Eliz. 558. 

Ep'mmt (Earl) v. Saul (1857), 6 Ad. & El. 924. 

Nemcastle (Duke) v. Worhop Ci.C., [1902] 2 CL 145. 

(b) Egrmout (Earl) v. Saul, ubi supra. 

Lazorencey. Hitch (i868), L.R. 3 521. 

The precise amount of the toUs need not be fixed by the charter. 

A grant of “ reasonable ” toil is good (Latarence v. Hitch, uM supra). 
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Tolls must be carefully distinguished from stallage and pickage. 
Tolls are in the nature of dues for the use of the market j stallage and 
pickage are in the nature of rents for the occupation of specific plots of 
ground, and can, therefore, only be claimed by the owner of the soil 
(jR. V. Burdett (1697), i Ld. Raym, 148). There was at one time a 
theory that all tenants in ancient demesne (i.e. tenants of manors in 
the hands of the King in the time ofEdward the Confessor) had certain 
privileges ofexemption from tolls in all or some markets (2 Inst. 229 j 
Case of the Town of Leicester (i 586), 2 Leon. 190}. But it is doubtful 
if such a privilege could now be enforced. 

1148. Any act which amounts to a daim to con- 
duct the process of selling, in rivalry with or to the 
prejudice of the market, within the local limits of a 
market franchise, or to take benefit of the market 
without paying the proper dues, whether done within 
the market place or not, is a disturbance of the 
market. 

* 

Tewkesbury Corporation v. Brickneil (1809), 2 Taunt. 120. 

Bridglandr. Shapter (1839), 5 M. & W. 375. 

Brecon Corpn. v. Edwards (1862), i H. & C. 5 1. 

Goldsmid v. G.£. Railway Co. (1883), 25 Ch. D.' at p. 548, per 
Lindley, LJ. 

Wilcox V. SteeX [1904] i Ch. 212. 

Needless to say, acts aiming more directly at destruction of the 
franchise, such as claiming to have a rival franchise, or creating an 
affray or riot with the object of preventing resort to the market, 
would equally amount to a disturbance. Many of the' more important 
markets are at the present day in the hands of municipal bodies and are 
governed by the provisions of the Markets and Fairs Clauses Act, 
1 847, and itsamendments, which {inter alia) impose summary penalties 
for certain disturbances of their privileges. Quaere : Where the 
market in question is an entirely new market, created under the Act, 
are these new penalties in addition to, or substitution for, the common 
law action? {Stevens v. Ckown, Stevens v. Clark, [1901] i Ch. 
894). 

1149. A person who, being willing to pay the 
ordinary tolls and to observe the rules of the market, 
has been unreasonably excluded from the market, 
may carry oh his business elsewhere within the limits 
of the franchise. 

London Corpn. v. Lyons, Son ^ Co. {Fruit Brokers), Ltd., [1936] Ch. 78. 
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1150. A ferry is the exclusive right of transport- Ftrry 
ing, for hire or reward, passengers or goods, or both 

(as the case may be), within a certain area, across a 
river or arm of the sea, by means of a boat or other 
movable structure.‘a> Such ferry may be either from 
vill to vill, or from highway to highway 

(a) Tripp v. Frank {1792), 4 Term Rep. 666 (arm .of the sea). 

Huzzey v. Field (1835), 2 Cr.M. Sc R. at p. 442, per Lord Abinger, 

C.B. (arm of the sea). 

Newton v. Cubitt (i 862), 1 2 C.B.N.S. at p. 58,^^^ Wilies, J, (river). 

(b) Cowes U,C, V. Southampton^ Isle of Wight and South of England 

Royal Mail Steam Packet Co.^ [1905] 2 K.B. 287 (arm of the sea). 

• 

1151. No act is a disturbance of a ferry, unless Disturbame 
in substance it merely provides an alternative route 
between the termini of the ferry.<»> The building 

of a bridge is not a disturbance of a ferry ; even 
though it clearly diverts traffic from the ferry."» 

(a) Tripp v. Frank, ubi supra, 

Huzzey v. Field, ubi supra, 

Newton v. Cubitt, ubi supra (confd. on. appeal, 1 3 C.B.N.S. 864). 

Hopkins V. G,N Rly, Co. (1877), 2 Q-B.D. 224. 

Cowes U.C. V. Southampton, etc., ubi supra. 

These cases go to show that the owner of a ferry cannot claina to 
compel the public to use his ferry when a more convenient route is 
open to them. 

(b) Hopkins v. GNf. Rly. Co., ubi supra. 

Dibden v. Skirrow, [1908] i Ch. 41, 

Overruling dictum cf Blackburn, J., in R. v. Cambrian Rly. Co. 

(1871), L.R. 6 Q.B. at p. 430. In both the cases above quoted, the 
building of the bridge provided for traffic which could not have made 
use of the ferry. Quaere : Was this an essential point in the defence ? 

1152. The owner of a ferry is not allowed to Bridge 
substitute a bridge for a ferry. But such an act is a 
public nuisance ; and a person bringing an action 

in respect of it must prove special damage {ante^ 

% 820 (ii)). 

Paine v. Partrick (i6go). Garth. 19 1. 

1153. A toll thorough is a right to demand a Tolls 
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sum certain in respect of each passenger or chattel 
passing along a public highway (including a bridge 
and a navigable river) between certain points.'*’ 
A “ toll traverse ” is a right to demand a sum certain 
in respect of each passenger or chattel passing across 
the plaintiff’s land.'”’ Subject to § 1 131 , n., a right of 
toll may be acquired by royal grant or prescription. 

(a) Smith v. Shepherd (1599), Cro. Eliz. 710, overruling the dictum of 

Thorp, J., in Y.B. (1348), 22 Ass. pi. 58, and also ruling that, 
notwithstanding c. 15 of the Statute of Marlbridge (1267), a 
distress for the toll might be levied in the highway itself. 

Steinson v. Eeath (1693), 3 Lev. 400. 

J^ttkinstonev. Ehden (1698), Garth. 357. 

(b) Anon, {temp. 1327-77), Keil. ijr. 

Anon. (1489), Y.B. 5 Hen. VII, Mich. pi. 22, per Fairfax, J. 

James V, Johnson (1677), ^ Mod. Rep. 231. 

Pelham {Lord) v. Pickersgill i Term Rep. 660. 

A few other rights of a similar character are recognized by 
English law, e.g. for compulsory user of a mill, for whid^ an appropri- 
ate writ {Secta ad Molendinum) existed in the Register {Hix v. 
Gardiner (1614), 2 Bulst. 195), and for compulsory user of a com- 
mon bakehouse {Farmour v. Brook (1590), reported under last case). 
A “ turn toll ” was mentioned, but not defined, in W ebVs Case (1608), 
8 Co. Rep. at 46 b. It is said to be a toll taken in respect of each 
beast that goes to market and returns unsold across the claimant’s 
land. If this view is correct, it would be merely a species of toll 
traverse. 

Treasure 1154. The franchise of treasure trovc is the right 

trove to any articles of gold or silver (including money), 
which have been concealed in land within the limits 
of the franchise, when the owner of such articles 
cannot be discovered. 

3 Inst. 132. 

A.~G. V. British Museum Trustees^ [i9<^3] 2 Ch. 598. 

Waif 1155. The franchise of waif is the right to 

stolen goods abandoned by the thief escaping on a 
charge of felony within the limits of the franchise.'*’ 
If the owner of the goods assists promptly in bringing 
the accused to justice, he can recover his goods from 
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the lord of the franchise, and damages for any injury 
thereto by such lord.<*» 

(a) Davies^ Case (r 598), Cro. Eliz. 61 1. 

Foxley's Case (1601), 5 Co. Rep. 109 a. 

(b) Rooke and Dennfs Case (i 586), 2 Leon. 192. 

Waif does not give a claim to the goods of the felon himself, 
though there may be a separate claim to such goods, or at any rate 
there might have been, before the passing of the Forfeiture Act, 1 870 
{Foxlefs Case, ubi supra). It seems to have. been assumed (Y.B, 

(1473}, 13 Edw. IV, Pasch. pi. 55 J 2 . v. Hanger (1614), 3 Bulst. 
at p, 10, per Haughton, J.) that the Carta Mercatoria of 1303 
(printed in Hall, History of the Customs Revenue, part i, p. 202) 
exempted the goods of alien merchants from being claimed as waifs). 

1156. The franchise of stray is the right to Stra^ 
seize any tame beast found wandering unlawfully 
without apparent owner within the local limits of the 
franchise.<«^> The owner of such beast has a right 
to reclaim it upon tender of reasonable expenses at 
any time within a year and a day of the proclamation 
of seizure but, failing such claim, it then becomes 
the property of the lord of the franchise.^®’ 

(a) Bl. Comm. I, 297, 

Dogs and cats, which were not at common law considered valuable, 
or wild animals cannot be claimed as strays (Bl. Comm., ubi supra, at p. 

298) 5 and no fowl can be a stray except a swan, Co. Litt, 114 b, 

{Case of Swans (1592), 7 Co. Rep, 15 b). 

(b) Taylor and James^ Case (1607), Godb. 1 50. 

(c) Constable *5 Case (1601), 5 Co. Rep. at p. 108 b. 

Anon, (undated), 12 Co. Rep. loi. 

Before this time the lord of the franchise acquires no property ; 
and so, if the beast escapes and falls into the hands of the lord of another 
franchise, the lord of the first franchise has no remedy (Harvie v. 

Blacklole (i6io), i Brownl. 236), But if his possession is interfered 
with, he can sue in Trespass {Dalton v. Barnard (1618), Cro. Jac. 

5* si- 
ns?. The lord of a franchise who has seized a Sights of 
beast as stray may not, imtil he becomes the owner, 
work or injure it but {semble) he may milk a 
stray cow without being accountable for the value of 
the milk.‘'>> 
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inland lake, however large, not being an arm of the 
sea, nor in rxmning water forming a non-tidal river ; 
nor could the Crown, by virtue of the prerogative, 
at any time have granted a free fishery therein. 

Bristow V. Cormican (1878), 3 App. Cas. 641 (overruling the doubt 

expressed in Marshall v. Vlleswater Co.y ubi supra^ at p. 742). 

Johnston v. Neills [1911] A.C 552. 

1161. If a tidal river totally changes its course, 
whether by slow degrees or suddenly, no right of 
free fishery which may have existed in respect of the 
deserted bed is transferred to the new channel. 

Carlisle Corpn, v. Graham (i8‘69), L.R. 4 Exch. 361. 

1162. The franchise of royal fish is the right to 
such sturgeons, grampuses, whales, porpoises, dol- 
phins, riggs, and graspes, and generally whatsoever 
other fish have in themselves great and immense size 
or fat, as may be cast up or driven ashore within the 
limits of the franchise. 

Constable^ Case (1601), 5 Co. Rep. 106 a. 

. Cinque Ports {LorJ Warden) v. R, (1831); 2 Hag. Adm. 438, 

1163. A free warren is the right to harbour and 
take hares, rabbits, pheasants, partridges, and other 
similar beasts and birds, in .their wild state, for pur- 
poses of sport, within the limits of the franchise, and 
to appoint a warrener to protect such game.<“> Such 
franchise may be claimed over the .land of the daunant, 
or, by prescription, over the land of another person.‘*» 
Free warren is not an essential feature of a manor.<®> 

(a) Co. Litt. 233 a. 

Wadhurst v. Damme (1604), Cro. Jac. 45. 

Ricey. Wiseman (1615), 3 Bulst. 82, Dodd bridge, J. 

Beauchamp {Earl) v. Winn (1873), L.R. 6 H.L.C. at p. 239, per 
Lord Chelmsford, C. 

(b) Anon, (1537), i Dyer, 30 b. 

A.-G. V. Parsons (1832), 2 Cr. & J. at p. 302, Lord Lyndhurst, 
C.B. 

(c) Bowlston V. Rard;^ (i597)* Cro. EHz. 547. 

Morris v. Dimes (1834), i Ad. & El. 654. 
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And, therefore, a ri^t of free warren will not pass by a convey- 
ance of a manor, even “ with the appurtenances ” ; unless it is strictly 
appurtenant to the manor {Bowlston v. Hardy, uU supra). (But see 
nowL.P.A., 1925,8. 62 (3}, which is retrospective to 1881.) 

1164. By the grant (or devise) of a “ free warren ” Comtyance 
(with or without descriptiori of the game therein), the of free 
ownership of the soil does not, in the absence of expres- 

sion to the contrary, pass to the grantee (or devisee). 

Beauchamp {Earl) v. WinUy ubi supra (overruling on this point the dicta 
in Bice v. Wisemaity ubi supra). 

1165. Semhle : the lord of a franchise of warren Property in 
has a qualified property in the beasts and fowls 
within the warrai ; and can bring the action of 
Trover against any one who starts any of such beasts 

or fowls in the warren, and converts them to his own 
use within or without the warren. 

Bl. Comm. II, 419. 

Button V. Moody (1697), i Ld. Raym. 250, per Holt, CJ. (referred to 
with approval in Blades v. Higgs (1865), ^ ^ H.L.Cas. at p. 633). 

Note 

In addition to the franchises dealt with above, there are a few 
insttoces, e.g. forest, chase, and park, which have a theoretical 
existence ; but, apart from the rights of the Crown (which do not form 
part of the subject matter of this work), are of little, if any, practical 
importance. It has not, therefore, been deemed necessary to* set 
them out in detail. For particulars, the enquirer may be referred to 
Manwood’s classical Treatise of the Lowes of the Forest, first published 
in 1598, and to Mr G. J. Turner’s admirable Select Pleas of the Forest 
(Selden Society’s Publications, Vol. XIII). 

1166. The Crown at the time of granting a fran- Immunities 
chise, and the lord of a franchise at any time, may 
exempt from the operation of the franchise any 
person or class of persons. Such an immunity may 

be proved by express grant or long usage. 

R. V. Hanger (1614), 3 Bulst. i. 

Cocksedge v. Fanshaw (1779)9 I Doug- (K.B.) 119; affirmed sub nom. 

Fanskaw v. Cocksedge (1783), 3 Bro. Pari. Cas. 703. 
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Lockwood V. Wood (1841), 6 31. 

Goodman v. Ealtash Corpn. (1882), 7 App. Cas. at p. 642, per Lord 
Selborne, C. 

The alleged immunity of the tenants in ancient demesne from 
market tolls throughout England would, if enforced, be a conspicuous 
example of an immunity. 


Easements 

1167. An easement is a right, of a definite and 
limited character,'*^ annexed to the enjoyment of 
a corporeal or incorporeal hereditament (“ domi- 
nant tenement by reason whereof the occupier 
of another corporeal hereditament (“ servient tene- 
ment ”) is bound to permit the person in whom the 
right is for the time being vested, to do something 
on, in, or over the servient tenement, other than 
taking corporeal substance,* or whereby the owner 
or occupier of the servient tenenient is bound to 
abstain from exercising one or more of the ordinary 
rights of ownership or occupation, or, in rare cases, 
to do something, for the benefit of the occupier of 
the dominant tenement.***’ Easements recognized by 
English law are rights of way and water, rights of 
light and air, rights of support, rights of affixing 
chattels to land or buildings, rights of projection 
over an . adjoining tenement, and. rights to the main- 
tenance of fences, but the list of easemaits is not dosed. 

(a) Hewlins v. Shippam (1826), 5 B, & C. at p, 229, per Bayly, J., 

quoting with approval Termes de la Ley. 

(b) Rangeley v. Midland RIy, Co. (1868), 3 Ch. App. at p. 310 (and see 

ante, §1031). 

Haniury v. Jenkins, [1901] 2 Ch. 401. (Could an easement be 
appurtenant to another easement ? See A.-G. v. Copeland, [1901] 
2 K.B. at p. 106). See Gale on Easements, i ith Ed., pp. 17-X8, 
an easement may be appurtenant to an incorporeal hereditament, 
provided it is not incongruous, {Hanhury v. Jenkins, supra, per 
Buckley, J., at pp. 422-3), where he considered an incorporeal 
right of way might be appurtenant to an incorporeal right of 
fishing. The contrary is expressed by Lord Alverstone in 
A.-G, v. Copeland, supra, at p. roi, and Co. Litt. 121 b. Butler’s 
edition agrees with this. It seems more in accordance with 
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principle that a profit ^ prendre includes the whole right, the right 
to fish and the right of way form one incorporeal hereditament. 

(c) For this purpose, water in a natural stream or pond or spring is not 

deemed to be a corporeal substance {Jtace v. Ward (i 8 5 5), 4 E. dc 
B. 702). 

(d) Fomfret v. Ricroft (1669), i Wms. Saund. at p. 322, Twysden, J. 

Stary. Rookeshy (1710), i Salk. 335, Ex. Ch. 

It has been stated that an easement is not strictly an incorporeal 
hereditament, for it does not descend apart from the ownership of 
the dominant land to which it is annexed. It does not involve 
such an interest in land that its owner may maintain an action of 
trespass to the servient land, nor can estates be created in it apart 
from the dominant tenement. {Halsbury^ Lazos of England^ 2nd Ed., 
Vol. XI, p. 269). 

True easements, and, to a certain extent, even profits d prendre, 
must be carefully distinguished, not only from customary rights 
impost. Title VII), but also from simple licences and so-called natural 
rights of property Licences are, properly speaking, mere per- 
missions given by the occupier of land, without passing any interest in 
the property to which they relate, and merely prevent the acts for 
which permission is given from being wrongful. They are in general 
merely personal arrangements between the parties, the benefit cannot 
be assigned, nor will 5 ie burden pass with the land. A bare licence, 
that is, one granted otherwise than for valuable consideration, is 
revocable by the licensor without rendering him liable in damages, 
even if granted by deed (Wood v. Leadbitter (i 845), 1 3 M. & W. 838). 
A licence coupled with an interest in land or chattels thereon, is 
irrevocable and assignable. The real difficulty is whether interest 
covers a contractual interest (Hurst v. Picture Theatres, Ltd., [1915^ 
I K.B. i) so as to make a licence for consideration irrevocable. On 
this difficult topic see Winfield^ Text-book of the Lazju of Tort^ ^rd 
Ed.i pp. 317-21. The cases are difficult to reconcile, but it is clear 
that no period of notice need be given to revoke a revocable licence, 
but the licensee must be given a reasonable time in which to leave the 
premises (JUinister of Hea/th'V. Bellotti, [1944] K.B. 298). A licence 
for consideration may be irrevocable (Millenium Productions, Ltd. v. 
Winter Garden Theatre (London), Ltd., [1946] I All E.R. 678). So- 
called natural rights of property, e.g. the right of a riparian proprietor 
to use water naturally flowing past or over his land, the right to dig in 
one’s own soil, etc., are merely examples of the larger rights of owner- 
ship or occupation ; and, though they bear some superficial resem- 
blance to true easements, they are readily distinguishable from them. 
Thus, in the case of so-called ** natural rights ” (i) the existence of 
the right is presumed, and the onus lies on the person who denies it 
(Portsmouth Borough Waterworks Co. v. London, Brighton South 
Coast Ply. Co. (1909), 26 T.L.R. at p. 175, per Parker, J.), and 
(2) it is not extinguished by unity of possession or abandonment 
H 
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{Sury V. Pigott (1626), Poph, 166 ; Wood v. Waud{i%/^<)), 3 £xch. 
748}, though, of course, a recognized easement may be acquired by 
prescription which renders exercise of the natural right impossible. 
It is also important to remember, that an easement exists for the 
benefit of the dominant tenement ; and that, therefore, the exercise of 
it cannot, by any length of user, give rise to a counter-easement for the 
benefit of the owner of adjoining knd who has, in feet, profited by it 
{Arkwright v, Gell (1839), 5 M. & W. 203 j Wood v; Waud, ubi 
supra ; Mason v. Shrewsbury and Hereford RaUway Co. (1871), L.R. 
6Q.B. 578). 


1168. A right of way is a right of passing on, 
through, or over a servient tenement, from a 
given point to a given point,<*>> for a definite purpose 
or for all purposes.*®* Such a right of passage 
may be exercisable by means of vehicles (“ cart ”, 
“ carriage ”, or “ wagon way ”), horses or other 
animals (“ bridle ”, “ horse ”, “ pack ”, or drift 
way ”), or on foot only (“ foot way 

(a) An underground right of way is familiar in practice, in connection 

with mining leases, and may be lateral or vertical. It is' usually 
called a “way-leave” {Band v. Kingseote (1840), 9 LJ. (Ex.) 
279), A claim to right of aerial private way has not yet, it is 
believed, come before the Courts. But there seems no reason to 
doubt that such a right would be possible. 

(b) This, at any rate, was the old doctrine {Alban v. Brounsail (1609), 

Yelv. 163; Rouses, Bardin i Hy. Bl. 3 5 1 , Wilson, 

J.). But it seems to have been held in recent years that if the 
termini are ascertained, it is immaterial that the track is undefined ; 
though the right to define it, in the absence of prescription, 
probably belongs to the grantor {Deacon v. 8 ,E.Rly.Co, (1889), 
61 L.T. 377). This modern doctrine has, however, been 
questioned in a recent case by Vaughan Williams, LJ. (see 
Metropolitan Rly, Co. v. Great Western Rly. Co. (1901), 84 L.T. 
at p. 340). A terminus of a right of way need not be a public 
{Williams-Ellis v. Cobby [1935] i K.B. 310 (though it 
usually is so)). 

(c) United Land Co. v. Great Eastern Rly. Co. (1875), Ch. 

App. at p. 590, per Mellish, L.J. 

Bketchley v. Berger (1893), 69 L.T. 754. 

(d) Co. Litt. 56 a. 

To the rights of way enumerated in the text may perhaps be 
added that of a “ smoke way i.e. the right to pass smoke through 
one’s neighbour’s chimneys (Jones v. Pritchard, [1908] i Ch. 630), 
It is a disturbance of an ordinary right of way to lock a gate through 
which the owner of the right of way must pass to exercise it ; even 
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though the person locking it offers to supply a key to the owner of the 
right of way [Guesfs Estates, Ltd. v. Milner* s Safes, Ltd. (191 1), 28 
T.L.R. 59). But the erection of a gate across a right of way is not 
necessarily a legal disturbance {Pettey v. Parsons, [1914] 2 Ch. 653). 

To be actionable there must be a substantial obstruction. 

1169. A cart or waggon or carriage way entitles Can way 
the person in whom it is vested to the passage of all 
vehicles drawn by horses or other animals or propelled 

by automatic force but not to the passage of 
unharnessed animals,<*» nor of foot passengers/ 

(a) Even here, however, the exercise of the right may be restricted, 

expressly or by implication, to specific purposes ; it depends on 
the circumstances of each case. {Cowling v. Higginson (1838), 

4 M. & W. 24s). 

(b) Ballard V. Dyson (1808), i Taunt. 279. 

(c) Higham v. Rabett (1839), 5 Bing. (N.C.) 622. 

It seems now clear that a right of carriage way (unqualified) 
includes the right of passage of automatic vehicles {J.-G. v. Hodgson, 

[1922] 2 Ch. 429). {Lock V. Jhercesfer, Ltd., [1939] Ch. 861.} But 
it does not authorize the laying of rails {Re Bidder and North Stafford-- 
shire Rly. Co. (1878), 4 Q.B.D;4I2). 

1170. Neither a bridleway, nor a driftway, nor Bridle-, 
a footway, entitles the person in whom it is vested 

to use hand-carts for conveying articles along the way. 

Brunion v. Hall (1841), i Q.B. 792. 

For the meanings of these wa)^, see ante^ % 1 168. 

1171. In the case of a claim of way under an Extent of 
express grant, it is a question of construction for the 
Court,‘a) guided, in the absence of any dear indication 

of the intention of the parties, by the maxim that a 
grant must be construed most strongly against the 
grantor, and in a claim by prescription or other 
implied grant, a question of fact for the jury, in each 
case,'^> whether the right of user of the way is limited 
by the needs of the occupants of the dominant tene- 
ment at the date of the inception or presumed in- 
ception of the right, or whether such right is sufE- 
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ciently extensive to cover subsequent requirements. 
But a complete change in the character or size of the 
dominant tenement destroys, or at least suspends, 
the exercise of the right of way.^o 

(a) Band v.'Kingscote (184.0), 9 LJ. (Ex.) 279. 

Jllas V. Gomme (1840), ii Ad. k El. 759. 

Henningv. Burnet (1852), 8 Exch. 187. 

fVilliams v. James (1867), L.R. 2 C.P. at p. 581, per Willes, J. 

G.W. R/y. Co. V. Talbot, [1902] 2 Ch. 759. 

Grand Hotel, Eastbourne, Ltd. v. White (1913), 84 L.J. (Ch.) 938 
(H.L.). 

The test is what may feirly be taken to have been contemplated 
at the time of the grant (t?.^. Rly. Co. v. Talbot, uhisupra,a.t'p. 767). 

(b) Williams v. James (1867), L.R. 2 C.P. 377. 

(c) Allan V. Gomme, itbi supra. 

Wimbledon and Putney Commons Conservators v. Dixon (187O. 
I Ch. D. 362. 

London Corpn. v. Riggs (t88o), 13 Ch. D. 798 (“ way of necessity ”). 

Harris v. Flower (1904), 74 L.J. (Ch.) 127. 

Milner's Safe Ci. Ltd. v. Great Northern and City Rly. Co., [1907] 
I Ch. 208. 

Unless, of course, the grant were general in its character, when 
the way could be used for all purposes {South Metropolitan Cemetery 
Co, V. Eden (1855), 16 C.B. 42). 

1172. The person claiming the right of way is 
entitled, but {semhle) not compellable, to repair the 
way. The occupier of the servient tenement is not 
(in the absence of agreement) compellable to repair 
the way ; and the’ person claiming the right of way 
cannot justify trespassing on adjacent land belonging 
to such occupier, on the ground that the way was out 
of repair. 

PomfretY. Ricroft (1669), i Wms. Saund. at p. 322, Twysden, J. 

Taylorn. Whitehead (1781), 2 Doug. (K.B.) 745. 

Jones V. Pritchard, [1908] i Ch. at p. 638, per Parker, J. 

But the owner of the servient tenement may be bound by express 
covenant or prescription to repair ; and then, if he does not, a trespass 
may be justified {Henn’s Case (i633)> W. Jo. 297)* as it is in cases 
of actual obstruction by the subservient owner {Selby v. Nettlefold 
(1873), 9 Ch. App. in). 

1173. Easements of water recognized by English 


Water 



LEGAL INTERESTS LESS THAN ESTATES 577 

law are (i) the right to draw water from a natural or 
artificial stream, spring or pond,<a> (ii) the right to 
the uninterrupted flow of water in an artificial stream 
past or over the claimant’s land,*^) (iii) the right to 
discharge water on to a servient tenement, <«> (iv) the 
right to divert or foul a natural stream or artificial 
watercourse,***’ (v) the right to have water flow in a 
defined channel or pipe on or through a servient tene- 
ment.*®’ 

(a) Mason v. Hill (1833), 5 B. & Ad. T. 

Manning v. Wasdaie (1856), 5 Ad. & El. 758. 

Race V. Ward (1855), 4 E. & B. 702. 

Watts V. Kelson (1871), 6 Ch. App. 166. 

Burrows v. Lang^ [1901] 2 Ch. 502. 

(b) Beaky v. Skazo (1805), 6 East, 208. 

Saunders v. Newman (r8i8), i B. & Aid. 258. 

Mason v. Hill, ubi supra (second claim). 

Nortkam v. Hurley (1853), i E. & B. 665. 

The right, subject to the similar rights of higher riparian pro- 
prietors, to have sufficient flow of a natural stream for ordinary 
domestic or agricultural purposes is, of course, not an easement, 
but a natural right of property of every riparian owner against whom 
a counter-easement has not been acquired [Mason v, Shrewsbury 
and Hereford RJy. Co. [i 871), L.R. 6 Q.B. at p-SSz, p^rBLACKBURN, 
J, ; McCartney v. Londonderry and Lough Swilly Rly. Co., [1904] 
A.C. at p. 2 o(>i per Lord Macnaghten). 

(c) Thomas v. Thomas (1835), 2 Cr.M. & R. 34. 

Harvey v. Walters (1873), L.R. 8 C.P. 1-62. 

Brown v. Dunstable Corps., [1899] 2 Ch. 378. 

(d) Wright V. Williams (1836), i M. & W. 77. 

Beeston v. Weate (1856), 5 E. & B. 986. 

Carlyon v. Lovering (1857), i 'H. & N. 784. 

It is probably as a right to divert that the anomalous right decided 
in Simpson v. Godmanchester Corpn., [1897] A.C. 696, to be an ease- 
ment, can best be justified (see per Lord Davey, at p. 707). 

(e) Watts V. Kelson (1871), 6 Ch. App. 166- This case shows, 
incidentally, that the owner of such a right is entitled to enter 
upon the servient tenement to repair the pipe. 

1174. A right of light is a right to the uninter- 
rupted access to the claimant’s windows or other 
apertures in a building, such as skylights, of a certain 
quantity, or reasonable quantity, of light across a 
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servient tenement.'®’ A right of air is a right to the 
uninterrupted access of air through a defined artificial 
channel from the servient to the dominant tenement.'’” 

(a) The well-known decision in Colls v. Home and Colonial Stores^ Ltd,^ 

[1904] A.C. 179, has laid it down that, when the claim to light is 
founded on prescription {semble^ under the Prescription Act, 
1832), notliing can be alleged as an interference wliich does not 
amount to a nuisance, i.e. nothing which leaves reasonably sufficient 
light for ordinary purposes; the standard being the same for 
industrial and residential areas (Horton^s Estate^ Ltd, v. Beattie^ 
Ltd,, [1927] I Ch. T per 'Kvsszii,,], Sed quaere : “A reasonable 
man would not expect precisely as much light in Mayfair as he 
would get in the country {Fishenden v. Higgs and Hill, Ltd, 
(1935), 153 L.T. at p. 140, Romer, LJ.) And it has since 
been expressly held, that even proof of special user for twenty 
years will not enable the claimant to get more {Ambler v. Gordon, 
[1905] I K.B. 407). But it is believed that no decision has 
ruled, that an exceptional quantity of light cannot be secured 
by express, or, even, presumably, by implied grant or prescription 
at common law. (See, however, the remarks of Mellish, LJ., 
in Kelk v, Pearson (1871), 6 Ch. App. at p. 813, highly approved 
of in Colls v- Home and Colonial Stores, Ltd,, and of Parker, J., 
in Browne v. Flower, [1911] i Ch. at p. 226, implication from 
principle of no derogation from grant.) As to what as a 
reasonable amount of light, see the remarks of the learned lords in 
the Colls case on the forty-five degrees rule There can be 
no right to light in respect of land uncovered by buildings, at 
any rate by prescription {Roberts v, Macord (1832), i Mood. & 
R. 230). 

(b) The claim of air was at one time usually brought in connection with 

the claim of light ; but no mention of air was made in the injunc- 
tion {Bryant v. Lefever (1879), 4 C.P.D. 172). It was, however, 
hinted in that case, as well as in Harris v. De Pinna (1886), 
33 Ch. D. at p. 250, and actually decided in Cable v. Bryant, 
[1908] I Ch. 259, that a right to the access of air through a 
particular aperture may be acquired as an easement, presumably 
to a building. 

1175. The fact that the owner of a dominant 
tenement pulls down or alters the building with a 
view to reconstruction,'®’ or changes the purposes, 
to which it is put, does not destroy his right to light.'*” 
But conduct from which it can be inferred that he has 
abandoned his right does.'®’ 

(a) Staigbi v. Bum (1869), 5 Ch. App. 163. 

Ecclesiastical Commrs, for England V, Kino (1880), 14 Ch. D. 213. 

Andrews V, Waite, [1907] 2 Ch. 500. 
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(b) Ecclesiastical Commrs. for England Kino, uii supra. 

(c) Swan V. Sinclair, [1925] A-C. 227. Ifion user for years and 

acquiescence in obstruction. 

Of course, the alteration in the building or user cannot in law 
increase or alter the burden on the servient tenement (Jnkerson v. 

Connelly^ [1907] i Ch. 678). But, in fact, it may be very difficult 
for the servient owner to obstruct enlarged or new windows without 
obstructing the old light. Where .an obstruction is an infringement 
of an easement of light for one set of windows, and another set of 
windows (for which no easement exists) is also obstructed by it, 
damages may be recovered in respect of both sets of windows. [Re 
London, Tilbury and Southend RJy. Co., and Gower^s Walk Schools 
Trustees (1889), 24 Q.B.D. And a plaintiff whose lights have been 
obstructed is entitled, in the assessment of damages, to have it taken 
into account that he is owner of adjoining land which would enable 
him to erect a larger or better building {Griffith v. Clay {Richard) & 

Sons, Ltd., [1912] I Ch. 291). {Willsv. May, [1923] i Ch. 317.} 

1176. The fact that, owing to the acts of other Jitemathr 
persons, the dominant tenement will, notwithstanding 
obstruction by the servient owner, receive as much 

light as before the obstruction, is no answer to a 
claim for obstruction ; at any rate if the new light is 
not legally secured to the dominant tenement. 

Dyers’ Co. v. King (1870), L.R. 9 Eq. 438. 

Colls V. Home and Colonial Stores, Ltd., [1904] A.C. itp. zii, per Lord 
Lindlet. 

Siejield Masonic Hall Co., Ltd. v. Sheffield Corpn., [1932] 2 Ch. 17. 

But, if the new light cannot be obstructed, its existence is im- 
portant in determining whether the claimant’s light is de facto re- 
duced beyond a reasonable limit {Dyers’ Co. v. King, ubi supra, at p. 

442, per James, V.C.). And {semhle) if the substituted light is pro- 
duced by the defendant’s acts, it is an answer to the claim (Davis v. 

Mearahle, [1913] 2 Ch. 421). 

1177. The occupant of a building cannot, by Enlargement 
increasing the size of his windows, increase his claim windews 
to light against his neighbours until he has acquired 

the increased light by prescription or grant. 

Smith V. Etfangelization Soc. {Incorporated) Tnisi, [1933] Ch. 515. 

Sources of light of which the dominant owner cannot be deprived, 
such as vertical light through a skylight, must be taken into considera- 
tion in considering whether an easement of light has been obstructed. 
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No rights of 1178. Neither a right of prospect, nor a right of 
prosfector privacy, is recogni 2 ed by English law as an ease- 
nient.fa> But if a prospect* is obstructed by an act 
which also amounts to a nuisance, special damages 
may be awarded for the obstruction of the prospect.^**’ 

(a) Browne v. Flower, [191 1] i Ch. at p. 225, per Parker, J, 

(b) Campbell v. Paddington Corpn., [1911] i K.B. 869. 

%pport 1179. Rights of support recognized as easements 

by English law are (i) right to the support of buildings 
by subjacent or adjacent land,<“> (ii) right to the 
support of buildings by subjacent or adjacent build- 
ings.'**’ 

(a) P aimer V, Fleshees (1663), i Sid. 167. 

Dalton V. Angus (1881), 6 App. Cas. 740. 

Union Lighterage Co, Y.London Graving Dock Co,, [1902] 2 Ch. 557. 

The right to support of land by subjacent or adjacent land is 
a natural right of property. Land here includes a mineral of a fluid 
nature, such as pitch, wet sand or running silt, but not water. 
{Trinidad Asphalt Co, v. Amhard, [1899] A.C. 594.) But a right to 
support of buildings is a true easement {Wilde v. Minsterley (1639), 

I Roll. Abr. 564). 

(b) Richards v. Rose (1853), 9 Exch. 218. 

Caledonian Rly, Co, v. JSprot (1856), 2 Macq. 449 (approved in 
Dalton V. Angus, ubi supra, at p. 793, per Lord Selborne, C.). 

In Solomon v. Vinineri Co, (1859), 5 H. & N. 585, it was said 
that no action will lie against the person who caused the fall by pulling 
down a house not next to the plaintifPs but separated from it by a 
third house. Sed quaere, 

ight to nst 1 18®* All easanent consisting of the right to place 
\otteh or fix chattels belonging to the owner of the dominant 
tenement upon the soil^^’ or buildings of a servient 
owner is recognized by English law. 

(a) Wood V. Hewett (1846), 8 Q.B. 913 (hatch and fender in river). 

Lancaster v. Eve (1859), 5 C.B.N.S. 717 (mooring post). 

Hoare v. Metr. B. of Works (1874), L.R. 9 Q.B. 296 (signpost). 

A.-G. of Southern Nigeria v. Holt {John) £? Co. {Liverpool), Ltd., 

[1915] A.C. 599 (to place stores and casks upon land reclaimed 
from the sea). 

(b) Hawkins v. Wallis (1763), 2 Wils. 173 (nailing trees to wall). 

Gray V. Bond (1821), 2 Brod & Bing. 667 (land nets). 
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Moody V. Steggles (1879), 12 Ch. D. 261 (signboard). 

Francis v. Heyward (1882), 22 Ch. D. at p. 182, per Bowen, L.J. 

(name on fascia). 

1181. A right of projection is a right to cause or Rigkof 
allow buildings or chattels to project or be suspended 

over the servient tenement, for the benefit of the 
owner of the dominant tenement.'®’ Such a right 
cannot be acquired by prescription in respect of pro- 
jecting trees.'**’ 

(a) Drewellv. TtfWifr (1832), 3 B. & Ad. 735 (to hang clothes). 

Suffieid V. Brown (1864), 33 LJ. Ch. 249 (bowsprits projecting 

over quay). 

Lemmon y, Webb^ [1894] 3 Ch. atp. ir,/^rLiNDLEY, L.J. (branches). 

(b) Lemmon v. Webb, ubi supra. 

And an action will lie against the owner of trees who allows them 
to overhang his neighbour’s land to the damage of the latter’s crops 
{Smith V. Giddy, [1904J 2 K.B. 448) or allows roots to spread under- 
ground and damage neighbour’s wall. {Butler v. Standard Telephones 
& Cables, Ltd.,li<)40] i K.B, 399). 

1182. - The owner of one tenement may be bound Duty of 
by grant or prescription to repair a fence or hedge 
between his land and a neighbouring tenement, for 

the benefit of the owners and occupiers of such neigh- 
bouring tenement. 

Siary, Rookesby (1710), r Salk. 335. 

Boyle V. Tamlyn (1827), 6 B. & C. 329. 

Lawrence y. Jenkins (1873), L.R. 8 Q.B. 274. 

Coakery, WUkocks, [1911] i K.B. 649. 

This is one of the rare cases in which the owner of the servient 
tenement can be called upon to do an act for the benefit of the domin- 
ant tenement. 


Profits a Prendre 

1183. A profit a prendre is a right to enter and Prefit i 
take some definite part of the profits of the soil from 
or oflP the land of another person.'®’ For this purpose, 

“ profits of the soil ” indude herbage and natural 
vesture or produce of the soil, stone, sand, gravel, 
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and other minerals, fish, turves or peat, wood, and 
game ; but not crops produced by human labour, or 
manufactured produce.<i»> 

(a) Manning V. Wasdale (1836), 5 Ad. k El. at p. 764, per Patteson, J. 

Webber V. Lee (1882), 9 315. 

Sutherland {Duke) v. Heathcote^ [1S92] i Ch. at p. 484, per 

Lindley, L.J. 

Fitzhardinge {LQrd)v* Purcell^ [1908] 2 Ch. at p. 16^^ per Parker, J. 

R. V. Surrey County Court Judge^ [19x0] 2 K.B. 410. 

(b) Smart v. Jones (1864), 15 C.B.N.S. 717 (where a right to dig and 

take away cinders was held not to be an interest in land). 

There seems to be no reason to doubt that a claim to gather 
oysters in alieno solo could be established as a profit d prendre ; even 
though the o)^ters were artificially cultivated {Goodman v. Saltash 
Corpn. (1882}, 7 App. Cas. atp. 637). 

1184. Rights to the vesture of the soil include 
rights of cutting and taking away heather and litter,<»> 
sticks, rushes,<‘=' thoms,<^> and grass.<«> By a grant 
of the " vesture ” itself, all such rights will pass to the 
grantee, as well as the crops growing on the land.<f> 

(a) De la Warr {Earl) v. Miles (1881), 17 Ch. D. 3’35. 

(b) Chilton V. London Corpn, (1878), 7 Ch. D. 735. 

Rivers {Lord) v. Adams (1878), 3 Ex. D. 361. 

(c) Beany. Bloom (1773), 2 Wm. Bl. 926. 

(d) Dowglassy. Kendal (1610), Cro. Jac. 256. 

(e) Crosby y. Wadsworth (1805), 6 East, 602. 

(f) Co. Litt. 4 b. 

At one time it seems to have been thought that a grant of 
“ vesture ” passed the property in the soil itself 5 but this view was 
overruled {Owning and Northmaston Tenants Case (1587), 4 Leon. 
43 ; Anon. (1588), Owen, 37). See, however, the dicta to the 
contrary in Oxford'' s {Bishop) Case (1621}, Palm. 1 74. There may 
also be a grant of** first vesture ’ Oxford'* s {Bishop) Case, ubi supra). 

1185. Rights of pasture are either (i) several 
pasture,^*’ or (ii) common of pasture.**^’ 

(a) Co. Litt. 4 a. 

(b) Ibid. 122 a. 

1186. Several pasture is the exclusive right to 
take the herbage of the servient tenement by the 
mouths of cattle or other beasts.<»> A grant of a 
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several pasture does not of itself operate as a grant of 
the soil/*” 

(a) Sparke^s Case (1621), Win, 6. 

Potters. North (1669), ^ Saund. 346. 

Johnson v. Barnes (1873), L.R. 8 C.P. 527 

Robinson v. Duieep Singh (i 878), 1 1 Ch. D, at p. 80 5, per Fry, J, 

The owner of a several pasture may bring Trespass against an 
interloper, i.e. no proof of actual damage is necessary {Robinson v, 

Duieep Singh, uhi supra at p. 813, per James, LJ.}. He may also 
bring Ejectment {Ward v. Petifer (1634}, Cro. Car. 362}. 

(b) Co. Litt. 4 a. 

The language of Lord Kenyon in Btsrt v. Mo&re (i 793}, 5 Term 
Rep. at p. 333, may seem to be somewhat inconsistent with this 
doctrine. But the facts in that case were peculiar ; and Coke’s 
assertion is not seriously questioned. 

1187. Common of pasture is the right to take, in Cmmmaf 
common with the owner of the servient tenement, future 
and with or without other persons, the herbage of 
the servient tenement by the mouths of cattle or 
other beasts.<»> Such a right may be for a limited 
(“ stinted common ”) or unlimited number of beasts 
(“ common sans nombre ”),***> or for a particular class 
or classes of beasts/®’ But common of pasture append- 
ant or appurtenant cannot be sans nombreS^'* 

(a) Co. Litt. 122 a. 

(b) Richards y. Squibb (1698), i Ld. Raym. 726. 

Brook V. Willet (1793), 2 Hy. BI. 224. 

(c) Jtmes V. Richard (1837), 6 Ad. & El. 530. 

(d) Bennett y. Reeve (1740), Willes, 227. 

Benson v. Chester (1799), 8 Term Rep. 396. 

BayBsv. Tyssen-Amhurst (i 877), 6 Ch. D. at p. 507, Jessel, M.R. 

The cases in which contmon sans nombre has been allowed in 
respect of appendant or appurtenant rights, are to be explained by 
assuming that, in such cases, common sans nombre merely means 
common for all commonable beasts levant and couchemt (i.e. such a 
number as can be maintained in the winterj on the dominant tenement 
{Chichly V. — (1658}, Hard. 117 ; Morley v. Clifford (i88z), 20 
Ch. D. at p. 757, per Fry, J.). By “ maintained in the winter ” is 
meant being fed during the winter on the food produced by the 
dominant tenement during the summer Hartopp (1889), 

43 Ch. D., at p. 516, per Curiam). In Mellor v. Spateman (1669), 

1 Saund. 343, it was held, that even common in gross could not be 
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sans nomhre ; but this doctrine seems not to have been followed 
(see Weekly V. Wildman (1698), i Ld. Raym. atp. /^oy^per Powell, 
J.). The property legislation of 1922-6 has by no means abolished 
common of pasture (L.P.A., 1922, Sched. XII, (4)}. 

Pannage 1188. A right of pannage or pawnage is a right 

to take the droppings of oak, beech, and other trees 
growing on the servient taiement, by the mouths 
of hogs or swine. 

Chilton V. London Corpn, (1878), 7 Ch. D. at p. 565, Jessel, M.R. 

The existence of this right does not prevent the owner of the 
trees lopping them, or even cutting them down when ripe {Chilton v. 
London Corpn., ubi supra). 

Foliage 1189. A right of foldage is a right to have all 

or some of the sheep belonging to the owner of the 
servient tenement folded on the dominant tenement 
for the purpose of manuring it. 

Anon, (1485), Y.B. i Hen. VII, fo. 24, pi. 17. 

Anon. (1489), Y.B. 5 Hen. VII, Mich. pi. 22. 

Dickman v. Allen (1690), 2 Vent. 138. 

Brook V. Willet (1793), 2 Hy. Bl. 224. 

This right is not infrequently confused with the right of fold^^ 
course, which is simply an instance of common of pasture for a certain 
number, or unlimited number, of sheep {Dickman v. Allen, ubi supra ; 
Robinson v. Dtdeep Singh (1878}, ii Ch. D. 798), In the case of 
I Hen, VII, it was suggested that there could be no right of foldage 
in gross 5 because the whole object of the right was to improve the 
land of the owner of the right. But the point was not decided. It 
appears from Brook v. Willet, ubi supra, that the right may exist as a 
condition of a right of common of pasture, 

1190. Rights to minerals indude the common 
or exdusive right of digging or quarrying for 
stone,<t') day,<«> gravel,<^> sand,' coal,<f> and other 
minerals, in or under the servient tenement. 

(a) It may be questioned whether a claim which virtually asserted the 
right to destroy the servient tenement would be good, at any rate 
by prescription {Clayton v. Corby (i 843), 5 Q.B. 41 5 ; Hilton v. 
Granville {Earl) (1844), ibid, 701). But see Salisbury {Marquis) 
V. Gladstone (i86o), 6 H. & N. 123, which was, however, a claim 
by copyholders. It will be realized that a claim may be limited. 


Mineral 

rights 



LEGAL INTERESTS LESS THAN ESTATES 585 

and yet exclusive {Butkerland {Duke) v. Heathcote^ [1892] i Ch. 
at p. 484). 

(b) Maxwell v. Martin (1830), 6 Bing. 522. 

ConstaSfle v. Nicholson (1863), 14 C.B. (N.S.) 230. 

(c) Salisbury {Marquis) v. Gladstone (i860), 6 H. & N. 123- 

(d) Duberley v. Page (1788), 2 Term Rep. 391. 

(e) Duberley v. Page^ ubi supra. 

Blewettv. Tregonning (1835), 3 Ad. & El. 554. 

(f) Co. Litt. 122 a. 

It must be carefully noted, that the ownership of mines, i.e, 
mineral-bearing strata, is not an incorporeal but a corporeal heredita- 
ment, and cannot be claimed by prescription {JVilkinson v. Proud 
(1843), 1 1 M. & W. 33). Neither could it pass by grant before 1845 
{Sutherland {Duke) v. Heathcote, ubi supra, at p. 483). It is the right 
to search for and take away minerals in and from the soil of another, 
which is incorporeal. 

1191. Rights to fish (other than franchise or FisUng 
ownership rights) are (i) several fishery in non-tidal 
waters, and (ii) common of piscary. 

The inconsistency in the use of words to describe fishing rights 
has been mentioned previously, and the practice adopted in this work 
explained (see ante, § 1 159, n.). 

1192. A several fishery is the exclusive right Several 
of fishing in non-tidal water covering the soil of the 
servient tenement, and taking away the fish caught.<*»* 

Such a right is presumed to include the ownership 

of the soil of the servient tenement ; but this pre- 
sumption may be rebutted.*®’ 

(a) Exclusive means that no other person has a co-extensive right with 

the owner. A partial independent right in another, or a limited 
right does not destroy the severalty of the fishery {Seymour v. 
Courtenay (1771), 5 Burr, at p. 2S1J, per Curiam). 

(b) Co. Litt. 122 a. 

(c) Smith V. Xemp (1693), 2 Salk. 637, per Lord Holt, C.J. 

Scratton v. Brown (1825), 4 B. & C. 485. 

Holford V. Bailey (1849), 13 Q.B. 426. 

Marshall v. Ulleswater Steam Navigation Co. (1863), 3 B. & S. 732. 

Hanbury v. Jenkins^ [1901] 2 Ch. at p. 41 1, per Buckley, L.J. 

This point has been the subject of acute controversy ; and the 
rule in the text is alleged (e.g. by Cockburn, CJ., in Marshall v. 
Ulleswater, etc. Co., ubi supra at p. 747) to be inconsistent with a 
well-known passage in Coke (Co. Litt. 4 b), where Coke says that on 
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a grant of separalis piscaria “ the soile doth not passe But there 
appears to be no inconsistency. If an actual grant is produced, and a 
grant of a “ fishery ” (without more) is shown, Cokers rule applies 
(see Hindson v. Jshby, [1896] 2 Ch. at p. lO, per Lindley, L.J. ; 
Ecroyd v. Coulthard, [1897] 2 Ch. 554). But if the claimant relies 
on a presumed conveyance, it will be presumed that this convey- 
ance contained words apt to pass the soil (Somerset (Duke) v. Fogwell 
(1826), 5 B. & C. at p. 886, per Curiam). In such cases, of course, 
the owner ofthe right can bring Trespass against an intruder (Halford 
V. Bailey, ubi supra) ; and, probably, the same rule applies where the 
soil is not included (Hindson v. Ashby, ubi supra). He can also, as we 
have seen, seize the boats, gear, and tackle of the intruders, as damage 
feasants (Reynell v. Champemoon (1631}, Cro. Car. 228). It is diffi- 
cult, however, to understand how anyone could prescribe for such 
rights ; for they really amount to a corporeal hereditament. 

1193. The owner of a several fishery in a non- 
tidal river which gradually changes its course, is not 
by such change deprived of his exclusive right of 
fishing in the river ; even though the ancient bound- 
aries of the river can be traced. 

Foster V. Wright (1878), 4 C.P.D. 438. 

Semhle, the same rule applies to common of piscary. In this 
case, the Court distinguished the Carlisle Corpn, v. Graham (1869), 
L.R. 4 Exch. 361 {ante, % 1161). 

1194. Common of piscary is the right of fishing, 
in common with the owner or occupier of the servient 
tenement, and with or without other persons, in 
water covering the soil of the servient tenement. 

Co, Litt, 122 a. 

Smith V. Kemp (1693), 2 Salk. 637. 

The cases in which common of piscary has been actually recog- 
nized seem to be singularly few ; except in the case of copyholders, 
whose rights could not be treated as exactly equivalent to incorporeal 
hereditaments, though on enfranchisement such rights might become 
true incorporeal hereditaments (Tilbury v. Silva (1890), 45 Ch. D. 
98). Was the right established in Fitzgerald v. Firbank, [1897] 2 
Ch. 96 (“ exclusive right of fishing ” with rod and line) common of 
piscary or several fishery ? 

1195. Common of turbary is the right of taking, 
in common with other persons, sufiicient quantity 
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of turves or peat for the purposes of a messuage to 
which the right is appendant or appurtenant.^*’ 
Semble^ there cannot be common of turbary in gross.^*” 

(a) Peardony. Underhill (1850), 16 120. 

Lasce/les v. Onsloze {Lord) (1877), 2 g.B.D. 433. 

(b) Tyrringham's Case (1584), 4 Co. Rep. at 37 a. 

The destruction of an ancient messuage, to which rights of 
turbary and estovers were appurtenant, does not, necessarily, ex- 
tinguish such rights, which may attach to a new messuage built to 
replace the old 5 provided that the change does not impose an addi- 
tional burden on the servient tenement {A,-G, v. Reynolds, [1911] 
2 K.B. 888 (reviewing authorities)). There is a conflict of opinion 
as to whether common of turbary can be appendant. 

1196. Common of estovers is the right of taking 
svdficient wood from the trees growing on the servient 
tenement for the repair and fuel of the messuage to 
which the right is appurtenant. Such a right does 
not prevent the owner of the servient tenement 
making his profit of the wood ; but if he does not 
leave sufficient to satisfy the right of estovers, an 
action for damages will lie against him. 

NeviPs Case (1570), i Plowd. at p. 381. 

LuttrePs Case (1601), 4 Co. Rep. at p. 87 a. 

Basset v. Maynard (1601), Cro. Eliz. at 820. 

Artindel {Countess) v. Steere (1604), Cro. Jac. 25. 

The last case shows that a claim of estovers for building new 
houses on the same tenement may be supported by prescription 
provided no additional burden is placed on the owner of the wood. 

1197. Rights to game (other than fish) are rights, 
exclusive or non-exdusive, of hunting, hawking, 
coursing, fowling, shooting, and taking away, beasts 
and birds upon land in the occupation of another 
person.**’ Any such right is now subject to the co- 
existing right of the occupier of the servient tenement 
(including the owner if he is also occupier) to kill 
ground game under the Ground Game Act, 1880, 
and the Groxind Game (Amendment) Act, 1906.**” 

(a) Wickham v. Hawker (1840), 7 M. & W. 63. 

Ewart V. Graham (1859), 7 H.L.Cas. 331. • 


Estovers 


Game 
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Jeffryes v. Evans (1865), 19 C.B.N.S. 24.6. 

Gcams v. Baker (1875), lo Ch. App. 355. 

Morgan V, Jackson^ [^^ 9 S] ^ 

Lozoe V, Adams ^ [1901] 2 Ch. 598. 

The extent of the right is a question of construction in each case 
{Moore V. Plymouth {Earl) (1817), 7 Taunt. 614) ; or, semhle, if the 
claim is by prescription, a question of fact for the jury. “ Game,” for 
the purposes of this §, of course, includes much more than game ” 
with which the Game Licences Act, 1 860, deals. 

(b) 43 & 44 Viet. (1880), c. 47. 

6 Edw. VII (1906), c. 21. 

Stanton V. Brown^ [1900] ^ S*®* ^ 7 ^- 
Anderson V, Ficary^ [1900] 2 Q.B. 287. 

As to the compensation claimable by a tenant for damage to his 
crops by game, the right to take and kill which is not vested in him, 
see ante^ § 765. A grant of a true profit d prendre must be carefully 
distinguished from a mere licence to shoot. 

1198. An occupier over whose land a right of 
sporting exists may, in the absence of express agree- 
ment to the contrary, do any act for the i>onS jide 
management of his land ; notwithstanding that such act 
may incidentally prejudice the sporting right. This 
rule does not extend to acts done with the express 
intention of causing such prejudice,<«> nor {semble) to 
acts which substantially alter the character of the land 
to the detriment of the sporting right.<'>> 

(a) Jeffryes v. Evans (1865), 19 C.B. (N.S.) 246. 

Gear^sv. Baker (1875), 10 Ch. App. 355. 

(b) Peech v, Best^ [1931] i i. (But this was a case of express 

grant, from which, it was held, the defendant could not derogate.) 

1199. The person in whom a right of sporting is 
vested may do any acts upon the servient tenement 
which are reasonably necessary for preserving the 
enjoyment of such right ; even though such acts are 
primS Jack unlawful. 

Cope V. Sharpe (No. 2),* [1912] i K.B. 496. (“ Reasonably necessary ” 

means such a state of facts that a reasonable man would have done what the 
defendant did- In this case the defendant’s servant set fire to heather on the 
servient tenement.) 

1200 . The person in whom a right of sporting is 
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vested is liable to an action for damages and, if neces- 
sary, an injunction, by the occupier of the servient 
tenement, if the owner of the right of sporting, by 
artificial means, so increases the game on the servient 
tenement as to cause damage to the crops grown 
thereon. Semile, if he does, the occupier may also 
destroy the excess of game. 

Birkbeck v. Paget (1862), 31 Beav. 403. 

FarrerY, Nelson (1885), 15 258* 


Advowsons 

Advowsons are still clearly treated as property in land by the 
legislation of 1922-6 (see L.P.A., 1925, s. 201). 


1201. An advowson is the perpetual right of 
patronage of an ecdesiastical beneficc.<«’ Advow- 
sons may be either “ presaitative ” (where the right is 
only to present a fit derk to the bishop of diocese),<*»> 
or “ collative ” (where the bishop has the right both 
to nominate and to institute).^®' 

(a) Co. Litt. 17 b. ; 119 b, 

V. Ewelme Hospital (1853), 17 Beav. at p. 383, Romillv, 
M.R, 

In the last case, it was suggested by the Court that the word 
“ advowson ” would, at one time, also have included the ri^t of 
nomination to a benefice not strictly ecclesiastial, e.g. eleemosynary 
or academic, 

(b) But where a fit clerk is presented, the right is legal and absolute 

{Exeter {Bisiop)v.Marsia//{iS6B),LJB..$liJLj, 17), subject now 
to the duties of the patron under s. i of the Benefices (Transfer 
of Rights of Patronage) Measure, 1930. It is even said that it 
may be exercised by word of mouth v. Brereton (1752), 

' 2 Ves. Sen. at p. 429, per Lord Hardwicke, C-). 

(c) There was formerly a third kind of advowson, called “ donative”, 

by virtue of which the patron nominated, instituted, and inducted. 
But these are now, if accompanied by cure of souls, converted into 
advowsons presentative by the Benefices Act, 1898, s. 12. 

An advowson, though a “ hereditament and even a ** tene- 
ment ”, is not properly described as being " situate at ” any particular 
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place ; though it may pass under such a description, if the whole 
of the circumstances and expressions of the conveyance point to 
that conclusion {Crompton v. farratt (1885), 30 Ch. D. 298). An 
advowson may be seized to satisfy the debts of its owner, both during 
his lifetime (Judgments Act, 1838, s. 1 1) and after his death (Ton£- v. 
Robinson (1730), i Bro. Pari. Cas. 1 14). But the creditors’ rights are 
now, presumably, subject to the restrictions on the sale of advowsons 
imposed by the Benefices Act, 1898 (post, §§ 1202-1234), as well as 
to provision for the needs of the benefice. 

1202. No transfer of an advowson is valid 
unless — 

(i) it is registered in the prescribed manner in 
the registry of the diocese (.'’in which the 
church is situated) within one month from 
the transfer, or such other time as the bishop 
may think fit to allow ; 

(ii) it transfers the whole interest of the transferor 
(except that a life interest may be reserved to 
the settlor in a family settlement, and a right of 
redemption may be reserved in a mortgage) ; 

(iii) more than twelve months have elapsed since 
the last institution or admission to the benefice. 

Benefices Act, 1898, s. i (i). 

This enactment put an end to the practice of alienating “ next 
presentations 5 at one time very common. Semlle, such rights of 
next presentation as still exist may be exercised, subject to the pro- 
visions of the Act. A “ transfer ” does not include any transmission 
by operation of law, nor a transfer on the appointment of new trustees, 
where no beneficial interest passes {ibid* (6)). 

1203. No advowson may be ofiFered for sale by 
public auction, except in .conjunction with a manor,<a> 
or with an estate in land of not less than one hundred 
acres situate in the same parish as the benefice, or an 
adjoining parish, and belonging to the owner of the 
advowson.*'*) 

(a) Does this mean strictly appendant or appurtenant to the manor ; or 
merely in the same ownership ? In the severer restriction upon the 
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transfer of advowsons contained in the Benefices Act, 1898 
(Amendment) Measure, 1923, the word used is “ appendant ”, 

(b) Benefices Act, 1898, s. i (2). 

Breach of this rule renders the breaker liable to a penalty of ;£ioo, 
recoverable on summary conviction (ibid.). This and the other 
restrictions imposed on dealings with advowsons by the Benefices Act, 

1 898, or any other statute or measure, are not affected by the pro- 
visions of the Law of Property Act, 1925 (sees. 201 (2) of that Act). 

1204 . No disposition of an advowson by sale or Future sales 
for valuable consideration will be valid if made after 

the occurrence of two vacancies of the benefice after 
14th July 1924. 

Benefices Act, 1898 (Amendment) Measure, 1923,3. i. 

A patron beneficially entitled to an advowson in fee simple 
(legal or equitable) or in tail may by sealed declaration duly registered 
in the registry of the diocese render the advowson unsaleable as from 
the date of such registration (ibid. s. 2) New Parishes Measure, 1943. 

1205 . No agreement for the exercise of a right Nextpresen- 
of ecclesiastical patronage in favour or on the nomina- 

. r • 1 • 1* 1 • resignatttms 

tion or any particular person, is valid ; nor is any 
agreement on the transfer of an advowson valid 
which contemplates : — 

(i) the re-transfer of the advowson ; 

(ii) the postponement of the payment of the 
consideration for such transfer, or the pay- 
ment of interest, until a vacancy, or for more 
than three months ; 

(iii) any payment in respect of the date at which 
a vacancy occurs ; 

(iv) the resignation of a benefice in favour of any 
person. 

Benefices Act, 1898, s. i (3). 

This clause aims at putting an end both to the purchase of 
“ turns ” with a view of presenting the purchaser, and the gift of a 
living to be held until another candidate is ready. The latter object 
was achieved until recently by the execution by the clerk presented of 
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a ** resignation bond ”, by which he undertook to resign the living on 
the occurrence of a certain event or events. This practice was 
actually legalized, to a limited extent, by the Clergy Resignation 
Bonds Act, 1828. But that Act was repealed by s, 5 of the Benefices 
Act, 1898 (Amendment) Measure, 1923 ; anda“ resignation bond ” 
is now, presumably, void. 

1206. A transfer by act of a private person of a 
vacant benefice cannot pass the right to present to the 
existing vacancy. 

Stephens v. IVall (i 569), 3 Dyer, 282 b. 

Fox v. Chester {Bishop) (1829), 6 Bing, at p. 17, per Best, CJ. 

The rule has no application to the Crown {Stephens v. Wall, ubi 
supra) \ but, even on a grant by the Crown, the next presentation to 
the existing vacancy will not pass unless expressly named {Case of 
Bednunster Manor {iSyi)^ 3 Dyer, 300 a 5 Weston"* s Case (1576), 
ibid. 347 a). The vacant turn remains with the grantor or his 
personal representative {Stephens v. Wall, ubi supra). 

1207. By the grant of a manor with its appurten- 
ances by the Crown, an advowson which is appendant 
to the manor does not pass ; unless it is expressly in- 
cluded in the grant.**’ A similar rule holds in the 
case of a demise for years of a manor by a private 
person, without mention of “ appurtenances 

(a) De Praerogativt Regis {Temp. Inceri), c. 17. 

Gorge's and Dalton's Case (1587), 3 Leon. 196. ’ 

Whistlery. Oxford {Bishop) (1613), 10 Co. Rep. 63 a, 

(b) Higgins y. Grant (1583), Cro. Eliz. 18. 

Presumably, in spite of the words of the so-called statute, the 
doctrine applies to advowsons appendant. Quaere : Can there be an 
advowson appurtenant ? By a temporary severance of an advowson 
from a manor the advowson becomes a gross ; but on re-union with 
the manor, it becomes once more appendant {Ive*s Case (1597), 
5 Rep. atp. 1 1 b ; Hartopp and Cook's Case (1627), Hut. 88 5 Rooper 
V. Harrison (1855), 2 K. & J. at p. 109, per Wood, V.C.). For 
the general rule about the passing of rights appendant or appurtenant 
on a convepnce of the dominant tenement, see ante, §1124. 


1208. Any purchase of a next presentation by a 
clerk with a view to his own presentation, renders 
such presentation void, and is a cause of forfeiture 
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of the turn to the Crown.<*> But the owner of an 
advowson, however small his interest, **>> or of the 
next presentation,<®> may, subject to s. 3 of the Bene- 
fices Act, 1898 (Amendment) Measure, i923,<^> ofier 
himself or other fit clerk to the bishop for institution. 

(a) Simony Act, 1713,3.2. (Of course this provision is, so far as future 

transactions are concerned, rendered practically unnecessary by 
s. I (i) of the Benefices Act, 1898 {ante^ §1205), which makes 
the sale of a next presentation void in any circumstances.) 

Lee V. Merest (1869), 39 L.J. EccL 53. 

(b) Skerrard v. Harborougk [Lord) (1753), Amb. at p. r66, per Lord 

Hardwicke, C. 

Albemarle [Earl) v. Rogers (1796), 7 Bro. Pari. Cas. 522 (estate for 
years). 

IValsb V. Lincoln [Bisiop) (1875), L.R. 10 C.P. 518 (estate pur 
autre vie). 

Lorn V. Chester [Bisiop) (1885), ro Q.B.D. 407. 

(c) Harris v. Austin (1615), 3 Bulst. 36. 

(d) This section provides that where the right of patronage has been 

transferred after 14th July 1923, to a person who is then, or subse- 
quently becomes, a clergyman, or to his wife, or to some one on 
his or her behalf, such clergyman shall not be presented to the 
benefice. 

1209 . Where a beneficed clerk is promoted by the Lapse to 
Crown, the right to present to the vacancy caused by 

his promotion passes to the Crown. But the owner or 
the next presentation, who has thus been deprived 
of his turn, may present to the next vacancy of the 
benefice.<»’ The fact that the Crown has itself pre- 
viously sold the advowson to a private person, does 
not deprive the Crown of the right to present on a 
vacancy caused by promotion.**” 

(a) Trowardy, Calland [i'j<) 6 )^ 8 Bro, Pari. Cas. 71, 

(b) R. V. Eton College (1857), 8 E. & B. 610 [dictum). 

The prerogative of the Crown does not extend to a vacancy 
caused by the promotion of an incumbent to a colonial bishopric 
erected and constituted solely by the exercise of the prerogative. 

Quaere : as to a bishopric constituted under Act of Parliament (R. 

V. Eton College^ uhi supra), 

1210. No Roman Catholic may present to any Patnmogeof 
ecclesiastical benefice (of the Church of England) ; Catholics 

and yews 
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and no person holding an advowson or right of pre- 
sentation in trust for a Roman Catholic, may present 
any clerk to such benefice.^*’ No Jew may exercise 
official ecclesiastical patronage, or advise the Crown 
with regard to the exercise of such patronage/*^* 
The right to exercise Anglican ecclesiastical patron- 
age vested in or held in trust for Roman Catholics, 
belongs to the Universities of Oxford and Cam- 
bridge ;<®> the right to exercise the ecclesiastical 
patronage of an office under the Crown held by a Jew, 
belongs to the Archbishop of Canterbury for the time 
being/**’ 

(a) I & 2 W. & M. (1688), c. 26, ss. I & 2 (afErming 3 Jas. I (1605), 

C.5), which gives the division between the universities. 

Presentation of Benefices Act, 1713, s. i. 

Church Patronage Act, 1737, s. 5 - (This Act avoids all transfers of 
advowsons by Catholics, other than bonSi, fide sales to Protestant 
purchasers.) 

Roman Catholic Relief Act, 1829, s. 16. 

(b) Jews Relief Act, 1858, s. 4. 

(c) 3 Jas. I (1605), c. 5. 

Benefices Act, 1898, s. 7. 

(d) Jews Relief Act, 1858, s. 4. 

1211. If the patron of an ecclesiastical benefice 
allows it to remain vacant for six calendar months, 
the ordinary of the diocese (not being himself the 
patron) may present and institute at any time within 
the next six months/*’ If such ordinary does not 
present within such period, or is not entitied to pre- 
sent, the archbishop of the province (not being 
patron or ordinary) may present at any time within 
a further period of six months/*” If such arch- 
bishop is not entitled to present, or does not present, 
within such further period, the right of presentation 
for that turn lapses to the Crown/ But the patron 
may present at any time before the benefice has been 
filled/^’ 

(a) Statute of Provisors (25 Edw. Ill (1351), st. 4). 

Ordinance for the Clergy (25 Edw^ III (1351), st. 6), c. 7. 
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York {Archbishop) and Willock^s Case (1753), 3 Dyer, 327 b, 
Catesbfs Case {jSoj), 6 Co. Rep. 6r b. 

If the vacancy is caused by resignation or deprivation, the 
patron’s period only begins to run from receipt by him of notice of 
the vacancy (13 Eliz. (1571), c. 12, s. 7 ; Clergy Discipline Act, 1 892, 
s. 6 (3)}. So also, if the bishop refuses the patron’s presentee for 
illiteracy (but not for crime), the period of lapse will be suspended 
until. notice of such refusal is given to the patron (Hele v. Exeter 
(Bishop) (1693), 2 Salk. 539). 

(b) Grendon v. Lincoln (Bishop) (1575), 2 Plowd. at p. 498, ad Jin, 
Lancaster V, Lozoe (1605), Cro. Jac. at p. 93. 

(c) Statute of Provisors, uM supra. 

(d) R.y, Winton (Bishop) and Champion (1604), Cro. Jac. 53. 

Booton V. Rochester (Bishop) (1618), Hut. 24. 

There appears to be some doubt whether a presentation by the 
patron is good if the turn has lapsed to the Crown (Cumber v. Chi- 
chester (Bishop) and Green (1609), Cro. Jac 216). Where there has 
been a refusal of the bishop to institute or admit, the period which has 
elapsed between the presentation and the refusal is not counted for 
purposes of lapse 5’ nor, if there is an appeal against the refusal, is the 
time between refusal and the decision of Ae appeal counted (Benefices 
Act, 1 898, s. 5). The question of vacancy or plenarty of the benefice 
is for the ecclesiastical court (25 Edw. Ill (1351) st. VI, c. 8). 

f 

Tithe Rent Charge 
Note 

Tithe rent charge was an annual sum of money charged upon 
and issuing out of land formerly subject to a claim of tithes, in lieu of 
such tithes (JV^alsh v. Trimmer (i 867), L.R. 2 H,L. 208. L.P.A., 
1925,3. 1 (2) (d)> 

Tithes, or the tenth part of the produce of land, were claimable 
as of common ri^t by the ordinary of the parish from all land therein, 
i.e. it was presumed that all land was subject to the claim. Many 
ocemptions were, however, recognized, e.g. certain lands formerly 
held by ecclesiastical corporations were exempt j a meeita or composi- 
tion in lieu of tithe might be validly agreed on ; or, simply as the result 
of long dt facto exemption (fixed by the Tithe Act, 1832, s. i, at 
sixty years, or two occupations of the claimant’s benefice and three 
years more, whichever is the longer period), a legal release might be 
presumed. Tithes were described as “ great ”, i.e. those of hay, corn, 
and wood, or “ small ” (or “ privy ”), i.e. those of other produce. The 
former, or the equivalent for them, might be in lay han^, which feet 
makes them properly the subject of this work. The inconveniences 
attendant upon the taking of tithes in kind led to the passing of a series 
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of statutes (known as the Tithe Acts, 1836 to 1925) having for their 
object the commutation of tithes in kind into an annual rent charge, 
varying with the price of corn, formerly the chief subject of tithe. 
It will be noted, however, that the commutation was of the liability to 
tithes, not of the tithe actually taken ; and, consequently, as new 
land was brought into cultivation, it became liable to tithe rent 
charge {Walsh v. Trimmer, ubi supra). It should be noted also, 
that the Commutation Acts did not apply to tithes of figh or 
fishing, personal tithes, or mineral tithes ; except where there was 
a parochial agreement approved by the Board of Agriculture and 
Fisheries (Tithe Act, 1836, s. 90), by which body the commutation 
of tithes was later effected (Board of Agriculture Act, 1889, s. 2, and 
Sched. I, Pt. II). It will be noted that, for the ownership of tithe 
rent charge to be a legal interest, there is no requirement of perpetuity 
or term ofyears absolute in the L.P. A., 1925, s. i (2) (d). The Tithe 
Act, 1936, extinguished tithe rent charge as from the 2nd October 
1936, and land out of which tithe rent charge formerly issued is dis- 
charged and freed therefrom. Such land is now charged with a “ tithe 
redemption annuity payable to the Crown, and the landowner, i.e. 
the estate owner in fee simple, unless the land has been leased for a 
term exceeding fourteen years at a rent less than a rack rent, in which 
case he is the estate owner of the term ofyears, is personally responsible 
therefor. A redemption annuity is a debt due to the Crown and is to 
be paid by landowner notwithstanding any contract between him 
and the occupier. It is recoverable by proceedings in the High Court 
or in the County Court or any other means whereby a debt due to 
the Crown may be recovered, and where it is less than £$ 0 ^ may be 
recovered summarily as a civil debt. It is a legal interest and is not 
registrable under the L.C.A,, 1925. The amount of the annuity is 
j£9i~ii-2perj£ioo commuted value of rent charge if any of the land 
was agricultural land on ist April 1936 5 £,10$ per j^ioo commuted 
value of rent charge in other cases. For agricultural land, the Act has 
reduced the annual payment per ;£ioo commuted value from 
;(^iog-io-o to £91-1 1--2 in the case of ecclesiastical tithe rent charge 
(i.e. one payable to some church authority), and from £io5-o--o to 
£91-1 1-2 in the case of lay tithe rent charge. In the case of non- 
agricultural land ecclesiastical tithe rent charge has been reduced 
by £4-10-0, otherwise it is unchanged. The annuities are payable 
for sixty years and then cease. From these payments a fund will be 
formed out of which the tithe redemption stock will be redeemed. 
The tithe owners are compensated by the issue to them of “ tithe 
redemption stock ” with interest at 3 per cent. This stock is charged 
on the Consolidated Fund, pajnnent is guaranteed by the Government 
and is redeemable within sixty years. Tithe redemption annuities 
are distinguishable from an ordinary rent charge in that llie statutory 
remedies for the recovery of rent charges and the statutory provisions 
for redemption and apportionment are not generally applicable 
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(L.P.A., 1925,88. 121, 191, 192. Tithe Act, 1936,88. 13 (9). 16 ( 6 )). 
For details of tithe rent charge before 1936 see previous edition, 

pp- 633-639- 


Rent Charge (other than Tithe Rent Charge) 

1212. A rent charge (not being a tithe rent Renuiarge 
charge) is an annual sum of money or other render 
charged on and issuing out of land, or an estate in 
land, and payable by the terre-tcnant of the land, 
but not by way of service to a reversioner.<»> Only 
a rent .charge in possession, being perpetual or for a 
term of years absolute, and not being a rait charge- 
of the kind described in s. i (i) (v) of the Settled 
Land Act, I925,<*>> can be a legal interest.*®* 

(a) Litt, s. 218. 

Co. Litt. 143 b-147 b. 

(b) Re Austen^ [1929] 2 Ch. 155. (The decision seems rather strange, 

as the charges described in the subs, are “ for the life of any person 
or any less period ’’). 

(c) L.P.A., 1925, s. I (2) (b). A rent charge (not being a rent charge’ 

limited to take effect in remainder after or expectant on the failure 
or determination of some other interest) is a rent charge in posses- 
sion, notwithstanding that payments in respect thereof are limited 
to commence or accrue at some time subsequent to its creation 
(Law of Property (Entailed Interests) Act, 1932, s. 2). 

Rents charge played a much more important part in former times 
than since the repeal of the Usury Acts and the appearance of 
many other forms of investment have rendered them of less import- 
ance. They were contrasted from early times with rents service, i.e, 
rents reserved on the creation of tenure. Most of the rent services 
reserved on the grant of a fee simple in freehold land prior to the 
Statute Quta Emptores^ 1290, have, owing to the fall in the value of 
money remained uncollected for so long as to become barred by lapse 
of time. Such rents were known as chief rents in the case of freehold 
land, and those existing in 1925 were classed with manorial incidents 
in copyhold land and Were extinguished by the end of 1935 (L.P.A., 

1922, ss. 128 (2), 138, 13th Sched. Pt. II, ii). Rents not incident to 
tenure could not be recovered by distress at the common law ; unless 
they were granted with a clause giving a right of distress, in which 
latter case die rent was known as a " rent charge ”, while a rent not 
recoverable by distress was known as a " rent seek ”. The passages 
from Littleton and Coke above referred to, however, show that die 
grant ofan express power of distress to recover a non-tenurial rent was 
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well known in the fifteenth century ; though it is only comparatively 
recently that such power has been made independent of express grant. 
The distinction between rents charge (in the older sense) and rents 
seek is now obsolete (Landlord and Tenant Act, I 73 ^» 5 )- A 

power of distress given by way of indemnity against a rent payable in 
respect of any land {semble, whether rent service or rent charge) or 
against the breach of any covenant or condition in relation to land, is 
not a bill of sale within the meaning of the Bills of Sale Acts ; and the 
benefit of all covenants and powers given by way of indemnity against 
a rent payable in respect of land, or against the breach of any covenant 
or condition in relation to land, is deemed to have been annexed to the 
land to which the indemnity is intended to relate, and may be enforced 
by the estate owner for the time being of the whole or any part of that 
land (L.P.A., 1925, s. 189). 

1213 . In addition to the statutory remedies of 
distress and eviction, and any equitable remedy 
in respect of the land {post^ § ^398)? the person 
entitled to a rent charge may, in the absence of ex- 
press provision to the contrary, recover the amount 
thereof from the terre-tenant of the land (including 
a mortgagee) by action of debt. 

Litt. ss. 219, 220, 233, 238. 

Co. Litt. 144 b-147 b. 

Thomas v, Sylvester (1873), ® S-®- 3^®* 

Christie v. Barker (1884), 53 LJ. (Q.B.) 537. 

Pertwee v. Townsend^ [1^96] 2 Q.B. X29. 

Re Herbage Rents, Greenwich, Charity Commissioners v. Green, [i 896] 

2 Ch, 81 1. 

Tolefs Charity Trustees v. Dudley Corpn,, [1910] i K.B. 317. 

Cundif V. Fitzsimmons, [1911] i K.B. 513. 

Presumably the terre-tenant is only liable for rent which accrues 
due during his tenancy {Fairfax {Lord) v. Derby {Lord) (1708), 2 
Vern, 612). But, subject to that restriction, his liability is not 
limited by the value of the profits which he has actually received 
{Re Herbage Rents, Greenwich, Charity Commissioners v. Green, ubi 
supra ; Folefs Charity Trustees v. Dudley Corporation, ubi supra). 
And an owner of part of the land subject to the diarge can be sued in 
respect of the whole arrears (S^^M v. Smith (1884), I4Q.B,D. 318) j ' 
being left to his action to recover a proportion from the owners of lie 
rest {Christie v. Barker, ubi supra). But a tenant for years at a rack 
rent is not a “ terre-tenant ” for purposes of this section (iJe Herbage 
Rents, Greenwich, Charity Commissioners v. Green, ubi supra) j 
though a mortgagee in fee is, even though he has never entered 
{Cundtff v. Fitzsimmons, [1911] i K.B. 513). It is said by Coke 
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(Co. Litt. 144 b) that no personal remedy lies for the recovery of a 
rent granted for " owelty ” (equality) of partition, or of such a rent as 
can be created without deed. 

1214 . A person entitled to an annual sum charged Reco^erj by 
on land, by way of rent charge or otherwise, not being 

rent incident to a reversion, created since 1881 may, 
subject to all interests having priority to the charge, 
and subject to any contrary intention expressed in the 
instrumait creating the charge, when the annual charge 
is in arrear for twenty-one days enter into and distrain 
on the land and dispose according to law of any 
distress found, for all arrears.*^* If the charge is in 
arrear for forty days, the person entitled to receive 
the same, may enter upon the land, and retain posses- 
sion until his claim has been satisfied out of the 
incomings of the land,<'» or may demise the land to a 
trustee for a term of years, who may, by mortgage or 
sale of the term thereby recover the amoxint of the 
charge, and arrears thereof, and all future payments 
to become due under the same, for the benefit of the 
claimant.' c) A person entitled to a rent charge 
created before 1881, may distrain for arrears ; but has 
not the other remedies specified above 

(a) L.P.A., 1925, s. I2X (i) (2). 

(b) /i/V( 3 ). 

(c) 

(d) Landlord and Tenant Act, 1730, s. 5. 

Where a rent charge is charged on another rent charge, the above 
remedies are excluded and replaced by a right in the rent owner to 
appoint a receiver of the annual sum charged whenever pa}anent is in 
arrear for twenty-one dsys (L.P.A., 1925, s. 122). 

The remedies given by the L.P.A., 1925, s. 121, are strictly 
confined to the extent to which these remedies might have been 
conferred by the instrument under which the annual sum arises 
Quaere : Can the owner of a rent charge distrain on the goods of 
strangers ? For an anticipation by the Court of Chancery of part of 
these statutory remedies, see Foster v. Foster (1700), 2 Vern. 386. 

1215 . In addition to the remedies described in Equitable 

remedies 
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§§ 1213 and 1214, the Court, in the exercise of its 
equitable jurisdiction, may, on the application of the 
owner of the rent charge, order a sale or mortgage oi 
the estate out of which the rent charge issues, in order 
to raise arrears thereof. 

Cupitt V. Jackson (1824), 13 Price, 721. 

Hambro v, Hambro^ [1894] 2 Ch. 564. 

In both these cases the settlements were made before 1882 ; but, 
though the decision in the latter was given many years after the 
passing of the Conveyancing Act, 1 88 1, the Court made no exception 
in respect of rent charges coming within s. 44 of that Act. 

Noactiottof 1216. The owner of a rent charge cannot bring 
waste p ^ action to restrain waste by the terre-tenant. 

rent-charger 

Bandeman v. Rnskton (1891), 61 LJ. Ch. 136. 

Release of 1217. On the release by the owner of the rent 
part of land charge of a portion of the land on which it is charge- 
able, the owner or owners of the residue of the land 
charged wiU be liable to pay (only) such part of the 
charge as is proportionate to such residue.'*’ This 
paragraph applies (only) to releases made after the 
1 2th August 1859.'*’’ 

(a) Co. Litt. 148 a. 

L.P.A-, 1925,3. 70(1). 

Booth V. Smith (1884), 14 Q.BJ). 318. 

(b) L.PA., 1925, s. 70 (2). (The word “ only does not occur in the 

subsection.) 

If the owner of the unreleased part of the land joins in the release, 
his part remains liable for the whole charge [Price v. John, [1905J 
I Ch. 744). 

Division and 1218. A rent charge is divisible but the pur- 
exiinctim of chase by the owner of the rent charge of part of the 
land subject to the diarge will extinguish the charge 
entirely."*’ 

(a) Co. Litt. 148 a. 

(b) Litt. S. 222, 

Dennett v. Pass (1834), i Bing. (N.C.) 388. (But see Knight v. 

Calthorpe (1685), i Vern. 347.) 
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The rule is otherwise when the part of the land comes to the 
owner of the rent charge by operation of law (Litt. s. 224.). Quaere : 
whether the personal remedy is gone (Co. Litt. 150 a). A rent 
charge is apportionable day by day in respect of time 5 but the person 
liable to pay it is not bound to pay any apportioned part until the 
ordinary day for payment arrives (Apportionment Act, 1870, 
SS.2-13). 


1219 . Any quit rent, chief rent, or other annual 
or periodical sum issuing out of land (including a 
rent reserved on a sale, or made payable under a 
grant or licence for building purposes, and a com- 
pensation rent charge created as the consideration 
for the extinguishment of manorial incidents) may 
be redeemed by the owner of the land subject there- 
to ‘a’ on payment of a sum certified by the Minister 
of Agriculture under the Rules issued by him for the 
purpose.^**) This paragraph does not apply to tithe rent 
charge or other payment redeemable under the Tithe 
Acts, 1836-1918, nor to rents reserved by a lease or 
tenancy or an agreement therefor nor does it 
apply to an annuity charged on land in lieu of the 
rent charge by virtue of the Tithe Act, 1936.*^’ 

(a) L.P.A., 1925,3. 191 (i). 

(b) Ihid. s. igi (9), (These Rules will be found set out in VoL II of 

Wolstenholme’s and Cherry’s Conveyancing Statutes (12th ed.), 
pp. 794-803.) 

(c) liid.s* 191 (12). 

(d) Tithe Act, 1936, s. 13 (9). 

A “ quit rent ” represents a modus or composition for mis- 
cellaneous personal services anciently due from the tenants of a manor 
to the lord {adaratio). A " chief rent represents a survival from the 
days before the Statute Qieia Emptores of 1290, when it was possible 
for a subject to create a fee simple de novo and reserve a tenurial rent 
out of it, 

1220. A rent charge or annual sum of money 
(not being a rent service) may be granted, reserved or 
created out of or charged on another rent charge in the 
same manner as it could have been charged on land.<»> 

(a) L.PA.., 1925,3. 122. 
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There could be no rent charge on a rent charge at common law 
(Co. Litt 47 a). Instead of the statutory remedies of distress, entry into 
possession and demise to trustees, the owner of a rent charge charged 
upon another rent charge may appoint a receiver if the rent or any 
part thereof is in arrear for twenty-one days. The receiver has all 
the powers of a receiver appointed by a mortgagee (L.P.A., 1925, 
s. 122). 



TITLE VII-^USTOMARY RIGHTS 
OVER LAND 


1221. A right in the nature of an easement over Customary 
land may be claimed on the ground of immemorial 
custom by a person on behalf of himself and other 
members of a limited but indeterminate class, defined 
by reference to locality, independently of the occupa- 
tion or ownerdiip of any dominant tenement.*®’ A 
right in the nature of a profit d prendre (other than 
a mining right *’»> or a right under a manorial cus- 
tom)* o cannot be so claimed ;*®> at any rate except 
upon payment of a reasonable fee.*®’ A customary 
right over land will be construed strictly.**’’ 

(a) Abbot'}. Weekly (1665), i Lev. 176. 

Fiteh V. Rowling (1795), 2 Hy. Bl. 393. 

Tyson v. Smith (1838), 9 Ad. & EL 406. (Here the restriction of 
locality was very vague.) 

Mounsey v. Ismay (1863), i H. & C. 729. 

Bourke v. Davis (1889), 44 Ch. D. at p. no, per Kav, J. 

Mercery. Denne, [1904] 2 Ch. 534. 

Edwards v. Jenkins, [1896] l Ch. 308, in which Kekbwich, J., 
decided that a customary right of user of land could not be claimed on 
behalf of the inhabitants of three adjacent pari^b, is probably wrong 
{Brocklebank v. Thompson, [1903] 2 Ch. at p. 353, per Joyce, J.). 

(b) Rogers V. Brenton (1847), 10 Q.B. 26. 

Ivimey v. Stocker [i 866), i Ch. App. at p. 4 o^,per Lord Cranworth, 

L.C. (“ any persons ”). 

(c) Copyhold customs were really only a method of dividing the owner- 

ship of the soil between the lord and his tenants. They bore little 
analogy to the so-called “ freehold customs ” treated in this Title. 

(d) Gatewori's Case (1607), 6 Co. Rep. 59 b. 

Grimsteai v. Marlowe (1792), 4 Term Rep. 717. 

Lloyd V. Jones (1848), 6 C.B. 81. 

Bland V. Lipscombe (i 8 54), 4 E. & B. 7 1 3, n. 

Allgood V. Gibson (1876), 34 L.T. 883. 

FitzAardinge {Lord) v. Purcell, [1908] 2 Ch. at p. 1 63, per Parker, J. 

(e) Mills V. Colchester Corpn. (1867), L.R. 2 C.P. at p. 484, per Curiam. 

(f) Rogers v. Brenton, ubi supra, at p. 57, per Curiam. 

Customary rights of user stand midway between true easements 
{ante, §§ 1 1 67-1 182) and public ri^ts in respect of land, Which are 
not the subject of this work. They differ fiom the former, in that 
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they are not claimed in respect of a dominant tenement (which ever 
true easement is), and are, probably, inalienable and inextinguishable 
except by statute. They differ from public rights, because they ar^ 
restricted to a definite local class, and can be directly enforced b; 
individuals, without the co-operation of the Crown or the Attorne; 
General. Courts of First Instance have held that customary right 
are not within the Prescription Act, 1832 ; notwithstanding the ex 
press words of s. 2 of that Act {Mounsey v. Ismay (1865), 3 H, & C 
486}. But this view has been questioned in the Court of Appeal b; 
Cozens-Hardy, L.J., [Mercer v. Denne, [19.04] 2 Ch., at p, 586) 
There would appear to be no doubt that customary rights over lan< 
are included in the definition of legal interests contained in theL.P.A. 
1925, s. I (2) (a), though, in a sense, they are, being claimable b] 
individuals, necessarily only life interests. 

1222. Such a daim must be reasonable in it! 
character and extent — ^i.e. it must not tend to th< 
destruction of the servient tenement or of the owner’: 
benefidal enjoyment thereof. 

Millechamp v. Johnson (1746), Willes, 205, n. 

Taylor V, Der>ey (1837), 7 Ad. & El. 409. 

Tyson v. Smith (1838), 9 Ad. & El. at pp. 42 1-2, per Curiam. 

Sowerby v. Coleman (i 867), L.R. 2 ExcL 96. 

Hall V. Nottingham (i 875), i Ex. D., at p. 4, per Cleasby, B. 

Wolstanton^ Ltd, and A,-G. of Duchy of Lancaster v. Netocastle-under 
Lyme Borough Council^ [1940] A.C. 860. 

It is on this ground that it has been held, that a claim by custoir 
to a right in the nature of a profit d prendre is bad [Soxioerhyv, Colemat 
uhi supra, at p. 98}. For examples of customary ri^ts which hav< 
been regarded as reasonable, see Addendum to this Title. 

1223 . Customary rights once proved tq exist car 
only be abolished by Act of Parliament ; but long 
continued non-user may be evidence against the 
alleged existence of such rights. 

Hammerton v. Honey (1876), 24 W.R. at p. 604, per Jessel, M.R. 

Scales V. Key (1840), 1 1 Ad. & El. 819, sometimes quoted as im 
consistent with the latter part of this paragraph, was not a case oi 
custom affecting rights over land. 

Addendum to Title VII • 

The following customary rights of user of land have been sup- 
ported by the Qjurts : 
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1. A right to draw water from a spring for domestic purposes. 
(Such a right is not a profit d prendre.) 

Race V. Ward 4 E*. & B. 702. 

2. A right of way. 

Foxall V. Venables (1590), Cro. Eliz. 180. 

Brocklebank^. Thompson^ [1903] 2 Ch. 344. 

3. A right to play games and indulge in pastimes to a reasonable 
extent. 

Abbott. Weekly (1665), i Lev. 176 (dances). 

Fitch V- Rawling (179$), 2 Hy. Bl. 393 (cricket). 

Mounsey v. Ismay (i 863), i H. & C. 729 (horse races). 

Hail V. Nottingham (1875), i Ex. D. i (dances). 

4. A right to take walking (? riding) exercise. 

‘ Abercromby v. Fermoy Town Cemmrs., [1900] x I- R. 302. 

A jue '-spatiandi cannot be acquired as a true easement {A.-^G. v* 
Antrobus, [1905J 2 Ch. at p. igS, per Farwell, J.). 

5. A right to deposit oysters or nets on the foreshore. 

Truro Corpn. v. Rowe^ [1901] 2 K.B. 870 (oysters). 

Mercery. Denne^ [l 9 ^ 4 ] 2 Ch. 538 (nets). 

6. A right to erect booths during a fair. 

Tyson v. Smith (1838), 9 Ad- & El. 406. 

It may be doubted whether this right would, at the present day, be 
recognized to the extent allowed in Tyson v. Smith. But it would 
probably be recognized in favour of a strictly limited class. 

7. A right to- perambulate parish boundaries. 

Goodday v. Mickeil (1595), Cro- Eliz. 44X. 

. Taylor v. Devey (1837), 7 Ad. & El. 409. 

The customs by which the owner of a mill can compel the in- 
habitants of the manor to bring their corn to be ground (Cort v. 
Birkbeck(ijyc)), X Doug- (K.B.) 218 ; Richardson y. Walker 
2 B- & C. 827), known in Scotland as thirlage ”, and by which the 
inhabitants of a parish can compel the owner of the great tithes to keep 
a bull or boar for the use of the parish {Lanchhury v. Bode^ [1898] 2 
Ch. 120), cannot be properly classed as giving rise to customary rights 
of user of land, though they have a local operation. 

Note on Public Rights of Way. 

A public right of way, or highway, is not an easement. It may , be 
acquired, (i) by statute, (2) by dedication express or implied by a person 
legally competent to dedicate, followed by acceptance by the public, 
such acceptance being usually shewn by user by the public. Formal 
dedication is rare. Dedication is usually inferred from long user by 

K 
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the public, which must have been open user as of right and without 
interruption for so long a period as to justify the inference that the 
landowner consented to the user. User with the consent or licence of 
the landowner is not user as of right. The length of the period of 
enjoyment to be shewn depends on the circumstances of each case. 
The normal practice to disprove an intention to dedicate is to close the 
way for one day each year. Such is the position at common law 
which has not been abrogated by the Rights of Way Act, 1932. This 
Act provides that when a way over land has been actually enjoyed by 
the public as of right without interruption for twenty years, it will 
be deemed to have been dedicated as a highway unless the landowner 
can shew that during that period there was no intention to dedicate 
such way, or unless there was not at any time during that period any 
person in possession of such land capable of dedicating such a way 
(generally, apart from statutory provisions only the owner of* a fee 
simple can dedicate a way). Where any such way has been enjoyed 
as aforesaid for forty years, it shall be deemed conclusively to have been 
dedicated as a highway unless there^is sufficient evidence that there 
was no intention to dedicate during the period. Here, the claim 
cannot be defeated by shewing that there has not been at any time 
during the forty years any person in possession capable of dedicating, 
e.g. that the land has been continuously held under a lease. The 
absence of any intention to dedicate can be shewn in one of the usual 
ways, such as by closing the way for one day in each year, or by one 
of the methods provided by the Act, such as, placing and maintaining 
a notice visible to those using the way, and if the notice is subsequently 
defaced or torn down, by giving written notice to the county council 
and the borough or urban or rural district council. Also by depositing 
with the above councils a map with a statement of what ways the 
landowner admits to be highways and lodging statutory declarations 
at intervals of not more than six years stating whether any other ways 
have been dedicated. The twenty and forty years periods are those 
next before the time when the right to use the way was brought into 
question by a notice exhibited to the public negativing dedication or 
otherwise. A reversioner or remainderman upon a life interest has 
the same remedies against the public as if he were in possession. 



TITLE VIII— EQUITABLE INTERESTS, i.e. 
INTERESTS IN LAND OTHER THAN 
LEGAL INTERESTS 

1224. All interests in land other than legal S?uiia6/e 
interests are equitable interests. The chief classes of 
equitable interests in land are (a) entailed interests, 

[b) life interests, (r) such determinable interests as are 
incapable' of existing as legal interests, [d) future 
interests (reversions and remainders), (e) purely equit- 
able interests. 

L.P.A., 1925, ss. I (3) 4. 

This provision of the L.P.A., 1925, has unquestionably greatly 
expanded the scope of equitable interests. Prior to 1926, the latter 
included only such interests as had grown up under the fostering 
care of the old 0 >urt of Chancery 5 though they had, of course, been 
protected, since 1875, by all branches of the Sigh Court. Such 
were (i) the interests of the benefidaries under a trust, (ii) the interest 
of a mortgagor who (or whose predecessors in title) had conveyed the 
legal estate to a mortgagee, (iii) the interest of the purchaser of land 
who had given valuable consideration but not obtained an effectual 
conveyance, (iv) Restrictive covenants under the doctrine of Tuli v. 

Moxhay (1848), 2 Ph. 774. Generally speaking, the new dasses of 
equitable interests created by the L.P.A., 1925, s. i (3) are, no doubt, 
protected by remedies somewhat similar to thoseopen to theownersof 
die interests above enumerated, which are, of course, not abolished ; 
but it is impossible to regard them as standing on the same footing. 

They may, perhaps, be described as “ statutory equitable interests 
For the older dass of equitable interests some distinctive title seems 
therefore also to be required ; and it is suggested that “purely equitable 
interests ” would be convenient. 

1225. Generally speaking, equitable interests in Geseral 
land are enforceable only against the owner of the 
corresponding legal estate in the land and pur- 
chasers of the legal estate from him who have notice 
either actual or constructive at the time of the comple- 
tion of the purchase. Registration of any matter 
which is registrable under the Land Charges constitutes 

607 
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actual notice.'**) Equitable interests are not enforce- 
able against a purchaser of the legal estate, even if he 
has notice of them before completion of his purchase, 
when they are void against him for want of registra- 
tion, ‘0* or when the estate owner conveying had power 
to overreach them,'**’ or was. a person who was not . 
bound by the equitable interest because he was a 
purchaser without notice.' 

(a) L.P.A., 1925, s. 3* Equitable interests are enforceable against the 

owTier of the legal estate not being a purchaser taking free from 
them. In brief the section makes the legal owner, e.g. a tenant 
for life or trustees for sale, a trustee for everyone of whose interest 
he knows, without prejudice to his power of dealing with the land. 

(b) Uid, s. 198. 

(c) liftd, s. 199. 

(d) Ihid. ss. 2, 27, 28, 50, 104, 204; S.L.A., 1925, ss. 21, 72; 

A.E.A., 1925, s. 39. 

(e) JVilkesY. Spoo?2er^ [1911] ^ K.B. 473. 

Overreaching means that an equitable interest is shifted from the 
land and made to attach to the proceeds of sale 5 the equitable owner 
ceases to enjoy the land, but has a corresponding interest in the 
purchase money. The interest is not defeated or overriden, nor is the 
beneficiary defrauded. Today the rights of the beneficiaries under a 
settlement or a trust for sale are equitable. Where land is settled on A 
for life and then to B for life, the first tenant for life. A, has the general 
control of the property. As will be seen later, A may sell the whole 
legal fee simple, and provided the purchase money is paid to the trustees 
of the settlement, who must be at least two in number or a trust 
corporation, the purdiaser takes the land free from their equitable 
life interests which will then attach to the purchase money. Again, 
if land is vested in trustees holding it on trust for sale and to pay the 
income to A for life and then to B for life. Here the trustees control 
the land, and provided a purchaser pays the price to the two trustees, 
he acquires the land free from the interests of A and B which now 
attach to the purchase money. Where A has a legal estate in fee 
simple subject to a rent charge thereon in favour of B for life, not 
being within the S.L.A., 1925, s. i (ij (vj, B may register his equitable 
charge under the Land Charges Act, 1925, s. lo (i) C (iii), and this 
would be notice to the purchaser. But under the L.P.A., 1925, s. % 
(2), A may convey the legal estate to two trustees, who are approved 
or appointed by the Court, or to a trust corporation on trust for sale, 
who may sell the legal fee simple to a purchaser ; and provided he 
pa}S the price to the trustees or the corporation, he acquires the land 
free from B^s equitable charge, but the charge will attach to the pro- 
ceeds of sale. Thus an equitable interest prior to the trust for sale 
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is overreached. This is sometimes known as a special trust for sale. 
Under an ordinary trust for sale only the equitable interests which 
came into being under the trust are overreached. But the following 
equitable interests cannot be overreached under L.P.A., 1925,8 . 2 ( 2 ) : 
(i) equitable interests protected by title deeds ; (ii) the benefit of a 
restrictive covenant affecting the use of land (when registered), (iii) 
equitable easements (when registered), (iv) an estate contract 
(when registered), (v) any equitable interest protected by registration 
under the Land Charges Act, 1925, other than, (i) an annuity within 
the meaning of Part II of that Act, (ii) a limited owner^s charge or a 
general equitable charge within the meaning of that Act. Provisions 
similar to the L.P.A., 1925, s. 2 (2) are contained in the S.L.A., 1925, 
s. 21.* The provisions are somewhat technical, and in practice use is 
only made of those sections where the equitable owner is difficult 
to trace. To sum up, a tenant for life under a settlement can over- 
reach the equitable interests arising under the settlement provided the 
purchase money is paid to at least two trustees of the settlement 
(S.L.A., 1925,8. 72); trustees holding land on trust for sale can overreach 
the equitable interests of the beneficiaries thereunder provided the 
purchase money is paid to at least two of the trustees (L.P. A., 19 25, 88.27, 
28). A mortgagee under his power of sale may overreach the equitable 
rightofthemortgagortoredeemtheland(L.P.A,,i925,s. 104). A sale 
und^r an order of the Court has the overreaching effect mentioned 
in the L.P.A., 1925, ss. 2 (i)(iv), 204, and a sale by personal represent- 
atives has the overreaching effect set out in the A.E.A., 1925, s. 39. 

1226 . As between persons claiming equitable 
interests in land and the owners of the legal estate, no 
liability in respect of the equitable interest falls on 
the latter until they have received notice, express (in 
writing), implied, or constructive (§§ 1291-1339 
posi)^ of such equitable interest. As between riv^ 
equitable claimants against the same estate owner, the 
equitable claimants will rank in the order in which 
their written notices reached, or are deemed to have 
reached, the estate owner or owners,**’ or, if their 
interests are required or authorized to be registered 
under the Land Charges Act, 1925, s. 10, then, in 
accordance with § 1369 pQsty^'> 

(a) L.P.A., 1925, s. 137 (i) (3). (A priority acquired before 1926 

is not affected by this provision {thid. (7)).) 

(b) Land Charges Act, 1925, s. 13. 

L.P.A., 1925, s. 198. 
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S.137 L.P.A., 1925, which extends toequitableinterestsinland, the 
rule laid down in TyetxrU v. Mall (1828), 3 Russ, i, as applicable to 
choses in action and equitable interests in pure personalty, is one of 
the worst examples of the disastrous practice of “legislation by 
reference”. For it is by reference, not to another and definite 
enactment, but to a somewhat vague judicial doctrine, as to the 
precise extent and application of which there are some doubts (§ 1 802 
pst), A golden opportunity was thus lost of clearing up these doubts 
and stating the Rule in Dearie v. Hall with finality. Where there 
are no persons to whom effective notice can be given, the purchaser 
of an equitable interest may require that a memorandum of the trans- 
action be endorsed, written on or permanently annexed to the 
instrument creating the trust (L.P.A., 1925, s. 137 (4.)) ; and a 
trust corporation maybe nominated in any settlement to whom notices 
affecting dealings in the trust property may be given (L.P.A., 1925, 
s. 138). See § 1369 n, post. 

Heir taking 1227. A limitation of real or personal property in 

bj purchase Qf fjjg either general or special, of a 

deceased person, as purchaser, whl, if created by an 
instrument coming into operation after 1925 , confer 
a corresponding equitable interest upon the person 
who, according to the law as it stood immediately 
before would have answered the description 

of the heir at the death of such deceased person, or 
at the time named in the limitation, as the case may 
require.<’>> 

(a) This means the common law of inheritance as amended by the 

Inheritance Act, 1833, and the L.P.Am.A., 1859, s. 19 (wluch is 
not repealed by the L.P.A., 1925). 

(b) L.P.A., 1925, s. 132. 

Inheritance according to the prior law having been substantially 
abolished by the A.E.A., 1925, s. 46, it was necessary to make this 
special provision for the case of the heir taking by purchase. Special 
modes of inheritance (e.g. by gavelkind custom) were abolished by the 
same Act (s. 45 (a)). It is not considered necessary, therefore, to set 
out the whole law of inheritance in this edition, as the cases involving 
it are believed to be few. But it will be found set out in the 2nd (1921) 
edition, in §§ 2051-2058, and, to a limited extent {post, §§ 2058 
2061), in the present edition. 
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STATUTORY EQUITABLE INTERESTS IN 
LAND 

(i) Entailed Interests 

228. An entailed interest is an interest which is Entailed 
endible on the death of its owner to all the lineal **^'^"* 

; of the original donee, or of a person who was his 
1 ancestor,^*’ in due order of inheritance (“ in- 
it in tail general ”), or, in due order, to all the 
1 issue of such person by a particular husband or 
or by a husband or wife of a specified class or 
ription (“ interest in tail special ”), or to and 
ugh the male or female lineal issue of such person 
>ersons (“ interest in tail male ” (or “ female ”) 
neral ” (or “ special *’)).**>’ An entailed interest 
be created by way of trust in any property, real 
ersonal.<c* 

) Fdge V. Hayward (1705), 2 Salk. 570. (An entail may be created 
by a limitation to the heirs of the body of a deceased person, the 
first of such heirs who becomes entitled taking by purchase.) 

Re Meuntgarret^ Mountgarret v. IngUby, [1919] 2 Ch. 294, (Also 
by a limitation to an only son and the heirs of the body of his 
father who is then dead, the son taking an entailed interest which 
on his death without issue will go to the next heir of the body of 
the father. Litt. sec. 30.) 

)) 13 Edw. I (1285) c. I {De Danis Condiiionalibus), Co. Litt. 91 
et $eq, 

:) L.P.A., 1925, s. 130 (i). 

n the case of a gift to the heirs of the body of a named person, 
e sucli person takes no interest, the estate will be inheritable by 
le issue, answering the description, of the named person, not 
ly by the issue of the first taker (Inheritance Act, 1833, s. 4, as 
fied by the A.E.A., 1925, s, 45 (2), and the L.P.A., s. 176 (i)}. 
ict to certain exceptions, die most important of which is, perhaps, 
an entailed interest can now be created in " any property, real or 
nal ”, the L.P.A., takes over the old law of entailed estates 
ed by deed (s. 1 30 (4)) 5 but, of course, invests the new entailed 
ests only with equitable qualities and makes them devisable (s. 1 76}. 

1229. An interest in tail general is created by a General and 
tation, in an assurance by deed, to the donee 
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“ and the heirs of his body or, in the case of 
deeds executed after i88i, to the donee “in tail 
An interest in tail special is created in an assurance by 
deed by a limitation to the donee “ and the heirs of 
his (her) body by his (her) wife (husband) ” [naming 
or describing such nvife or husband) An interest 
in tail male (or female) is created by a limitation in a 
deed to the donee “ and the heirs male (or female) of 
his body or, in the case of deeds executed after 

i88r, the donee “in tail male” (or “ female ”).‘e> 
In a testament coming into operation before 1926 
any of such kinds of entailed interest may be created 
by a devise in any words from which the testator’s 
intention to create such kind of interest can be 
gathered but in a devise coming into operation 
after 1925, only the technical words required to 
create an aitailed interest in a deed will be sufficient 
to have the same effect in a testament.<g>' 

(a) In Littleton’s day it was necessary to add the word “ begotten ”, or 

some equivalent ; but by Coke’s time, the word had become 
unnecessary (Co. Litt- 20 b). There seems to have been a good 
deal of uncertainty at one time about the orthodox “ words 
of procreation (See Butler’s & Hargreaves notes to same 
passage.) 

(b) L.P.A., 1925, s. 60 (4). ' 

(c) Co. Litt. 20 b- 

(d) I&id. 24 a. 

(e) L-PAl., 1925, s. 60 (4) (b) (c). (There appears to be no statutory 

form of creating an entail special.) 

(f) Ossulstoit^s {Lord) Case (1708), 3 Salk. 336 (‘‘ heirs males ”). 

Vernon v. Wright (1858), 7 H.L.Cas. 35. 

Mannox v. Greener (1872), L.R. 14 Eq. 456. 

Pelham-Clinton v. Neatcastle {Duhe), [1902] i Ch, 34. 

(g) L.P.A., 1925,8- 130 (2). (The words fee simple or other interests ” 

are misleading.) 

A grant to a corporation sole and the heirs of its body would 
probably be held evidence of an intention to grant an entailed interest 
to the donee in his individual capacity. On the penultimate clause 
of the text, it must be carefully remembered that, by the well-known 
resolution in Wilds Case (1599), 6 Co. Rep. 16 b, a devise to a man 
and his “ children ” or “ issue ” did not confer on the first taker an 
entailed interest if either {a) there was evidence in the will that the 
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;tator intended the children or issue to take by way of remainder or 
ecutory limitation [Re yones, Lewis v. Lewis, [1910] i Ch. 1 67), or 
I the devise is capable, by reason of the fact that children or issue of 
3 first taker were living at the date of the devise, of being held to 
3 S a joint esute V. 5 y«^(i 862 ), 10 H.L.Cas. i/ij. Underthe 
I law, the joint devisees in this case usually took only life estates. 

DW, under s. 28 of the Wills Act, 1837, they will, usually, take the 
lole interest of the testator (L.P.A., 1925, s, 130 (2)). As to the 
ect of a conveyance or devise to-day containing informal expressions 
di as, “to A and his issue, etc,,” see Bailey, Cambridge Lazu youmal, 

) 1 . VI, pp. 67-82 ; Megarry^ op, cif,^ vol. IX, pp. 46-55 ; Bailey 
d Morris, ibid.pp, 185-191. 

1230. The tenant in tail in possession has the Rights of 
me rights to possession and user of the land as the 

nant in fee simple {ante^ § 1047 ) except that a 
aant in tail special whose spouse is dead leaving no 
rviving issue inheritable under the entail (“ tenant- 
-tail after possibility of issue extinct ”) may be re- 
tained from committing equitable waste.<*» 

(a) Co. Litt. 324 a. 

Porthgton's Case (1613), 10 Co. Rep. at 39 a. 

Savilv, Savil (1727), ii Vin. Abr. 154. 

(b) Turner v. Wright (i860), 3 De G.F. & J. at p. 247, per Lord 

Campbell, C. Before the Judicature Act, 1 873, 3. 2 5 (3), a tenant 
in tail after possibility could not be sued in tort for waste [Williams 
V. PFilliams (1810), 1 2 East, 209. Quaere : since the Act). Such 
tenant in tail is also unable to bar ” the entail ; notwithstanding 
the repeal of s- 18 of the Fines and Recoveries Act, 1833, by the 
L.P.Am.A,, 1924 (Expiring Laws Act, 1925, s. i (2)). 

The conversion by the L.P.A., 1925, s. i (3) of entailed estates 

0 equitable interests has thrown grave doubts on the rule stated 
this paragraph. A tenant in tail in possession will now usually be 
• have the powers of) a ‘‘ tenant for life ” under the S.L.A., 1925 
20 (i) (i)) ; and the legal estate in the fee simple will be vested 
him. If in his capacity of tenant in tail he commits equitable 
ste for his own private benefit, will he not be violating his fiduciary 
ties under the Act ? See Potter^ ^ 93 ^ > Conveyancer^ pp. 233-250. 

1231. An entailed interest cannot be transferred Barring 
' act of the parties.*®’ But any tenant in tail in ‘'*^'**^ 
>ssession, and any tenant in tail entitled to the 
mainder or reversion in fee immediately expectant 

1 his estate tail (not being a taiant in tail after 
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possibility of issue extinct,<*>> or a tenant in tail whose 
interest was originally granted by the Crown for 
services rendered, and the reversion or remainder 
whereof is in the Crown)‘®> may convert his interest 
in tail into a fee simple by any deed showing an 
intention to that effect.‘^^ And a tenant in tail in 
remainder (not being such tenant as aforesaid), may, 
with the consent of the protector of the settlement,^®* 
so convert his entailed interest into a fee simple or 
any less estate.<f> The owner of an entailed interest of 
full age in possession (including the owner of a base 
fee {j>ost, % 1232) in possession who has power to enlarge 
it into a fee simple without the consent of any other 
person (§ 1232) may so convert by any devise con- 
tained in his will, executed since 1925 ; but only if 
such devise refers specifically either to the property or 
to the instrument under which it was acquired or to 
entailed property generally. Any condition, covai- 
ant, proviso, or limitation forbidding such conver- 
sion, or providing for the cesser or forfeiture of an 
estate tail upon such conversion, is void.‘*^> 

(a) Stone v. Newman (163 5), Cro, Car. at p. 428, per Curiam. 

(b) Fines and Recoveries Act, 1833, s. 18. Repealed by L.P.Am.A., 

1924, Sched. X, but revived by the Expiring Laws Act, 1925. 

(c) 34 and 35 Hen. VIII (1542), c. 20, ss. i, 2. 

Fines and Recoveries Act, 1833, s. 18- 

A.-G. V. Richmond {Duke') (No, 2), [1907] 2 K.B, 940. 

(d) Fines and Recoveries Act, 1833, s. 3. (The former necessity for 

enrolment was abolished by the L.P.A., 1925, s- 133 (i)). 

(e) Fines and Recoveries Act, 1833,5, 34, (For definition of “ protector” 

see posty §§ 1233-1238.) 

(f) Ihid. ss. 15 and 21. (The consent may be given by a deed which 

does not expressly state it ; if it is clear that the protector intended 

the remaindermen to be barred {Re Wilmer^s Trusts y Wingfield v. 

MoorCy [1910] 2 Ch. III)). 

(g) L.P.A., 1925, s. 176. 

An entailed interest not so disposed of ceased to be assets of the 
testator, and is deemed to be an interest ceasing on his death (A.E.A., 
1925, s. 3 (3))- Generally speaking, it follows the common law 
canons of inheritance, as modified by the Inheritance Act, 1833, 
and the L.P.Am.A,, 1859. 
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h) Corbefs Case^ Corbetv, Corbet (r6oo), i Co. Rep, 83 b. 

Mildmay^s Case (1605), 6 Co. Rep. 40 a. 

Portington^s Case (1613), 10 Co. Rep. 35 b. 

Dawkinsv. Penrkyn (i 878), 4 App. Cas. at p. 64, Lord Penzance, 

1232. A disentailing assurance executed by a 
int in tail not in possession, and not entitled to the 
ainder or reversion in fee immediately expectant 
his entailed interest, without the consent of the 
tector of the settlement (if any), limits a base fee 
:he person in whose favour the assurance is exc- 
:d.<®'> Such base fee will ipso facto terminate 
-he failure of the issue in tail, unless in the mean- 
e it has been enlarged into a fee simple absolute.*^ 

(a) Fines and Recoveries Act, 1833, ss. 22 and 34. 

SeymoPs Case (1612), 10 Co. Rep. 95 b. 

(b) Fines and Recoveries Act, 1833, s. 19. 

The principle of the base fee is, that it lasts so long as the entailed 
est of the person creating it would have lasted. Thus, if there is a 
ation in remainder to A and the heirs male of his body, and B, 
has inherited the interest as A*s eldest son, conveys, without the 
snt of the protector, to C and his heirs, C*s interest, unless en- 
d, ceases with the failure of A^s issue male through males. A 
fee is a fee simple determinable (JSeymor’s Case, ubi supra), 

1233. The protector of the settlement, for the 
poses of § 1232 , means the person or persons cn- 
d by the settlement to the first subsisting beneficial 
rest in the land (being an interest for years deter- 
able on the dropping of a life or lives, or any 
Iter interest, and not being a lease at a rent),*®' 
vithstanding that any such person or persons has 
lave alienated or encumbered such interest.**** 

l) Fines and Recoveries Act, 1833, s. 22, as modified by the L.P.A., 
1925, Sched. VII. 

)) Fines and Recoveries Act, 1833, s- 22. 

Jntil 1926, the settlor might appoint special protectors ”, not 
iding three in number. But s. 32 of the Fines and Recoveries 
1833, was repealed by the L.P.A., 1925, though with a saving 
rotectors appointed under settlements coming into operation be- 
1926. 


Base fee 


Protector of 
settlement 
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Interests not 

conferring 

protectorship 


Supplement- 
ary protectors 


1234. No bare trustee, heir, executor, admit 
trator, or assign becomes protector of a settlement 
virtue of any interest taken in such capacity. 

Fines and Recoveries Act, 1833, 27. 

Trustees directed to accumulate rents until a tenant in tail rea< 
a given age are not “ protectors ” of such entail ; and such tenan 
tail can create a fee simple without their consent {Re Trevat 
Trevanion v. Lennox, [1910] 2 Ch. 53 ^)^ 

1235. When any person is excluded under § 
afitey from being protector of the settlement, the ow 
or ovTiers of the next interest of the kind descril 
in § 1233 will be protector or protectors, of the set 
ment.‘^> If the protector is of unsound mind (whet 
so found by inquisition or not), the Lord Chancel 
or other the person or persons for the time being 
trusted by the King’s sign-manual with the cust< 
of the persons and estates of persons of unsot 
mind, is protector of the settlemait.<’’> If the p 
tector is convicted of treason or felony, or if r 
uncertain whether he is alive or dead, or if the per 
who would otherwise be entitled by virtue of 
interest to be protector has been excluded by 
settlor, but no substitute appointed in his stead, o 
for any other reason there is no protector existing 
virtue of such interest, the Chancery Division of 
High Court of Justice is protector of the settlemeni 

(a) Fines and Recoveries Act, 1833, s. 28. 

(b) ISiel. s. 33. 

Lunacy Act, 1890, s. 108. 

(c) The case of the convict, though stated, is, by a slip of the drafts 

not provided for by the section (33). The omission mui 
rectified by impHcation {Re Wainewright (184.3), ^ ' 

But ? since 1870. 

(d) Fines and Recoveries Act, 1833, s. 33- 
Ibid. ss- 38, 48, 49, 


Discretion of 1236. The protector of the settlement, in gh 
protector withholding his consent to a disposition by 

tenant in tail, acts according to his absolute discret 
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and not as a trustee. Any device, shift, or contrivance, 
by which it is attempted to control the free exercise 
of the protector’s discretion, whether imposed by the 
settlor or entered into by the protector himself, is void. 

Fines and Recoveries Act, 1833, ss. 36, 37. 


1237. Where tv'O or more persons are the pro- joint 
tectors of the settlement, by virtue of the ownership of P’^otecurs 
undivided shares in an interest of the kind described in 

§ 1233 , each of them is sole protector in respect of such 
undivided share as he could dispose of.<a> Where two 
or more persons have been appointed by the settlor as 
protectors, the consent of the survivor or survivors will 
be sufficient to enable the tenant in tail in ranainder 
to bar the entail ; in so far as no substitute for a 
deceased protector has been appointed.<») 

(a) Fines and Recoveries Act, 1833, s. 23. 

An undivided share in land can now only take eiFcct behind a trust 
for sale (S.L,A., 1 92 5, s. 36 (4)). Hence the undivided share will 
be personal estate, which can now be the subject of an entail 
(L-P,A., 1925, s. 130), 

Law of Property (Entailed Interests) Act, 1932, s. r. 

(b) Cokin V. BayleyWorthington^ [^9^8] A.C, 97. 

This decision can now, of course, apply only to settlements 
coming into operation before 1926. 

1238. The consent of the protector of the settle- Mode of 
ment must be given (if at all) either by the same 
assurance by which the disposition by the tenant in 

tail is effected, or by a separate deed executed on or 
before the day on which such disposition is made.'a^ 

No consent given by a protector can be revoked.<^> 

(a) Fines and Recoveries Act, 1833, ss. 42, 46. . 
prkzimore-Siar/e y, Whitmore’-Bedrliy [1907] 2 Ch. 332. 

(b) Fines and Recoveries Act, 1833, s. 44. 

Inasmuch as the protector’s consent must be given either by a 
deed executed before or on the same day as the disposition by the 
tenant in tail, or by joining in such disposition itself, it follows that, if 
it was not given before the tenant in tail’s death, it can only be given 
by executing such disposition {Whttmore-Searle v. Whitmore-Searle, 
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Enlai^ement 
of base fee 


'wenant 
' settle 


uhi supra). It may be effectually given by a deed which does not, in 
form, profess to give it \ if it is clear from the deed that the protector 
intended the remaindermen to be barred (Re Wtlmer^s Trusts, Wing-^ 
field V. Moore, [1910J 2 Ch. iii). 

1239 . A base fee (§ 1232) is enlarged into a fee 
simple by any of the following events, viz. : — 

(i) the vesting of the immediate remainder or 
reversion in fee (simple) in the same land, in 
the person in whom such base fee is vested ; 

Fines and Recoveries Act, 1833, s. 39. 

(ii) the execution by the person who, but for the 
creation of sudi base fee, would have been 
tenant in tail of the land, of a disposition, 
in favour of the person in whom such base fee 
is vested, which disposition would, but for 
the existence of such base fee, have passed a 
fee simple in such land ; 

Fines and Recoveries Act, 1833, s. 19. 

Such a disposition will, of course, require the consent of the pro- 
tector, if any (}hid. s. 35}. But if, after an assurance of a base fee by a 
trustee in bankruptcy, there ceases to be a protector of the settlement, 
the base fee automatically enlarges into a fee simple absolute (ibid. 
s, 60). 

(iii) the continuance in possession of the person 
in whose favour such base fee was created, 
or any person whosoever except a person 
claiming in remainder on or defeasance of 
the entailed interest, for twelve years next 
after the creator of such base fee might have 
barred the entail .without the consent of any 
other person ; 

Limitation Act, 1939, s. 11. 

(iv) by a gift by will complying with s. 176 of the 

Law of Property Act, 1925. 

1240 . A covenant to settle after-acquired pro- 
perty does not bind the covenantor to execute a 
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disentailing assurance of an interest in tail which 
subsequently becomes vested in him, or to grant a 
life interest out of it. 

Re Dunsany^s Settlement^ Note v. Duns any, [^9^6] i Ch. 578 (approving 
HU hers v. Parkinson (1883), 25 Ch. D; 200). 

1241 . Neither an interest in tail,‘“> nor a base No merger 
fce,<*»’ will merge in any subsequent interest. 

(a) Stafford's {Lord) Case (1609), 8 Co. Rep. at p. 75 a. 

Re Dunsany’s Settlement, Nott v. Dunsany, uhi supra at p. 582, per 
Romer, LJ. 

(b) Fines and Recoveries Act, 1833, s. 39. (A base fee does not merge ; 

it enlarges.) 

1242 . An assurance by deed by a tenant in tail Impetfect 
made otherwise than in conformity with the Fines and 
Recoveries Act, 1833, as amended by the Law of 
Property Act,’ 1925, confers upon the transferee 

only a descendible fee, determinable, on the death 
of the assuror, by entry by the heir in tail, or such less 
interest as is expressed by. the assurance to be created 
or transferred.*®’ No contract by a tenant in tail to 
execute a disentailing assurance will be specifically 
enforced against the issue in tail or the remainder- 
man except a contract in which a tenant in tail 
in possession has power to vest (or procure to be 
vested) in himself or the purchaser the fee simple 
or a term of years absolute in the land.**'’ 

(a) Stone v. Newman (1635), Cro. Car. 427. 

Mackil V. Clerk (1702), 2 Salk. 619 (overruling Took v, Glascock 
(1669), I Wms. Saund. 250). 

Mills V. Capel (1875), L.R. 20 Eq. 692. 

Hankey v. Martin (1883), 49 L.T. 560 (where the interest is 
described, by Kay, J., as a “ base fee”). 

Quaere : whether the heir’s right is a right of entry or a right 
of action {Doe d. Neville y. Rivers (1797), 7 Term Rep. 276 ; 

Doe d. Gregory v. Whichelo (1799), 8 Term Rep. 21 1). 

(b) Fines and Recoveries Act, 1833, s. 47. This section does not 

prevent the contract being enforced against the tenant in tail him- 
self during his lifetime {Bankes v. Small (1887), 36 Ch. D. 716). 

(c) L.P.A., 1925, s. 42 (4) (iii). Presumably subject to a contrary 

intention appearing in the contract. 
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1243. When a tenant in tail has created, in favour 

of a purchaser for valuable consideration, a voidable 
interest, and has afterwards made an assurance under 
the Fines and Recoveries Act, 1833, ^7 interest 

in the same land, such subsequent assurance, what- 
ever its object, will, except as against a purchaser 
for valuable consideration without express notice of 
the voidable interest, have the effect of confirming such 
voidable interest, to the extent to which the tenant 
in tail could have confirmed it by disposition under 
the Fines and Recoveries Act. 

Fines and Recoveries Act, 1833, s. 38. 

Crocker v. Waine (1864), 5 B. & S. 697. 

Hankey v. Martin (1883), 49 L.T. 560. 

By a “ voidable estate ” the Act presumably means an interest 
defeasible by the issue in tail or the remainderman or reversioner. 
Inasmuch as no assurance under the Fines and Recoveries Act now 
requires enrolment (L.P.A., 1925, s. 133 (i)), presumably any lease, 
however short, will have the effect described. 

1244. Subject to §§ 1231, 1242, 1243 ante^ and 
§1982 post, and to any statutory provision, no encum- 
brance or alienation created or effected by a tenant 
in tail binds the issue in tail ; and, after the tenant 
in tail’s death, the land is not liable for his debts 
(including Crown debts). 

Statute of Westminster II (1285) c. i. 

L.P.A., 1925, s. 208 (3). 

This paragraph must, of course, be read as subject to s. 176 
of the L.P.A., 1925, which enables a tenant in tail of full age to 
dispose of his entailed interest by testament {post, % 1982). 

(2) Life Interests 

1245. A life interest is an interest tenable during 

the life of the tenant or of some person or persons 
[cestuis que vie) other than the tenant. In the latter 
case it is called an interest pur autre A life 

interest can only exist as an equitable interest.*’*’ 
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(a) Co. Litt. 41 b. 

(b) .L.P.A., 1925,35. I (8), 4. 

1246. An interest for the life of the tenant is Cna/m 
limited by any express words which shew an intention 

to do so. An interest pur autre vie is created by a 
limitation to the tenant during the life of another 
person or persons, or by a limitation made by a 
tenant for life of any interest other than a term of 
years.*'^ 

Before 1926 a life estate in a deed was created by words showing an 
intention to do so, e.g. to A for life, or by using expressions which 
were insufficient to create an estate of inheritance, e.g. to A for ever 
(Co, Litt. 42 a). 

Wright d, AUingham v. Dmiey (1778), 2 Wm. BI. 1185. 

Kuselv. Watson (1879), ii Ch. D. 129. 

Zimblery, Abrahams^ [1905] 1 K.B. 577. 

In a conveyance inter vivos made since 1925, a limitation to A 
will, in the absence of intention to the contrary, convey a fee simple 
(or the whole interest the grantor has power to convey} (§ 1043 
and a similar construction has been put upon devises since 1837 
(§ 1 043 ante). Practically, therefore, if it is the intention of the parties 
that only a life interest should be limited, some such words as for his 
life or so long as he shall live ” should be used. 

(a) BrudneVs Case (1592), 5 Co. Rep, 9a. 

(b) Boddington v. Robinson (1875), L.R. 10 Exch. 270. 

BrudneFs Case {uhi supra) is an authority for saying that a lease to 
A during the lives of B and C will continue until the death of the 
survivor of B and C (Day v. Day (1854), Kay, at p. 709). (Note the 
effect of L.P, A,, 1925,8. 149 (6) where the lease for life is at a rent.) 

Prior to 1926 an interest pur autre vie could be created by a limitation 
without words of inheritance to a person in trust for another person 
for any interest less than a fee simple other than a term of years. 

(Meredith v. Joans (1631), Cro. Car. 244. Re Hunter and Hewlett* s 
Contract^ [1907] I Ch. 46). 

Various anomalous forms of interests for life may be imagined, 
e.g. an interest to A during the lives of A, B, and C and the survivor 
(Co, Litt. 41 b), an interest to A for life if B shall so long live, etc. 

But these are of small practical importance. 

1247. A corporation may (subject to the Mort- Lift interest 
main and Charitable Uses Acts) hold an interest pur 

L 
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autre vie ; but not an interest for its life. Semble^ 
a corporation cannot be a cestui que vie. 

Bacon, Abridgement, 7th Ed., Tit. Corporation E, 263, quoting Y.B. 

21 Edw, IV (1482), Hil. pi. 9. 

1248. Save for the law relating to trusts and 
mortgages, the tenant for life in possession (not being 
a mortgagee) is entitled, subject to any disposition 
made by himself or his predecessors in title, and to 
any liabilities by covenant or agreement entered 
into by himself or his predecessors in title, and bind- 
ing on him at law or in equity ifposty Section IV, 
Title II}, and to any franchises, easements, or profits 
(Title VI ante) affecting the land, to possession of 
the land<»> and the title deeds thereof, and to the 
enjoyment of the rents of the land,<®> and (subject to 
§ 1251) to the produce and other profits of the soil.«i> 

(a) Tewart v. Lawson (1874), L.R. r8 Eq. 490. Prior to 1926, a legal 

tenant for life was entitled as of course to possession ; the equitable 
tenant for life was not entitled as of right to possession ; it was a 
matter for the discretion of the Court {Re Wythes^ West y, 
WytkeSi [1893] 2 Ch. 369; Re Stamford and Warrington {Earl), 
Payne v. Grey, [1925] Ch. 162). Since 1925 a tenant for life is, 
subject to exceptional cases, entitled to possession of the settled 
land as estate owner (S.L.A., 1925, s. 19). But as he is a trustee 
of the settled land for all persons interested {Wd. s. 16 (i)), and 
probably as his right to possession is subject to his obligation to 
give effect to any legal or equitable interest having priority to 
his own beneficial interest, it will be controlled by the Court 
accordingly. 

(b) Garnery, Hannyngton (1856), 22 Beav. 627. 

Alkcood y. Heyzcood (1863), i H. & C. 745. 

Leathes v. Leathes (1877), 5 Ch. D. 221. 

The tenant for life, being the person in whom the legal estate is 
vested, is entitled to the custody of the title deeds as of right (S.L.A., 
1925, s. 98 (3)) and can recover possession of them from a contingent 
remainderman. Title deeds do not include deeds of appointment of 
trustees {Clayton v. Clayton, [1930] 2 Ch. 12} or securities for capital 
money. (S.L.A., s. 98 (3)}. If Aere are special circumstances, e.g. 
if the tenant for life is not a safe custodian, or the deeds are required 
to enable the Court to administer the property, the Court may deprive 
the tenant for life of the title deeds {Leathes v. Leathes, vhi supra) and 
also under S.L. A., 1925, s. 24 (i). 
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(c) Re Kemeys-Tynte^ Kemsys-Tynte v. Kemeys-Tynte^ [ r 8 9 2] 2 Ch. 21 1 . 

(d) J^f^er V. Vaughan (1840), 2 Beav. at p. 469, per Lord Langdale, 

M.R. 

Honywood v. Honyzoood (1874), L.R. 18 Eq. at p. 311, per Jessel, 

M.R. 

Brigsiocke v. Brigmcke (1878), 8 Ch. D. 357. 

1249. A tenant for life is entitled, notwithstanding Estovers 
the provisions of the law against waste, to cut and 

take from the land sufficient timber for the reasonable 
repair and fuel of his house standing thereon (“ house- 
bote ”), for making and repairing instruments of 
husbandry to be used thereon (“ ploughbote ”), and 
for repairing (ancient) hedges (i.e. fences) thereon 
(“ haybote ”) ; unless he is restrained from so doing by 
special provision in the instrument creating his interest. 

Co. Litt. 41 b. 

Estovers may only be used for actual repairs required 5 timber 
cannot be cut in advance (Gorges v. Stanfield (1597), 593 )* 

The incumbent of an ecclesiastical benefice has similar n^V^{Strachy 
V. Francis (1741), 2 Atk. 217). 

1250. A tenant for life whose interest determines Emblements 
(otherwise than by his own act or default) between 
seed-time and harvest, is entitled, notwithstanding 

such determination, to free ingress and regress into 
and from the land, for the purpose of reaping annual 
crops sown by him in the land (“ emblements ”). 

If the tenant for life be dead, his personal representa- 
tive may exercise such right. 

Co. Litt. 55 b. 

As a rule,' the daim of emblements is confined strictly to annual 
crops {Graves v. Weld (1833), 5 B. & Ad. 105). But it is extended to 
hops, on account of the great labour involved in the cultivation of 
them {Latham v. Jtwood (1638), Cro. Car. 515). Semhle : the right 
is unaffected by the provisioits of the Agricultural Holdings Act^ 

1923 (s. 24}. 

1251. A tenant for life, not expressly made un- PFasuby 
impeachable for waste, is liable to an action for tmantfar 
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damages or an account, and, if necessary, an injunc- 
tion, if he commits any act of positive (“ voluntary ”) 
waste {post, § 1319) on the land.*®' Even if he is not 
impeachable for waste, he will be similarly liable if 
he is guilty of equitable waste {post, § 1320), unless 
the instrument creating his estate expressly or by im- 
plication authorizes him to commit equitable waste.<*>> 
A tenant for life is not, in the absence of special pro- 
vision, liable for permissive waste*®' (§ 1319). 

(a) Co. Litt. 53 a. 

Woodhouse V. Walker (1880), 5 Q.B.D. 404. 

(b) Vane v. Barnard {Lord) (1716), 2 Vern. 738. 

L.P.A., 1925, s. 135. 

(c) Re Cartwright^ Avis v. Newman (1889), 41 Ch. D. 532. 

Inasmuch as, under the Settled Land Act, 19255, a tenant for life 
in possession will frequently have the legal estate in the fee simple 
vested in him, there may be technical difficulties in bringing an action 
of Waste against him, Semble, he might be made liable for breach of 
trust if he were guilty of waste. See Potter^ 1938* Conveyancer^ pp. 

1252 , The person having the (next) vested in- 
terest of inheritance in the land at the time when the 
waste was committed, and at the time when the action 
is brought, may bring the action, 

Woodhouse v. Walker^ ubi supra. 

The old Action of Waste was very technical on this point j but it 
was practically superseded, long before its formal abolition in 1833 
(Real Property Limitation Act, 1833, s, 36), by the Action of Case, 
The owner of the next vested interest of inheritance may also bring 
an Action of Trover to recover articles severed from the land, or an 
action for money had and received from the sale thereof (Seagram v. 
Knight (1867}, 2 Ch. App, at p. 632 per Ld. Chelmsford, L.C.}. 
There appears to be some authority for saying that the owner of a 
vested interest for life or years in remainder, or a reversioner for life 
or years, may also bring an action for damages, (Gr^^^^v, Cole (1672}, 
2 Wms. Saund. 252, n.}. Any person interested under the settlement 
may apply for an injunction to prevent the tenant for life from com- 
mitting waste, and may sue on behalf of himself and all other persons 
having the same interest (R.S.C. O. XVI r. 37). For the case of 
collusion between a tenant for life and a remainderman in fee, see 
Birch-Wolfe v. Birch (1870), L.R. 9 Eq. 683, where the Court 
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interfered, and ordered the value of the timber which was wrong- 
fully cut to be impounded and held for the benefit of the estate and all 
persons interested in it. 

1253. No equitable remedy (e.g. an injunction) Amdion 
will be given against a tenant for life in an action of 
waste, if the Court is of opinion that the acts of the 
tenant for life have really improved the value of the 
inheritance (“ ameliorating waste ”). 

MoUineux v. Powell (1730), in note to Bewick v. Whi^eld (1734), 3 
P. Wms. 267. 

Doherty v. Allman (1878), 3 App. Cas. 709. 

Meux V. Cohley, [1892] 2 Ch. 253. 

The last two cases were terms of years 5 but the argument would 
be stronger for life tenants. In Edmund v. Martell (1907), 24 
T.L.R. 25, the Court even refused to give the plaintijSF judgment for 
nominal damages in such a case. But the point was not seriously 
argued. 

1254. . Provisions for the cesser or forfeiture of a Twjeimn 
life interest upon alienation, voluntary or involuntary, of 
may be valid provided that they are not aimed at 
securing objects deemed to be contrary to the policy 

of the law.<*» A settlement by a person of his own 
property upon himself for life, with a provision for 
cesser or forfeiture on his own bankruptcy, is binding 
upon the’ tenant for life, but not upon his trustee in 
bankruptcy.' 

(a) Be Bedson's Trusts (1884), 25 Ch. D. 458 (personalty). 

Blackman v. Pysh, [1892] 3 Ch. 209. 

Be Cotgrave^ Mynors v. Cotgrave^ [^903] 2 Ch. 705 (personalty). 

(b) For list of such objects see ante, § 194. 

(c) Be Johnson Johnson, Ex farte Matthews and Wilkinson, [1904] 

I K.B. 134. 

Be Burroughs-Fowler, Burroughs-Fowler^ s Trustee v. Burroughs- 
Fowler,[i.^i 6 '\ 2 Ch. 251. 

1255. Subject to § 1254, the owner of a life Aliesatio. 
interest (including an interest pur autre vie) may 
alienate it,<*> and, in so doing, may create a quasi 

fee simple (§ 1256) or a quasi entail (§ 1258). He 
may also create out of it any estate for years.<^> 
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(a) Co- Litt. 42 a. 

(b) Such interests, unless made under an overriding power(e.g. under the 

S.L.A.), will come to an end with the expiry of the lessor’s 
interest. But a lease for years by a freeholder never occasioned 
a forfeiture ; because it did not convey the seisin. 

For the tenant for life’s statutory powers of alienation. See 
§ 1440 

1256. A quasi fee simple is created by a limitation 
of land to a person and his heirs, to hold during the 
life of another, or by a limitation to a person and his 
heirs by an assuror whose interest in the land is a life 
interest only. 

Co. Litt. 41 b. 

A conveyance of an estate for lives to a man “ his executors and 
administrators ”, has been held to give the executor a right as special 
occupant (Northern v. Carnegie (1859), 4 Drew. 587). Quaere : 
since the Land Transfer Act, 1 897. A limitation of a term of jears, 
or of pure personalty, to a person “ and his heirs ”, simply, will confer 
upon such persons all the interest of the donor in -such property 
absolutely (Saltern v. Saltern (1742), 2 Atk. 376 5 Re Johnston, 
Cockerell V. Essex (Earl) (1884), 26 Ch. D. 538}. A limitation to A 
and the heirs of his body ofa term of years, or of pure personalty, since 
1925, creates an entailed interest (L.P.A., 1925, s. 130 (i)}. 

1257. A quasi fee simple may be disposed of by 
the owner thereof inter utvos or by testament in the 
same manner as an ordinary interest for life but, 
if it is undisposed of by him at his death, it will go to 
his personal representative as assets.*'” In all other 
respects, the qualities of a quasi fee simple are those 
of an ordinary interest for life.*®' 

(a) Co. Litt. 41 b \ \ 

Seymor’s Case (1612), 10 Co. Rep. 95 
Wills Act, 1837, s. 3 (by testament). 

He cannot destroy an executory interest limited to take effect in 
defeasance of the quasi fee (Re Barber's Settled Estates (1881), 18 
Ch: D. 624}. 

(b) Devolution by “ special occupancy ” was abolished by the A.E.A., 

1925, s. 45 (i). There appears, however, to be no express 
reference to quasi fees simple or entails. 

(c) Co. Litt. 41b. 
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1258. A quasi entail is created by a limitation Quasi entail 
of land to a person and the heirs of his body, to hold 

during the life of another, or by a similar limitation to 
a person and the heirs of his body by a donor whose 
interest in the land is a life interest only.<“^ Any 
devise for the life of a person other than the devisee, 
and any devise made by a person having an interest 
pur autre w, from which an intention to create an 
interest in tail can be gathered, will, if coming into 
operation before 1926, have a similar effect.'*” A 
similar limitation of an estate for years will convey the 
whole of the donor’s interest to the donee absolutely.' «> 

(a) lioe d. Blake v. Luxton (1795), 6 Term Rep. 289. 

Campbells, Bandas (1803), r Sch. k Lef. 281. 

Blade V, Pattison (1835), 5 LJ. (Ch.) 51. 

(b) Wastneys v. Chappell (1714), 3 Ero. Pari. Cas. 50. 

Murthwaite v. Jenkinson (1824), 2 B. & C. 357). 

In a devise coming into operation after 1925, technical words 
must be used (L,P. A., s. 1 30 (2)}, 

(c) Webbv, Webb (1710), i P. Wms. 132. 

Lazo V. Burron (1734), 3 P. Wms. 262. 

Hodgeson v. Bussey (1740), 2 Atk, 89. 

Ready, Bnell (X743), ^42- 

Murthwaite v. Jenkinson (1824), 2 B. & C. 357. 

Doncaster Y, Doncaster 3 K. & J. 26. 

Technical words of limitation are essential to create an entail, 
both in a deed and in a will, coming into operation after 1925, in any 
property whether real or personal (L.P.A., 1925, s. 130). 

1259. A person entitled to a quasi entail in Barring of 
possession may convey, not only his own interest, but fi^fi«>f^ii 
also the interests of the issue in quasi tail and the re- 
maindermen expectant on the failure of such issue, 

by ordinary conveyance inter vivos.^^^ A tenant in 
quasi tail in remainder can only, without the con- 
currence of the quasi tenant for life in possession, 
convey his own interest and that of his issue."” 

Bemble : a tenant in quasi tail (other than a tenant in 
quasi entail after possibility of issue extinct) can 
devise his interest."** 
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(a) Norton v.Frecker(iy^f)^ 

I Atk. 524. I (overruling Loec v. Burron (1734), 3 

Doe d. Blake v. Luxton j P. Wms. 262, on that point)* 
(i795),6TermRep.289 J 

Quaere : Can such a person destroy an executory interest limited 
in defeasance of his estate ? The tenant of a quasi fee cannot (jR^ 
Barber^ s Settled Estates (1881), i8 Ch. D. 624). 

(b) Wastneys v. Chappell (1714), 3 Bro. Pari. Cas. 50. 

Blade v. Paitison (1835), 5 (Ch.) 51. 

Re Barber* s Settled Estates^ ubi supra, 

(c) L.P.A., 1925, s. 176. (But, again, quasi entails are not expressly 

mentioned in the section. And the provision only applies to testa- 
ments executed or republished after 1925 {ibid. subs. (4)).) 

1260. A tenant in quasi tail has, with regard to 
the user of the land, only the powers conferred upon 
the original tenant by the instrument creating the 
tenancy for life ; or, if there is no such instrument, or 
so far as such instrument does not extend, only the 
ordinary powers of a tenant for life {ante^ §§ 1248- 
1251). 

It is difficult to find any express authority for this statement 5 but 
it is equally difficult to suppose that a tenant for life could confer more 
powers than he himself has, by the simple process of alienating his 
estate. 

1261. When an interest is limited by non-testa- 
mentary writing to a person (without words of 
inheritance) until the happening of an uncertain event, 
or whilst a certain state of things shall continue, and 
the instrument became operative before 1926, such 
an interest will be a determinable life interest.^®’ 
A similar limitation in a testament will {semble) con- 
fer a fee simple determinable (ante, § 1060) ; unless 
the nature of the limitation is such as to show an 
intention on the part of the testator, that the interest 
shall not last beyond the lifetime of the devisee or 
some other person living at the time when the testa- 
ment takes effect. In the latter event, the devisee 
will (probably) be deemed to take a determinable life 
interest.*’’* 
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(a) Co. Litt. 42 a. (A common example of such an estate is created by a 

limitation to a woman But the L.P. A., 1925, 

s 60 (i), makes the matter doubtful- Probably a good deal would 
depend on the nature of the contingency.) 

(b) Wills Act, 1 837, s. 28. (This enactment appears to be still in force, 

except in so far as it is inconsistent with the express provisions of 
the L.P .A., 1925, e.g. s. 130 (i). The same construction would 
apply to a deed coming into operation after 1925 (L.P .A., 1925, 
s. 60). 

1262. If, in an action by a lessor or reversioner Absence of 
claiming land on the alleged expiry of an interest 

i>ur autre w, it is proved by the plaintiff that any 
':estut que vie has been absent from the realm by the 
space of seven years together, such cestui que vie is, 
in the absence of proof of his life, presumed to be dead. 

18 & 19 Car. II (1666), c. 1 1, s. I. 

1263. Any person entitled to any interest in Production 
expectancy after the death of any other person may, 

on proof of such fact, and that he has reasonable 
grounds for believing that such other person’s death 
is being concealed, obtain from time to time an order 
of the High Court compelling production of such 
other person by the person alleged to be concealing 
biis death. In default of such production, such 
claimant will be entitled to enter upon the land in 
question ; unless the person ordered to produce the 
cestui que vie can satisfy the Court that he has failed, 
from no fault of his own, to make such production, 
ind that the cestui que vie is in fact alive. 

Cestui Que Vu Act, 1707, ss. 1-4. 

Re Owen (1878), xo Ch. D. r66. 


1264. A tenant pur autre vie who holds over after Holding 
lie death of the cestui que vie without the express 
consent of the person next entitled becomes a tres- 
passer, even though his original entry on the land 
vere lawful. 


Cestui Que Vie Act, 1707, s. $. 
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(3) Future Interests in Land 

1265 . By operation of law or by act of the 
parties, an interest may, subject to the Rule against 
Perpetuities and to the other restrictions set forth in 
this Title, arise or be created to take effect in posses- 
sion at a future date, certain or uncertain. Such an 
interest takes effect either by way of reversion, or of 
remainder, or of executory interest ; but (subject to 
§ 1266 posi)^ only as an equitable interest.'*’ Such an 
interest is alienable.'’*’ 

(a) L.PA., 1925, S.4. 

(b) Ibid, s. 4 (2) (a). There was at one time considerable doubt on this 

point, owing to fears of “ maintenance ” {ante^ § 95 S)* 

The notion of interests in land not clothed with possession may 
be said to be alien to a sj^tem of law in which possession was long 
regarded as the best, ifnot the only satisfactory, evidence of ownership* 
But in fact the recognition of such interests followed, almost inevit- 
ably, frord the fundamental doctrine of tenure, which regarded every 
estate in land as derived from the estate of a superior ; for it was 
substantially, if not logically, impossible to deny to the superior an 
interest in the land, even though, by his own act, he had deprived him- 
self of possession. Accordingly, some place had to be found for the 
interest of the superior ; and, ultimately, it was classed as a future 
estate, though, as Ventris, J., pointed out, in his elaborate judgment 
in the leading case of Dightm v. Greenvil (1693), 2 Vent, at p. 328, 
a reversion is really a present interest, because, in theory at least, it 
carries enjoyment of the services of the tenant, though it does not 
confer possession of the land. It was, probably, the technical 
difficulty of admitting two independent seisins of the same land, that 
produced the classification 5 for it was impossible to allow seisin to the 
reversioner, where the particular tenant had a freehold estate. But, 
as a mere term of years did not carry seisin, a reversion thereon was, as 
we have seen (§ 1035, n., ante), for some purposes regarded as a cor- 
poreal hereditament, and, as such, carried seisin. Very early also was 
recognized another class of interests, which conferred neither present 
enjoyment of services nor present possession ; and the idea of the “ re- 
mainder which was evidently approaching in Bracton’s day [Liber 
De Legibus Jngliae, fo. 18 b) through the medium of conditional 
limitations, was fully recognized by Littleton (ss. 716-19) at the end 
of the fifteenth century, though the creation and operation of re- 
mainders were hedged about, as will appear, by elaborate rules to 
prevent abeyance or interruption of the seisin. Shortly after Little- 
ton’s time (Co. Litt. 378 a), a further development of the theory of 
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mainders admitted of their creation in iavour of unascertained 
rsons — a. practice which, though condemned by Littleton (s. 721), 
viously, when recognized, added greatly to the powers of disposition 
joyed by landowners. Meanwhile, the freedom allowed by the 
ourt of Chancery in dealing with the use, or beneficial interest in 
id held by a fiduciary owner, permitted the creation of almost any 
ture or contingent interests of an equitable kind ; and when these 
ere, by theStatuteof Uses, converted into legal interests, a third class 
' future interests (known as “ executory interests ”) became possible, 
uring the seventeenth and eighteenth centuries, the Common Law 
ourts continued to give some effect to the strict rules which still 
)und the creation and operation of remainders ; but, as will be seen, 
iring the nineteenth century, partly by statute, partly by judicial 
:cision, remainders and executory interests have been very largely 
similated, at least so far as settlements dated after 1877 are concerned, 
evertheless, it is still quite impossible for any systematic statement of 
e law to ignore the technical differences between them. 

1266 . A reversion arises by operation of law Itnersion 
henever a smaller (“ particular ”) interest in land is 
•eated by act of the parties out of a larger, by any 
mitation which does not at the same time dispose of 
le residue of the interest of the creator to a third 
arty.(»> When the particular interest is an interest 
f freehold, the reversion arising in the creator is 
n incorporeal hereditament.*'’* When the particular 
iterest is an interest for years, the reversion arising 
1 the creator is for some purposes (§ 1033, n.) deemed 
D be a present interest subject to the term of years.*®* 

(a) Litt. s. 19; Co. Litt. 22 b. (The fact that the creator of the smaller 

interest expressly limits or reserves the residue to himself or his 
heirs, is immaterial ; except that such a limitation made 

the creator a purchaser for the limited purposes of the law of 
inheritance (Inheritance Act, 1833, s. 3)). 

(b) And therefore it lay in grant at the common law (Litt. s. 554, etc, ; 

Throgmorton v. Tracey (i 5 55), 2 Dyer, 124 a. The last is one of 
the best genera] authorities on the nature of a reversion). And no 
dower could be claimed in respect of it {D^Jrcy v. Biake (1805), 

2 Sch. & Lef. at p. 390,p<?r Redesdale, C. (I)). Before 1926, a 
reversion might be legal or equitable depending on whether it was 
created out of a legal or an equitable estate. After 1925, a 
reversion upon a life interest must be equitable, for the land being 
settled, the legal estate is in the tenant for life or statutory owner 
(S.L.A., 1925, ss. 4, 16). Is the term “ reversion ” appropriate 
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to apply to such an interest ? . A legal reversion may still exis 
upon a term of years, e.g. if A having a legal fee simple grants z 
legal term to B, A has a legal reversion, and if B grants a subleast 
of his term to C, B also has a legal reversion. 

(c) Walter v. Talden^ [19^2] 2 K.B. 304. (Apparently it lay both in 
livery and in grant at the common law (Co. Litt. 48 b and 49 a : 
Anon. (1537), I Dyer, 33 a; Doe i. Were v. Cole (i 827), 7 B. & 

C.243)). 

The interest retained by the creator of an estate in fee simple is 
called a “ seignory Witii rare exceptions (§ 1042, n.) a seignory 
must have been created before the passing of the statute Quia Emptores 
in 1290 ; and, not unnaturally, its incidents are now of small practical 
value. The most conspicuous was the right to claim the possession 
of the land as an “ escheat ” ; should the tenant of the fee simple die 
intestate and without heirs. But this was little more than the right 
of every reversioner to claim the land on the expiry of the particular 
estate. And it is now abolished (A.E.A., 1925, s. 45 (i) (dj) ; but 
only as to deaths occurring after 1925. The owner of a reversion is, 
subject to express restriction, entitled to all the rights in respect of the 
land specified in § 1 038 ante, and to such other rights as may have been 
expressly reserved, excepted, or otherwise created, by the instrument 
under which his reversion arises. This statement seems to-day to be 
true of the reversioner on a term of years for the sweeping change in 
the position of life and entailed interests made by the L.P.A., 1925, 
whereby these can only be created as equitable interests, has, in theory 
at least, made it difficult to maintain the rule laid down in the pre- 
ceding sentence, at any rate in the case of reversions on freehold 
interests, the only true reversions at the common law. There is no 
tenure between the legal and the equitable owner. Apparently there 
is no attempt in the Act to deal with the difficulty, and it seems that 
the relation of lord and tenant is implicitly swept away in such cases. 

The owner of a fee simple reversion on a term of years in land, 
whether absolute or subject to any incumbrances, estates, rights, or 
interests, vested or contingent, and every person claiming to have a 
power of disposing of such an interest for his own benefit, may apply 
to the Chancery Division of the High Court for a declaration of the 
validity of his title 5 and such declaration may be granted under the 
conditions prescribed by, and will be valid to the extent described in, 
the Declaration of Title Act, 1 862, ss. i, 48. 

1267. The owner of a reversion on a term of 
years may by writing or testament alienate his interest 
without the attornment of the owner of the particular 
estate. 


L.P.A., 1925,3. 15 1. 
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This rule, though contrary to feudal principles, was early estab- 
lished in the common law ; for Bracton {De Legibus, fo. 82), after some 
little hesitation, states roundly, that services can always be assigned, 
at any rate by Fine, though the right to receive the tenant^s homage 
cannot be transferred without the tenant’s consent. Apparently, 

Bracton’s view soon prevailed 5 for, though the attornment, or consent 
of the tenant to hold under the transferee, was still required, the Old 
Natura Brenjium {temp. Edward III, ed, Pynson (n.d.) fo, xlix ; ed. 

Tottell (1584}, fF. 168 — 70) contains two forms of writ {Quid Jt 4 ris 
Clamat, and Per Quae Servitia) which can be traced back to Bracton’s 
own day, to compel the tenant, not being a tenant in tail {Bowles* 

Case (1615}, II Co. Rep. 80 a) to attorn or be attorned. It is 
worth noting, that Fitzherbert, whose New Natura Brevium was 
printed in 1534, though obviously aware of the existence of these 
writs {op. cit, 49 H, 147 A), did not think it worth while to reproduce 
them ; but it would not, perhaps, be safe to attribute the omission to 
anything but the fact that they were not Writs Original, with which 
Fitzherbert was mainly concerned. The Quid Juris Clamat is given 
in the printed Register of 1687 {Judicialium^ ff. 36, 57). Meanwhile, 
the passing of the Statute of Uses had dealt a further blow at the theory 
of feudal allegiance ; for it was soon afterwards held {Heyward* s Case 
(1595), 2 Co, Rep. 35 sl) that a conveyance which operated by virtue 
of the statute passed the reversion without attornment of the tenant. 

Finally, in 1705, a statute (4 & 5 Anne, c. 16, s. 9) abolished the 
necessity for attornment in all “grants and conveyances ”of reversions. 
Apparently, attornment still remained necessary where the reversioner 
came in by adverse title {Harris v. Booker (1827), 4 Bing. 96). Any 
act which recognizes the position of die new reversioner will be 
sufficient as an attornment {Gladman v, Plumer (1845), 15 L.J.Q.B. 

79). The attornment of ffie tenant to a stranger, which formerly 
worked serious detriment to the reversioner, no longer has any effect 
(L.P.A., 1925, s, 151 (2)) 5 except (possibly) as a disclaimer in- 
volving forfeiture of die tenant’s interest. A tenant is protected if he 
pays rent to the former reversioner without notice of the transfer of the 
reversion {ibid.). With regard to the form by which a reversion could 
be transferred, it seems quite clear that, subject to the necessity for 
attornment, a reversion, whether a true reversion on a freehold interest 
or a so-called reversion on a term of years, could, by Littleton’s day, 
be transferred by deed of grant (Litt. ss, 567-8). It can now, of 
course, if an equitable interest, be transferred by mere writing. 

1268 . A possibility of reverter arises in the donor Possibility 
or his heirs upon a grant or devise of a determinable ofmenn 
fee simple {ante, § 1050), or an interest defeasible 
on the happening of a condition subsequent {post^ 
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§ I324).<®^ Such a possibility may be devised, or 
assigned inter vivos by writing.<*>> 

(a) Doe d. Simpson v. Simpson (1838), 4 Bing. (N.C.) 333. 
Pemberton v. Barnes, [i 899] i CL 544. 

(b) Wills Act, 1837, s. 3. 

Real Property Act, 1845, 5. 6. 

L.P.A., 1935, 3. 4 (2). 

Pemberton v. Barnes, ubi supra. 

A fee simple conditional will merge in the possibility of reverter 
expectant upon it (Doe d. Simpson v. Simpson, ubi supra). A difficulty 
arises where there is a limitation of a contingent remainder in fee 
simple. According to Coke (Co. Litt. 342 b) and Blackstone (Comm. 
II, 107), the fee remained in abeyance so long as the contingency 
might, but did not, take effect ; but it may be that the changes 
effected by the L.P.A., 1925, have altered the position. Clearly, 
however, some interest remains in the donor; but whether a reversion 
or some other species of interest may be doubted, though Fearne 
(Contingent Remainders, pp. 359-64) takes the former view. The 
point does not, at the present day, seem to be of practical importance. 
The Contingent Remainders Act, 1877, whi^, for about half a 
century, greatly affected the position of contingent remainders, was 
repealed by the L.P. (Am.) A., 1924, Sched. X, as obsolete after the 
changes in the law effected by the L.P. A., 1922. 

1269 . Subject to . the Rule against Perpetuities 
[post, §§ 1679-1685), a remainder is created whenever 
an interest of freehold is limited to a person other than 
the settlor, to take effect in possession on the expiry 
of a preceding interest of freehold duration, limited 
by the same conveyance.<c> If such remainder is 
limited absolutely to an existing and ascertained 
person or persons, it is said to be “ vested ” ; if it is 
limited in favour of an unborn or unascertained person 
or persons, or in favour of an ascertained person or 
persons on the happening of an event other than the 
expiry of the particular interest, it is said to be “ con- 
tingent Upon the happening of the contin- 
gency, a contingent remainder is said to be vested.'®^ 

(a) It is important to notice, that the remainder must contemplate neither 
{a) premature determination of- the particular interest, for that 
would involve an interruption of the seisin (which was disliked by 
the common law), nor { 6 ) entry for condition broken, which 
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formerly could only be reserved to the donor, but can now be made 
exercisable by any person (L.P.A., 1925, s. 4 (3)), nor (c) an 
interval between the expiry of the particular interest and the taking 
effect in possession of the remainder, for that would have involved 
an abeyance of the seisin, a result also repugnant to the common law 
(See the arguments and opinions of the Court in Colthirst v 
Bejushin (1550), i Plowd. 21, and Corbet v. Stone (1653), T. 
Raym. at p. 151). ‘‘On the expiry” appears, then, to be the 
correct phrase. 

(b) The necessity for a particular interest of freehold to support a re- 

mainder of freehold is obvious on common law principles ; for a 
freehold interest could at the common law only be limited in pais 
by a feoffment, and a feoffment involved livery of seisin. But an 
apparent exception to this rule could be made by* enfeoffing a 
tenant for years on behalf of an ascertained so-called remainderman, 
who thus, in fact, acquired a present interest subject to the term. 
This is the explanation of the passage in Littleton (s. 60), which has 
puzzled so many readers (Z>^ Grey v. Richardson (i747)> 3 Atk. 
469) ; and presumably the same result might be produced by 
an appropriately worded deed under the L.P.A., 1925, s. 56 (i). 
Obviously, no contingent remainder (so called) could be limited 
in either of these ways. 

(c) Co. Litt. 49 a. 

(d) Ibid. 378 a; Whitby v. Von Luedeckcy [1906] I Ch. 783. (As 

pointed out above, Littleton (s. 721) was unwilling to admit the 
legality of remainders ; but for once his distinguished commentator 
did not agree with him. The truth probably is, that the question 
was an open one in Littleton’s day, and, before Coke wrote, had 
been definitely setded in the affirmative {Colthirst v. Bejushin 
(1550), I Plowd. 21).) 

(e) Archer^ s Case, Baldwin v. Smith (1597), i Co. Rep. 66 b. 

Any attempt before 1926 to limit a freehold interest to commence 
at a future date, otherwise than as a remainder upon a particular estate 
of freehold, or as an executory interest, was void ab initio 
(Buckler v. Harnjy (1596), Cro. Eliz. 450 ; BarwicVs Case 
(1598), 5 Co. Rep. 93 b (3rd resolution); Pay*s Case (1602), Cro. 
Eliz. 878). This rule, which was, of course, the result of the aversion 
of the common law from an abeyance of the seisin, has been rendered 
obsolete by the legislation of 1922—6. No remainder could be limited 
to take effect on the expiry of a fee simple ( Co. Litt. 1 8 a ; Blackstone, 
Comm. II, p. 164; Jliusgrazfe v. Brooke (1884), 26 Ch. D, 792)) ; 
but alternative contingent remainders in fee simple might be limit^, 
in such a manner that only one of them could possibly take effect 
{Loddington v. Kime (1697), I Salk. 224 ; Re White and Hindle 
(1877), 7 Ch. D. 201). This is the logical result of the fact, that a 
fee simple is the greatest interest known to the law, combined with 
the working of the statute Quia Emptores, which forbids any attempt 
by a subject to create an estate in fee simple by sub-infeudation. 
Having limited a fee simple, the settlor has nothing left to give. The 
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rule applied, according to Lord Hardwicke, even to determinable fees 
{Stafford {Earl) v. Buckley (1750), 2 Ves. Sen, at p. 180). As an 
example of alternative contingent remainders, a limitation to A for 
life, remainder to B in fee simple if he should survive A, if not, to C 
in fee simple, would be a perfectly good limitation. But any attempt 
to provide for the transfer of the fee simple to C, after it had once 
vested in B, would be bad as a remainder 5 though it might be good if 
effected by executory limitation. 

Note on the Law Relating to Future Interests Before 1926, 

For the detailed history of the law relating to remainders, see the 
previous edition, pp. 671—692. 

Owing to the fundamental changes made by the legislation of 
1925, it may be well to outline the rules that had existed at common 
law as modified by statutes prior to 1926. Apart from reversions 
there were two main types of future freehold interests ; I. Remainders, 
which could be legal or equitable j II. Executory interests, which 
could be legal or equitable. Equitable remainders and equitable 
executory interests were referred to as future trusts, 

7 . Remainders. 

The main rules relating to remainders were 5 

(i) A remainder was void, unless when it was created, it was 
supported by a particular prior estate of freehold created by the same 
instrument. A grant to the first son of A was void if A had no son 
at the date of the grant. The reason was that the old common law 
method of conveying freeholds — ^feoffment with livery of seisin — 
required the feoffor (grantor) to be divested of the seisin, and the 
feoffee (grantee) invested with it at the moment the estate was 
created. The seisin was never allowed to be in abeyance (without an 
owner) for the lord could only take services and incidents from a 
person seised of the land. The rule a^inst abejyance of seisin con- 
tinued after a deed of grant became the normal method of creating an 
estate of freehold. Hence, in the above example, as there was no one 
to take the seisin the conveyance was a complete failure 5 the seisin 
and the whole estate remained in the grantor: But a grant to Z for 
life remainder to the first son of A, a bachelor, was valid, for the 
seisin of Z supported the contingent remainder to A*s son. The 
particular prior estate had to be a freehold, for a term of years did not 
carry seisin ; the seisin would be in the freehold reversioner. Hence 
a grant to B for ten years and then to C’s unborn son, only created a 
valid lease to B, the reversion remaining in the grantor in fee simple. 
A grant to D for ten years and then to E in fee simple operated to 
vest the seisin (the legal fee simple) in E subject to D’s lease ; E had 
a vested estate of freehold. If X had a legal fee simple and granted it 
to A for life in 1900, X had the legal reversion. If in 1910 X 
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disposed of his interest to B in fee simple, this would be a transfer of a 
reversion j to be a remainder the particular estate and the remainder 
had to be created by the same instrument, e.g. to B for life and then 
to C in fee simple. 

(2-) A remainder after a fee simple was void. The grant of a fee 
simple exhausted the grantor’s whole estate, and there was nothing 
further to grant. 

(3.) A remainder could not take effect before the natural termina- 
tion of the particular estate. It could not take effect in defeasance of 
the particular estate ; it had to operate by way of succession and not 
by way of interruption. In a grant to A for life but if B is called to 
the Bar, to B immediately ; A took a life estate, B took nothing, the 
grantor had the reversion. The reason was that no one but the 
grantor and his heirs could take advantage of a right of entry on land 
for a condition broken. 

(4.) A remainder was void unless it became vested during the 
continuance of the particular estate, or the moment it determined. 
This rule again' was based on the principle that the seisin must not be 
in abeyance. The seisin had to vest in someone when the particular 
estate determined. In a grant to A for life and one week after his 
death to B, B took nothing. In a grant to C for life remainder to D’s 
son when he attained twenty-one, the son took nothing unless he had 
attained twenty-one at C’s death. 

A contingent remainder was liable to destruction by surrender, 
merger or forfeiture of the particular estate before the contingent 
remainder had vested. For example, in a limitation to A for life 
remainder to his first son for life, remainder to B and his heirs ; if 
A surrendered his life estate to B before the birth of a son, the life 
estate would merge in the fee simple, and the son’s remainder would 
fail for want of a particular prior estate of freehold to support it. 
Had A’s son been born before the surrender, his remainder, being 
vested, could not have been destroyed. If A purchased B’s fee 
simple before the birth of a son, A’s life interest would merge in the 
fee simple and the son’s remainder failed because there could be no 
remainder after a fee simple. Again, if A by any act caused a for- 
feiture of his life estate before the birth of a son, e.g. by a tortious 
convej^ance, the son’s remainder foiled. Contingent remainders 
could be saved from destruction in these three ways by the device of 
trustees to preserve contingent remainders, attributed to Sir Orlando 
Bridgman during the seventeenth century. The Real Property Act, 
1845, s. 8, provided that after 1844 a contingent remainder should 
take effect notwithstanding the determination of the particular 
estate by surrender, merger or forfeiture, in the same manner as if 
such determination had not taken place. The Act also abolished the 
tortious operation of a feoffment. But a contingent remainder was 
still liable to destruction if it failed to vest during the continuance of 
Mi 
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the particular estate ; e.g. a limitation to H for life and after his 
death to such of his children as should be living at the death of his 
wife ; H died first, thus the children who were to take were not 
ascertained at the determination of the particular estate, and therefore 
the contingent remainder to the children failed {Cunliffe v. Brancker 
(1876), 3 Ch. D. 393). In consequence of this decision, the Con- 
tingent Remainders Act, 1877, was passed, which provided that, a 
contingent remainder created by an instrument executed after 2nd 
August 1877 (including a will confirmed after that date) should not 
fail because it had not become vested during the continuance of the 
particular estate, provided it would have been valid had it been 
construed as an executory interest. In effect, this means that provided 
the remainder complied with the first three rules set out above, but 
failed to satisfy the fourth rule, it would be saved from destruction 
provided it did not infringe the perpetuity rule. This rule requires 
that every futureinterestmust vest in interest within the duration of a 
life or lives in being and twenty-one years after. In a limitation by 
deed, to A for his life remainder to any wife he may marry for life 
remainder to the children living at the death of the survivor, the 
interests of A and any wife of his were valid, but the interests of the 
children failed, because it could not be postulated with absolute 
certainty at the time the deed was executed that they wguld be as- 
certained within twenty-one years of the death of A, the life in being. 
In other words, A might be survived by a wife (who was not a life 
in being) by more than twenty-one years, and the children to take 
would not b^ ascertained within twenty-one years of A*s death, i.e. the 
future interest might not vest within the perpetuity period, and there- 
fore failed. Hence in a limitation by deed dated 1900 to A, a bachelor, 
for life remainder to his first son to attain twenty-one, if A died before 
the son attained twenty-one, the son’s contingent remainder would 
be saved under the Act of 1877, ^ attained twenty- 

one he was bound to do so within twenty-one years of A’s death. 
But a similar limitation to B, a bachelor, for life remainder to his first 
son to attain thirty would fail, if B died before any son attained that 
age, because there could be no certainty at the time when the deed 
was executed thatanysonofB would attain thirty within twenty-one 
years of B’s death, and therefore the contingent remainder infringed 
the perpetuity rule. 

When equitable interests were revived in the seventeenth century, 
it became possible again to create equitable remainders ; e.g. unto 
and to the use of X and his heirs on trust for B for life and then on 
trust for the first son of B to attain twenty-one. The first three rules 
applied to equitable contingent remainders, but the fourth rule did 
not, and if B, in the example above, died before his son attained twenty- 
one, the seisin being in X and his heirs, the equitable contingent 
remainder took effect when B’s first son attained twenty-one. 
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The Land Transfer Act, 1897, provided that on the death of a 
testator after 1 897 all his realty should vest in his personal representa- 
tives, and as the legal estate was vested in them^^ it follows that a legal 
remainder could not be created under the will of a testator dying after 
1897 Rohson, Douglass v. Douglass, [1916J i Ch- 116). 

//. Executory Interests. 

The common law took no cognizance of the use or equitable 
interest, and equity did not apply the strict common law rules about 
remainders to equitable interests. It has been seen that at common 
law in a limitation to A and his heirs, but when B naarries to B and 
his heirs, B took nothing because two of the rules relating to remainders 
were violated. Prior to the Statute of Uses, 1535, a conveyance 
could have been made to X and his heirs to the use of A and his heirs 
but when B marries to the use of B and his heirs, under which X had 
the legal fee simple (the seisin), A had the use, or equitable interest in 
fee simple, which would pass over to B in fee simple when B married. 
This was known as a shifting use. Again, a grant to C (an infent) 
when he attains twenty-one was void at common law for reasons 
already stated. But a conveyance before 1535 to X and his heirs to 
the use of A (an infant) when he attains twenty-one, gave A a valid 
equitable life interest on attaining his majority. This was known as 
a springing use. After 1535, the effect of the Statute of Uses was to 
execute the use, that is, turn it into a legal estate, $0 that in the above 
examples A took a legal fee simple, which was liable to be defeated on 
B’s marriage, and when B married he took the legal fee simple. C 
would take a legal life estate when he attained twenty-one. These 
legal executory interests thus violated the strict common law rules 
relating to legal contingent remainders. In a conveyance inter vivos 
it was essential to have the words ** to the use of”, or “ in trust for ”, 
before the Statute of Uses would turn the use or trust into a legal 
estate. The court would not read them into a limitation and thus 
validate what was void under the common law rules, e.g. to C an 
infant when he attains twenty-one, was void 5 but to X and his heirs 
to the use of C an infant when he attains twenty-one was valid, for 
as X was seised to the use of C, the Statute of Uses, 1535, turned C’s 
use into a legal estate for life on his attaining twenty-one, and he was 
deemed to be seised of it. But in vidlls, greater latitude was allowed, 
and the same interpretation was placed on a devise as if a use had been 
expressly inserted, e.g. a devise to C (an infant) when he attains 
twenty-one, gave C a valid legal estate for life when he attained his 
majority, whereas a grant inter vivos to C would have failed, there 
being no particular prior estate of freehold to support it, and no uses 
could be implied. In short, in conveyances inter vivos, shifting and 
springing limitations could only be created at law by a conveyance to 
uses ; in wills such limitations were implied ; effect was given to 
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them although no use was declared. Thus a devise to A and his heirs, 
but when B married to B and his heirs, gave A a legal fee simple 
which was liable to be defeated and pass to B in fee simple on B’s 
marriage (shifting devise) 5 and a devise to C an infant when he 
attains twenty-one, gave C a legal estate for life when he attained his 
majority (springing devise). When uses were revived at the end of 
the seventeenth century, equitable interests operating by way of 
shifting or springing trusts because possible ; e.g. unto and to the use 
of X and his heirs on trust for A and his heirs, but when B marries on 
trust for B and his heirs ; unto and to the use of X and his heirs on 
trust for C (an infant) when he attains twenty-one. A took an equit- 
able fee simple, which was defeasible on B’s marriage ; and C took 
an equitable life estate on his attaining twenty-one. 

Executory interests, whether legal or equitable, violated at least 
one of the common law rules relating to remainders, and they were 
not liable to destruction in the same way as remainders. They were 
valid provided they complied with the perpetuity rule. The question 
arose when a limitation was contained in a grant to uses or in a will, 
whether the legal contingent remainder rules should continue to 
apply. It was laid down in Purefoy v. Rogers (1671), 2 Wms. Saund. 
380 that no limitation of a legal estate shall be construed as an execu- 
tory interest if it can possibly take effect as a remainder. Hence if a 
limitation of a legal estate when created, was capable of complying 
with the legal remainder rules, it had to be treated as a legal remainder, 
even thou^ it was contained in a grant to uses or in a will j it could 
only be construed as an executory interest if on the face of it, it was 
incapable of complying with the rules relating to legal contingent 
remainders* An example may help. If prior to 1877 a grant was 
made to X and his heirs to the use of A for life remainder to the use of 
his first son to attain twenty-one, and A died before the son attained 
that the son^s a>ntingent remainder failed. It could not be saved 
by treating it as an executory interest. That is, it was not possible tp 
assert that on A^s death the use resulted to the grantor and then 
sprang up in favour of A*s son when he attained twenty-one. Now 
a grant to X and his heirs to the use of A’s first son to attain twenty-one 
was an executory interest, it violated the first rule about contingent 
remainders. Here the use resulted to the grantor ; but when A^s 
first son attained twenty-one, the use, and with it the legal estate, 
sprang up in the son’s favour as a valid legal executory interest. 

The severity of the rule in Purefoy v. Rogers was to some extent 
mitigated by the Contingent Remainder Act, 1877, but the rule 
continued to apply to legal contingent remainders until 1926. But 
though it was rarely that a limitation was capable of being construed 
both as a remainder and as an executory interest, there was one 
important kind of limitation, viz. gifts to a class, which caused 
difficulty, and in respect of which, especially if made before 2nd 
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August 1877, the rule was important Thus, if there was a devise of 
land to A for life, and, after his decease, to such of his children as should 
attain twenty-one, the limitation in favour of A*s children was con- 
strued as a remainder ; and, consequently, only those children who 
attained twenty-one before A*s death were entitled, subject to the 
Contingent Remainders Act, 1877, to take under it [Festing v. Jllen 
(1843), 12 M, & W. 279), And limitations by way of use were> for 
this purpose, construed in the same way as common law limitations 
(Tapner d. Peckham v. Merlotf (i739)> Willes, at p, 180, CuHani), 
But if the words used by the settlor were inconsistent with the creation 
of a true remainder, e.g, if they contemplated a defeasance of the prior 
estate (§ 1269, n.), or if the gift were to all the children of A who 
should attain twenty-one, whether in A*s lifetime or afterwards ”, 
then the gift would be construed as an executory limitation, and, 
therefore, all A’s children vrould have been adntitted to share, whenever 
born {Re Lethmere and Lloyd (1881), 18 Ch. D. 524 5 Blackman v*. 
Fysh, [1892] 3 Ch. 209}. Even with regard to limitations created 
after 1 877, the rule might still have some importance, e.g. a limitation 
to A for life, and after his death to the first of his sons who attained 
twenty-four. As an executory limitation, this would be clearly bad, as 
violating the Rule against Perpetuities (§ 1271 post) 5 but it might 
take effea as a remainder if, in fact, A left a son who had attained 
twenty-four in A*s lifetime {Re Wrightson^ Battie^JVrightson v. 
Thomas, [1904] 2 Ch, 95). Also, it should be noted, that a devise 
which, originally, was clearly framed as a remainder, might, according 
to the circumstances existing at the testator’s death, take effect as an 
executory limitation. Thus, if there was a devise to A for life (or in 
tail) with remainder to the first son of B who should attain twenty- 
one, in fee, and A died (without issue) in the lifetime of the testator, 
then, if at the testator’s death B had no son who had attained twenty- 
one, the devise to such person became ^ecutory {Pafs Case (1602), 
Cro. Eliz. 878 ; Hopkins v. Hopkins (1734}, Cas. temp. Talb, 44). 
Now that all future interests in land are equitable only, the importance 
of the rule has much diminished. But it may be that the decision in 
Resting v, Jllen, ubi supra, still holds, as regards limitations made 
before 1926. For an important restriction on the operation of class 
gifts in remainder see post, § 1272. See Cheshire Modem Real 
Property, 5tii Ed., pp. 430-460 5 Megarry, Manual of Real Property, 
PP- 113-137- 

1270, Future legal estates of freehold are no 
longer possible.^®* There cannot now be a legal life 
estate followed by a legal reversion or remainder, nor 
can there be a legal executory interest. Future 
equitable interests (future trusts) can still 
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(a) The only two estates which can exist at law to-day are, (i) an estate 

in fee simple absolute in possession, and (ii) a term of years 
absolute (L.P.A., 1925, s. i). The fee simple absolute must be 
in possession {ante^ § 1041, n.). The legal remainder rules and 
the rule in Purefoy v. Rogers can no longer apply; the Real 
Property Act, 1845, s. 8, and the Contingent Remainders Act, 
1877, have been repealed (L.P.(Am.)A., 1924, Sched. X). All 
legal remainders and legal executory interests existing before 1926 
have been automatically converted into equitable interests. 

(b) The Statute of Uses has been repealed (L.P.A., 1925, Sched. VII). 

(c) These may correspond to the form of pre-i<)26 equitable remainders 

or equitable executory interests, but as no^ reason remains for 
distinguishing them, they are both conveniently called future 
trusts. When it is desired to give interests in land (as distinct 
from interests in the proceeds of sale thereof) to successive bene- 
ficiaries, the limitations must be eflPected as prescribed by the 
Settled Land Act, 1925, namely, by means of a vesting deed or 
vesting assent and a trust instrument. Land can no longer be 
settled by a single conveyance, say, to A for life, remainder to B 
when he attains twenty-one. Where A is of full age and the 
settlement is created inter mvos^ the legal estate must be vested in 
A by means of a vesting deed and he holds it as a trustee for himself 
and all others beneficially interested in the land {post^ § 1441, n.). 
A legal term of years absolute may take eflFect in possession or in 
reversion (L.PA, 1925, s. 205 (i) (xxvii)), so it is still possible 
to create a future legal term of years, but if granted at a rent or 
in consideration of a fine, then to be legal, it must take effect 
within twenty-one years of the date of the instrument purporting 
to create it (L.P.A., 1925, s. 149 (3)). 


1271. All future interests in land are subject to 
the Rule against Perpetuities.**^ 

(a) Re Frosty Frost v. Frost (1889), 43 Ch. D. 246. 

ReJshforthy Sibley v. Ashforthy [1905] i Ch. 535. 

Whitby V. Von LuedeckCy [1906] x Ch. 783. 

Caddeilv. (1833), i Cl. & Fin. 372. 

This is not the place in which to deal with the Rule against 
Perpetuities, which, as a restriction affecting limitations of all kinds of 
property, will be found fully stated in a later passage (§§ 1679-1685, 
post). It is enough here to say, that the Rule renders void any limitation 
which might permit a claim to property to arise after the expiry of lives 
in being at the date of the limitation and a further period of twenty- 
one years. If no life interests are involved, the limitation is restricted 
in operation to an absolute period of twenty-one years from its date. 
There is the usual allowance for gestation where gestation actually 
exists. The reason why the rule is alluded to at diis stage is that, 
somewhat recently, and after somewhat acute controversy, it has been 
established, so far as Courts of First Instance can lay down a rule of 
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law, that it applies to contingent remainders equally with executory 
interests, though, historically speaking, it was evolved in connexion 
with the latter class of interests. The cause of the extension of the 
Rule is probably to be found in the statutory changes made during the 
nineteenth century, by which the former liability of a contingent re- 
mainder to be defeated by the determination of the particular interest, 
was largely diminished. Of course, no reversion or vested remainder 
can be void for perpetuity ; because they take effect immediately on 
their creation. 


1272 . Where, in a conveyance of land inter So-calltd 
vivos, there is a limitation which came into operation „ 

before 1926, of an interest to an unborn person for 
life, followed by a limitation of the same land to any 
issue (as such)<»’ of such person, the later limitation 
is void.^”’ Where similar limitations occur in a de- 
vise, they will, if the second limitation is of an en- 
tailed interest, have the effect of conferring on the 
first taker an entailed interest of such a nature that it 
would, unless barred, be capable of descending to the 
persons in whose favour the remainder is limited, and to 
them only (cy-pris).^*^^ This paragraph has no applica- 
tion to limitations coming into operation after 

(a) Re Builock^s Will Trusts^ Bullock v. Bullock^ [1915] ^ CL 493. 

Here the rule was extended to destroy a gift to the child of a 
living person. The decision was probably wrong, and was not 
fol]ow’'ed in {Jtje Gamham^ Taylor v. Baker, [1916] z CL 413)- 

(b) Whitby v. Mitchell (1890), 44 Ch. D. 85, (This decision shows 

(i) that limitations effected by way of use were subject to the rule, 
equally with common law remainders, (ii) that a settlement creating 
a special power of appointment and an appointment under it were, 
for the purposes of the rule, treated as parts of the same conveyance.) 

Re Nash, Cook v. Frederick, [1910]! Ch. i . (This case decided that 
successive equitable limitations were also subject to the rule.) 

Re Clark* s Bettlement Trust, Wankiyn v. Streatfield, [1916] i Ch. 

467 (copyholds). 

(c) Monypenny v. Dering (1847), .16 M. &r W. 418. 

Patjitt V. Member (1867), L.R. 4 Eq. at p. 446. (In this passage, 

Romilly, M.R., states the cy-pris doctrine as if it were applicable 
where the void limitation is only for life. Bed quaere^ 

Re Rising, Rising v. Rising, [1904] i Ch. 533. 

Re Mortimer, Gray v. Gray, [1905] 2 Ch. 502. (This case shows, 
that if no entailed interest of recognized character would answer 
the description in the text, it was not possible to save the limitation 
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by implying an entailed interest of a novel character. Thus, a 
devise to the eldest (unborn) son of A, with remainder to his 
daughters successively in tail, would not confer upon A’s son an 
estate in tail female ; because such an estate did not descend to 
daughters successively. The cy-prls doctrine appears to have 
been abolished in the case of wills coming into operation after 
TQ2C (L.P.A., 102 c, s. 130 (i)). 

(d) L.P.A., 1925, s. 161 (i). 

This rule, sometimes called the “ Rule against Double Possi- 
bilities ”, which has recently been the subject of much discussion in the 
cases above quoted, was probably, in its origin, one of the many checks 
devised by the Courts to prevent the creation of an unbarrable estate 
tail. See generally Holdsworth History of English Law, Vol. VIL, 
pp. 1 93-238. It was not applicable to limitations of chattels personal 
{Re Bowles, Amedroos v. Bowles, [1902] 2 Ch. 650). Neither was it 
applicable to vested remainders ; for no remainder limited to an 
unborn person can possibly be vested. It was probably applicable to 
executory limitations ; but there seems to have been no case on the 
point, unless Re darkens Settlement Trust, Wanklyn v. Streatfield, 
[1916] I Ch. 467 be such a case. It was quite independent of the 
Rule against Perpetuities {Re Nash, uhi supra, at p. 7, per Farwell, 
L.J.) 5 and is said to be much older than that Rule. Care must be 
taken to distinguish it from the Rule in Shelley* s Case (§ 1273), 
which had no application when the second limitation was to a specific 
person or persons. The Rule against Double Possibilities only 
applied where the first limitation was for life \ because a first limitation 
in tail would enable the first taker to get rid of all remainders by 
barring the entail, while there can be no remainder on a fee simple. 
For the purposes of the rule, the first taker was not deemed to be 
“ unborn ”, if he were en ventre sa mere when the settlement came into 
o^^X 2 £\on{ReWUmer's Trusts, Moorey. Wingfield, [1903] 2Ch.4i l). 

liitiein 1273, When, in a settlement which came into 

Shellefs operation before 1926 , a limitation of an interest of 

freehold is followed, in the same conveyance, 
either mediately or immediately, by a limitation 
of an interest of the same kind in the same land to 
the heirs, or heirs of the body, of the person to whom 
the former freehold interest is limited, or, in a devise, 
by words signifying a similar intention, the effect 
of the subsequent limitation will be, to enlarge the 
interest taken under the former limitation into an 
interest in fee simple or in tail respectively, and not to 
confer a separate interest upon such heirs.<®^ For the 
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purposes of this paragraph, a testament and a codicil 
thereto,<f> and a settlement and an appointment under a 
power contained therein,fs’ are regarded as parts of the 
same conveyance. This paragraph has no application 
to limitations coining into operation after 

(a) Including analogous interests in copyhold tenure {Creaton v. Creaton 

(1856), 26 L.J. (Ch.) 266 ; Baker V. Parson (1872), 42 LJ. (Ch.) 
228 ; Pe Hack^ Beadman v. Beadman^ [^^925] Ch. 633). A 
limitation of an existing term of years to A, with a gift over, 
whether by lease or assignment, vested the whole term in him ; 
and so the rule had no application in such a case. And a bequest 
of a term of years to A, with a gift over in favour of his heirs, also 
gave A the whole term {Kinck v. Ward (i 82 5), 2 Sim. & St. 409). 
Even a limitation of a new term of years with a subsequent limita- 
tion to the ‘‘ heirs and assigns ’’ of the lessee, did not cause the 
rule to operate (Tapner d, Peckham v. Merlott (1739), Willes, 
at p. 180). A limitation to A and his heirs is no example of the 
operation of the rule, for there are no separate expressions giving 
an estate of freehold to A and a xemainder to his heirs. {Re 
McElligott^ Grant v- McElligoit^ [^ 944 ] Ch. 216, at p. arS). 

(b) In theory, the first and second interests do not unite so long as there 

is an intervening interest; and, consequently, the latter, even 
though contingent, is not destroyed, but takes effect as though the 
rule had never operated {Bowles^ Case (1615), rr Co. Rep. 79 b). 
It seems that if any intervening limitations are void for remoteness, 
the Rule in Ske/ley^s Case would not prevent the subsequent limita- 
. tions being bad (^Re Mortimer^ Gray v. Gray, [1905] 2 Ch. 502). 

(c) The rule did not operate to unite a legal estate and an equitable 

interest {Baker v. Parson, ubi supra) • But two equitable interests, 
of a freehold nature, would have united {Richardson v. Harrison 
(1885), 16 Q.B.D. 85). 

(d) This is the most difficult point in the application of the rule. Appar- 

ently, in a deed, no word other than the word “ heirs ” would 
cause the rule to operate ; since no other word was, at the common 
law, sufficient to limit an estate of inheritance. On the other hand, 
the word “ heirs ” in a deed would not necessarily bring in the rule ; 
if it was clear that the settlor was using the word merely to indicate 
specific persons {Evansv. Evans, [r 892] 2 Ch. 173). But, in a devise, 
owing to the greater laxity of interpretation, any expression indicating 
an intention to limit an interest to the heirs of the first taker would 
be sufficient to bring in the rule {Roddy v. Fitzgerald (1858) 

6 H.L.Cas. 823, approved in Pan Grutten v. Foxzoeli, [1897] 
A-C- 658) ; while, on the oher hand, the use of the word heir ” 
{ArchePs Case, Baldwin v. Smith {i 597), i Co. Rep. 63 b ; Fuller 
V. Chamier{i 866), L.R. 2 Eq. 682) or even heirs ” {Goodtitie d. 
Sweet V- Herring (1801), i East, 264, recognized in Jesson v. 
Wright (1820), 2 Bli. at p. 18) would not have that effect, if it 
was clear from the context that the testator intended by these 
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expressions to indicate specific persons, and not successors ii 
general. ‘ {Re Routledge^ Marsha// v. Elliott ^ [ 1942 ], Ch. 457). 

(e) Shei/efs Case (1581), i Co. Rep. 93 b. 

Perrin v. Blake (1770), i Wm. Bl. 672 ; 4 Burr. 2579. 

(f) Hayes d. Foorde v. Foorde (1770), 2 Wm. Bl. 698. 

(g) Jesson V. Wright^ ubi supra. 

(h) L.P.A., 1925, s. 131. But see Re Compton^ [ 1944 ] 2 All. E.R. 255 

The nnere fact that the settlor intended that the rule should no 

operate, was immaterial {Roe d. Thong v. Bedford (1815), 4 M. & S 
362 ; Van Grutten v. Foxwell, ubi supra, at p. 684, per Lord Davey) 
But it was sometimes very difficult to distinguish between an intentior 
that the rule should not operate, which did not prevent the applicatior 
of the rule, and an intention to indicate specific persons, which does 
It was held, in Ireland, that the rule applied to limitations of successive 
interests in an estate pur autre vie {Macnamara v. Dillon (1883}, ii 
L.RJr. 29). But the rule (which is much older than the decision 
in Shellefs Case), was based on feudal considerations which had, long 
before 1925, become anachronistic 5 and the provision of the L.P.A. 
1925, s. 1 31, merely recognized this fact. It is believed that this 
provision was the first occasion on which a purely judicial rule wa* 
mentioned by name in an Act of Parliament. 

1274 * Before 1 926, no remainder could be limited 
to a corporation not in existence, or to the heirs of a 
person not bom when the limitation was made, but a 
limitation by way of executory interest was valid. 

Cholmlefs Case, Ckolmley v. Hanmer (i 597), 2 Co. Rep. at 51 b. 

Sutton^s Hospital Case (1612), 10 Co. Rep. at 26 b. 

There is not much authority on this point ; but the dicta in the 
two authorities quoted are accepted as law. Obviously, there could 
be no limitation of a present interest or of a vested remainder in either 
case 5 but it is possible that an executory limitation having a similar 
object, ifdt was carefully kept within the Rule against Perpetuities, 
might be good, e,g. a devise to A in fee, but if B (a bachelor) should 
beget a son who should die in A^s lifetime, then to the heir of that son. 
A valid future trust could be created in such cases to-day. 

1275 . Where in a testament coming into opera- 
tion before 1926 there was a single devise of land 
to two or more persons as tenants in common in tail, 
with a gift over in the event of such persons all dying 
without issue, then, from time to time, on the death 
without issue of any one of such persons, the survivor 
or survivors (if any) and the issue (if any) of a deceased 



STATUTORY EQUITABLE INTERESTS 647 

devisee or devisees (if any) took per stirpes (and, 
if more than one, as tenants in common) an entailed 
interest in remainder of the same kind in the share of 
such person dying without issue before the gift over 
took efFect.‘**> The rule had no application to limita- 
tions inter vivos except that it had been applied 
to marriage artides/^’ Since cross remainders in 
tail would not be implied in a deed they cannot now 
be implied in a testament coming into operation after 
I925.<®’ They can however be created by express 
limitation. 

(a) There was no implication if there were several gifts of separate 

properties {Clache*s Case (i 572), 3 Dyer, 330 b ; Gilbert v. PFitty 

(1621), Cro, Jac. 655). 

(b) Jftoa. (1570), Dyer, 303 b. 

Huntley* s Case (i 574), 3 Dyer, 326 a, 

(c) Cole V. Levingston (1672), i Vent. 224, 

Doe d. Tanner V. Dorvell (1794), 5 Term Rep. 518, 

(d) West V. Errissey (1727), 2 P, Wms. 349 (H.L.). 

Twisden v. Lock (1768), Amb. 663. 

(e) L.P.A., 1925, s. 130, technical words of limitation are now essential 

to create an entailed interest in a will. 

In Cole V. Levingston it was suggested that there could not be cross 
remainders by implication where the devise was to more than two 
persons. But this doctrine has since been disapproved {Hannaford v. 
Hannaford (1871), L.R, 7 Q.B, ir6; Re Ridge^s Trusts (1872), 

7 Ch. App. at p. 668, per James, L.J.). Obviously there can be no 
cross remainders in fee simple (see § 1 269, n,). No undivided interest 
in land can now be a legal estate (L.P.A., 1925, s. i (6)}, nor can an 
entailed interest. 

1276 . Where there is a single devise to two or Cnss re- 
mote persons as tenants in common for life, with a 
gift over on the death of the survivor or all of them, ■' 
then, from time to time, on the death of any of such 
persons, the survivor or survivors (if any) will take 
(and if more than one as taiants in common) an 
interest for life in the share of such deceased person, 
before the gift over takes efFect.<»> The rule has 
no application to limitations inter vivos ; except 
that it has been applied to marriage articles.^*'’ 
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(a) Ashlej v. Ashley (1833), 6 Sim. 358. 

V. (1867), L.R. 4 Eq. 443. 

As there is a tenancy in common, the interest will subsist in the 
proceeds of sale and will be personalty owing to the trust for sale 
(L.PA., 1925, 8. 34). 

(b) Tmsden v. Lock (1768), Amb. 663. 

The latter part of this rule has now been shaken by the decision 
of Sargant, J., in Re Stanley's Settlement, Maddocks v. Andrews, 
[1916] 2 Ch. 50, which draws a rather subtle distinction between 
constructive and implied limitations. {Adamson v. A.-G., [ 1933 ] A.C, 
257 atp, 279, Lord Russell of Killowen — a cross renoainder ovei 
in personalty may be implied to give effect to the intention of the 
setdor) 5 (Rtf Bickerton's Settlement, Shaw v. Bickerton, [1942] 
Ch. 84). 

1277 . In the case of testaments coming into 
operation after 1925, a. contingent or future specific 
devise, and a specific or residuary devise of “ free- 
hold land ” to trustees upon trust for persons whose 
interests are contingent or executory, will, subject 
to the Rules against Accumulations (§§ 1686-1690, 
post), carry the intermediate income of the devised 
property from the death of the testator, except so 
far as such income may be otherwise disposed of. 

L.PA., 1923,8. 175. 

Presumably, “ freehold land ” means a freehold interest in land ; 
and it is assumed that the “ other ” disposition means an express dis- 
position referring to the devised property, not a mere residuary dis- 
position. 

1278 . Where, in a testament made or revived 
since 1837, there is an executory devise over on 
failure of the issue of any person (whether such person 
takes an interest in the land under the testament or not^ 
such failure of issue is construed (subject to § 1275) 
to mean a failure of issue in the lifetime or at the deati 
of such person, and not an indefinite failure of issue ; 
unless, by reason of such person having a prior interest 
in tail in the land, or of a preceding gift being, with- 
out any implication arising from such words, a limita- 
tion of an interest in tail to such person or issue, a 
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contrary intention appears by the testament.*®’ There 
is no such presumption in the case of an acecutory 
limitation by deed.***’ 

(a) Wills Act, 1837, s. 29. (The wording of the Act is confined to 

issue ” ; but there is a disposition to extend the rule to other 
expressions, e.g. “ male issue *’ and “ children See Re Edwards^ 

Edzcards v. Edwards^ [^^ 94 ] 3 ^ 44 ? Booth, Pickard v. 

Booth, [1900] I Ch. 768.) 

(b) Fishery. Wigg (1700), i P, Wms. at p. 15, per Gould, J. 

Bamfield v. Popham (1703), i P. Wms. at p. 57, per Power, J. 

Morgan v. Morgan (1870), L.R. 10 Eq. 99. 

Before the passing of the Wills Act, 1837, the rule was to treat 
such limitation as referring to an indefinite failure of issue, and, 
therefore, as creating an estate tail in the person the failure of whose 
issue was contemplated, unless such person’s interest was greater than 
an estate tail {Sondafs Case (161 1 ), 9 Co. Rep. 127 b; Fisher v. Wigg, 
uhi supra ; Bamfield v. Popham, ubi supra ; Idle v. Cooke (l 705}, I P. 

Wms. 70). Obviously, this construction was far from satisfactory to 
the executory devisees 5 inasmuch as the previous taker might bar the 
estate tail and destroy their chances. But it seems to have been 
applied, so late as 1870, to limitations by deed [Morgan v. Morgan, 
uhi supra, where, however, the estate already limited to the previous 
taker was, apparently, a fee simple), Semble, it cannot be applied to 
deeds taking effect after 1925 5 for such deeds can only create an 
entailed interest by technical words (L.P.A., 1925, s. r 30 (i)}. 

1279 , Where a person is entitled to an equitable Issue attain^ 
interest in land for an interest in fee simple, or any less 
interest not being an entailed interest, or to any 
interest not being an entailed interest in any other 
property with an executory limitation over on 
default or failure of all or any of his issue, whether 
within or at any specified period or not, that executory 
limitation will be or become void and incapable of 
taking effect, if and as soon as there is living any 
issue [semble^ of that person) who has attained the 
age of twenty-one years, of the class on default or 
failure whereof the limitation over was to take effect. 

This rule only applies when the limitation is contained 
in an instrument coming into operation after i882jt>)' 

(a) The extension to pure personalty only applies to instruments coming 
into operation after 1925- (L.PA,, 1925, s. 134 (2).) 
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(b) L.P.A.. 1925,8. 134 (i). 

The efiFect of §§1278 and 1279 may be summarised as follows 
Before the Wills Act, 1837, a devise to A and if he die without issue 
to B, gave A an entail, in the absence of a contrary intention. E 
would take if A’s issue i&iled at any time, but A could have barred th( 
entail and defeated B’s interest. Under the Wills Act, 1837, 29 

A took the fee simple, which was liable to be defeated by A leaving nc 
issue alive at his death. If any issue of A were alive at A’s dea£, E 
took nothing, but until A’s death, A only had a defeasible interest 
But after 1882, directly any of A’s issue attained twenty-one, A 
became absolutely entitled, and the gift to B was defeated even thougl 
none of A’s issue survived A (Conveyancing Act, 1882, s. 10) 
Even before A’s interest became absolute, he could have disposed o 
the fee simple as a tenant for life under the Settled Land Act, 1882 
s. 58 (now S.L.A., 1925, s. 20 (i) (iiij),and if his interest never became 
absolute, the purchase money on his death would belong to B. The 
provisions of the Conve)?an<ang Act, 1882, s. 10, are re-enacted ir 
L.P.A., 1925, s. 134, and extended to cover pure personalty in the 
case of instruments coming into operation after 1925. 

1280 . Generally speaking, in the absence of ex- 
press provision, a person entitled to a remainder or ar 
executory interest has no right to possession or profits ol 
the land, or to exercise any control thereover. But— 

(i) the owner of a vested remainder of inheritanct 
is entitled (subject to § 1253 ante) to bring 
an action or apply for an injunction in respect 
of actual or apprehended waste or trespass or 
the land by a tenant for life or years or j 
stranger ; 

Jefferson v. Jefferson (1683), 3 Lev. 130. 

Bedingfield V. Onslow (1685), 3 Lev. 209. 

Seagram v, Knight (1867), 2 Ch. App. at p. 632. 

It is necessary that the plaintijBF's interest should have existec 
when the waste was caused or the trespass committed. It is saic 
(Co. Litt. 53 b) that a tenant in tail after possibility could not bring the 
old action of Waste. But it is doubtful whether this disability pre- 
vents him bringing the modern action of Case. 

(ii) the owner of a vested remainder for life,(“> 
and the owner of a contingent remainder in 
fee,<i» though he cannot obtain damages fot 
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waste, may apply for and obtain an injunction 
to prevent the commission of unlawful waste, 
and an account of the profits received ; 

(a) DayrellY, Champness (1700), i Eq. Cas. Abr. 400. 

Mollineux v. Powell (1730), 2 Eq. Cas. Abr. 758, n. 4. 

It seems doubtful whether a remainderman for life has a right to 
an account {Pigot v. Bullock (1792), I Ves. 479). 

(b) Garth v. Cotton (1753), i Ves. Sen. 546. 

Williatns v. Bolton {Duke) (1784), ibid, per Lord King, C. 

(iii) a person in whose favour a valid executory 
limitation in defeasance of a fee simple is 
limited may obtain an injunction to restrain 
the commission of equitable waste by the 
, tenant in fee simple, and an account of the 
profits received. 

Humer v. Wright (i860), 2 De G.F. & J. 234. 

Blake V. Peters (1863), r De GJ. & Sm. 345. 

In two reported cases {Aspmnjoall v. Leigh (1690), 2 Vern. 218 5 
Claxton V. Claxton (1690), 2 Vern. 152) owners of future interests 
were allowed to enter upon the land and cut timber for their own 
benefit, against the will of the tenants for life in possession. But one 
of these decisions, at least, was given during a vacancy of the Great 
Seal ; and neither is likely to be followed a? the present day. It is 
conceived that the fact that a tenant for life in possession is now, in 
most cases, the estate owner under the S.L.A., 1925, will not deprive 
the remainderman of his equitable remedy under the old law. 


B. PURELY EQUITABLE INTERESTS IN LAND 

1281 , A purely equitable interest in land is a 
right to some advantage derived from a corporeal 
or incorporeal hereditament, the legal ownership of 
which is vested in the person or persons having the 
equitable interest, or in some other person or persons. 

The legislation of 1925 greatly increased the area of equitable 
interests in land. As we have already seen, they now include, for 
examples, all entailed and life interests and future interests in land. 
As we have also seen (§§ 1224-1227), the legislation of 1925 
imposed certain rules which apply to all equitable interests in land. 
But, historically speaking, these new (statutory) equitable interests 


Purely 

equitable 

interest 
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are different in origin from the old equitable interests created b 
the Court of Chancery, which need separate treatment, and whic 
it is proposed here to describe under the heading of “ purely equitabl 
interests These latter arose, as is well known, from the desire t 
create interests in land which, while conferring all the profitabl 
consequences of land-ownership, should be free from the onerot 
features attaching to the legal estate. Such a desire was wholl 
inconsistent with feudal principles, and was, accordingly, for Ion 
ignored by the Common Law Courts. But, fevoured by the powerft 
protection of the Court of Chancery, the “ use trust, or confidence 
of land (as these early equitable interests were called) rapidly establishe 
itself in practice ; and its existence was clearly recognized by th 
legislature before the end of the fourteenth century (cf. 50 Edw. II 
(1376) c 6). From that date, despite the steady refusal of th 
Common Law Courts to recognize them, uses of land occupied mor 
and more of the attention of Parliament, which instead of attemptin 
to repress them, at first contented itself with gradually assimilatin 
them to legal estates (e.g. 15 Ric. II (1391) c. 5, s. 4 (mortmain) 

I Ric. Ill (1483) c. I (sale) ; 4 Hen. VII (1488) c. 17 (wardship) 
and 19 Hen. VII (1503) c. 15 (debts, reliefs, heriots, etc.)). Ha 
this process been continued, the difference between the legal estate an 
the equitable interest would have gradually disappeared ; but th 
exigencies of politics demanded a more drastic measure, and, in th 
year 153S, the Statute of Uses (27 Hen. VIII, c. 10) attempted t 
destroy equitable interests in land at a blow, by enacting (s. i) that the 
should be deemed to be legal estates. As is also well known, th 
statute in the end faile<!Wx)mpletely to effect this part of its object (i 
indeed its framers really had this object in view). For the Court c 
Chancery, determined to preserve what had, in fact, become a nations 
institution, ultimately enforced, as equitable interests, three classes o 
uses of land not " executed ” by the statute. These were — (i) use 
of existi^ leaseholds (because no one could be “ seised ” of a term c 
years), (ii) active uses, i.e. uses in which the feoffee, or legal ownei 
had^ active duties to perform, and (iii) “ uses upon uses ”, i.e. use 
limited out of previously created uses. All these are now, more com 
monly, called “ trusts ” ; though it is important to remember, that n 
technical words are necessary to express the idea of a fiduciary relatioj 
(I 1728 fast). Thus the institution of equitable interests recoverei 
from what was at first thought to be a fetal blow, and indeed soon in 
eluded interests protected by the Court of Chancery, but not creates 
by way of trust, such as equities of redemption, and interests unde 
contracts of sale and lease. Now that the onerous incidents attachinj 
to the legal estate have largely disappeared, it has frequently beei 
suggested that the separate existence of such equitable interests is un 
necessary, and, indeed, in some ways harmful. But, in the abseno 
of a system of hypothec, and a developed law of guardianship, i 
seems desirable to have some means by which infants, and persons o 
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insound mind or feeble capacity, may derive maintenance from land, 
without being burdened with the cares of legal ownership 5 and, as we 
lave seen, the result of the legislation of 1922-6 has been greatly to 
extend the sphere of equitable ownership. 

1282. Purely equitable interests in land may Classes of 
irise from— purelye^uit- 

(i) the limitation of any interest in land to a 
person or persons with the expressed or in- 
ferred intent that, or a declaration by the 
owner of any interest in land that,, such interest 
shall be held in whole or in _part for the bene- 
fit of some other person or persons (“ trust ”) ; 

(ii) the limitation of any interest in land to a 
person or persons to secure the payment of 
money or money’s worth (“right ” or “equity” 
of redemption) ; 

(iii) the making for valuable consideration of a 
contract (express or implied) by the owner 
of any interest in land to transfer that interest 
or any less interest to another person ; 

(iv) the creation by testamentary disposition, or by 
means of an agreement (express or implied), 
for valuable consideration, by the owner of 
any interest in land, of any charge thereon, 
in favour of another person ; 

(v) any aliaiation of an interest in land for valu- 
able consideration which, though sufficient to 
pass an equitable interest, is insufficient to pass 
the legal estate ; 

(Vi) the negligent or fraudulent act of the owner 
of any interest in land, by reason whereof 
another person has reasonably believed him- 
self to acquire, for valuable consideration, a 
legal interest in the land. 

N 
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In the above cases, (i) the person for whose 
benefit the limitation or declaration is made or deemed 
to be made, (ii) the person entitled to redeem the 
mortgaged property, (iii) the person who has con- 
tracted to acquire the interest, (iv) the person in 
whose favour the charge is agreed to be created, 
(v) the intended alienee, and -(vi) the person who has 
purchased in reliance on the conduct of the owner, 
are 'said to have equitable interests. 

In other words, as it was put to the author of the first edition 
by an eminent Equity Judge who did not live to see the legislation of 
1925, an equitable interest arises whenever, in the interest of bond 
fides and fiiir dealing, the Court thinks it ought to 

1283. Generally speaking, as regards rules of 
succession,'®’ limitation, and construction,'*” rules of 
validity and, invalidity,'®’ the varieties of interest 
which can be created,'^’ the incidence of curtesy, 
dower, and other similar claims where these survive,'®’ 
and the liability for the debts of their owners,'^’ 
equitable interests are subject to the same law as the 
corporeal or incorporeal hereditaments out of which 
they are limited. 

(a) Edwin v, Thomas (1687), i Vern. 489 (trust). 

Fawcet v. Lmther (1751), 2 Ves. Sen. at p. 304, fer Lord Hard- 
wicks, C. (equity of redemption). 

Trash V, Wood (1839), 4 My. & Cr. 324 (trust). 

Re Hudson, Cassels v. Hudson, [1908] i Ch. 655 (trust). 

The exception from this rule was the case of the purely executory 
trust, which did not follow a special custom of descent {Roberts v. 
Dixwell (1738}, I Atk. 607). An equitable interest in an incorporeal 
hereditament would be within the rule of the text because the in- 
corporeal hereditament itself would follow the descent of the servient 
tenement — ^at least where it issued out of the land {Randall v. Jenkins 
(1672), I Mod. Rep, 96 ; Edwinv, Thomas, ubt supra, per Jeffreys, 
C.). Of course special customs of descent are now abolished in the 
cases of deaths after 1925 (Administration of Estates Act, 1925, s. 45 
(i) (a)). But the point may still arise. 

(b) E.g. the Rule in Shelley^ s Case, while it survived {Richardson v. 

Harrison (1885), r6 Q.B.D. 85). But here, again, executory 
trusts were an exception ; if the result of applying the rule would 
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have been to defeat the settlor’s intention (Jtoberts v. Dixwe/I^ ubi 
supra). Also the Rule of Merger § 1039) applies where 

both interests are equitable, by analogy to law {Brandon v- Brandon 
(1861), 31 LJ. (Ch.) at p. 49,/>^rKiNDERSLEY, V-C-) ; but, in the 
case of equitable interests, the Court is even readier than where the 
interests are legal, to find reasons for preventing merger {Whittle v. 
Henning (1848), 2 Ph. 731). 

Re Averill^ Salsbury v. Buckle^ [^^9^] i Ch. 523 (class gifts). 

(c) E.g. the Rule against Perpetuities {Abbiss v. Burney^ Re Finch (i 8 80), 

17 Ch. D. 21 1), the so-called Rule against Double Possibilities, 
while it existed {Re Nash^ Cook v. Frederick^ [^9^0] i Ch. l), the 
Rules against Accumulation (L.P.A., 1925, s. 164 {post^ §§ 1686- 
1690)), the Rules against Mortmain and Charitable Uses (Mort- 
main Acts, 1888 and 1891). 

(d) It was everyday practice, long before the legislation of 1925, to create 

equitable interests in fee simple, fee tail, for life, or years, present 
and future, out of socage estates- An equitable socage interest in 
tail may be barred in the same way as the corresponding legal 
estate (Fines and Recoveries Act, 1833, s. i, ante^ §§1231—1233). 
And it was even possible to create equitable interests which had 
no corresponding legal estates, e.g. a life interest in leaseholds 
{Re Betty ^ Betty v. A.-G,^ [1S99] r Ch. 821) ; though much the 
same result could be produced by an absolute bequest of leaseholds 
with an executory limitation over after the death of the legatee 
ijle GJers^ Coopery, Gjers, [i 899] 2 Ch. 54). And in the latter case, 
at any rate if there is an express direction that he shall bear out- 
goings, acceptance of the bequest by the legatee “ imposes ii> 
equity a personal obligation upon him ” {Re Loom^ Fulford v. 
Reversionary Interest Society^ Ltd., [1910] 2 Ch. at p. 233, per 
Parker, J.). 

(e) Szveetappie v. Bindon (1705), 2 Vem. 536 

(curtesy) 

Otway V. Hudson (1706), ibid. 584 (free- 
bench) 

Watts V. Bail (1708), i P. Wms. 108 
(curtesy) 

Vaughan d, Atkins v. Atkins (1771), 5 Burr. 

2764 (free-bench) 

Dower Act, 1833, s- 2 (dower). 

(f) Statute of Frauds (1677), s. 10 (as to deaths before 1926). 

Judgments Act, 1838, s- ii. 

A.E.A., 1925, s. 32 (as to deaths after 1925). 

S alley v. (1688), 2 Vern. 61. 

Some technical differences, however, exist with regard to the 
manner of enforcing the liability, e.g. an equity of redemption cannot 
be seized under an Elegit ; though a receiver may be appointed. 
Additional remedies against the equitable interests in land of a judg- 
ment debtor are given to the creditor by the L.P.A., 1925, s. 195. 

But even before 1926 — 


Of course these 
claims only sur- 
vive in rare cases 
since the legis- 
lation of 1925. 
(A.E.A., X925, 

ss. 45 (i) (c). 
46 (I).) 
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(i) there was no direct liability for incidents of 
tenure upon an equitable interest or the 
owner thereof ; 

Hallv, Brom/ey (1887), 35 CL D. 642. 

Copesiake v. Hoper, [1908] 2 Cli. 10. 

(ii) an equitable contingent remainder could never 
fail by reason of the determination of the 
particular estate before the contingency hap- 
pened, 

AbbUs V. Burney^ Re Fincb (1880), 17 Ch. D. 21 1. 

Of course no contingent remainder can now, by reason of the 
recent legislation, ante, § 1270, be a legal estate 5 and a devise of a 
contingent remainder of real estate which passes to the personal 
representative under the A.E.A., 1925,8.1, will be treated as equitable 
for this purpose, even though the personal representative has assented 
to the devise before the particular estate determines (Re Robson, 
Douglass V. Douglass, [1916] i Ch. 116). 

1284. Where a person has died without next of 
kin and intestate in respect of any real estate con- 
sisting of an equitable interest in any corporeal or 
incorporeal hereditament, whether devised or not 
devised to trustees by the will of such person, 
such equitable interest will pass to the Crown as 
bond vacantiaS°‘^ 

(a) Intestates Estates Act, 1884, s. 4 (repealed but re-enacted as to deaths 

after 1925, ly the Administration of Estates Act, 1925, s. i). 

(b) A.E.A., 1925, s. 46 (i) (vi). 

1285. Where the legal estate and a co-extensive 
and commensurate equitable interest in the same land 
become vested in the same person in the same right, 
the equitable interest is merged or extinguished in the 
legal estate. 

Bridges v. Bridges (1793), 3 Ves. at p. 126, fer Lord Alvanlet, M.R. 

Belby v. Alston (1797), ibid. 339. 

Re Douglas, Woodv. Douglas (1884), 28 CL D. 327. 

Re Selous, Thomson v. Selous, [1901] i Ch. 921. 

This paragraph must be read as subject to the L.P.A., 1925, 
s. 185, and to § 1039 ante. 
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1286. No technical words were necessary, even in No technical 
. conveyance inter vivos coming into operation prior 
0 1926, for the limitation of an equitable interest 
f inheritance.'®^ But, in order that such an interest 


light pass by a conveyance inter vivos, it had to be 
vident from the circumstances, or the expressions 
-sed, that such was the intention of the conveying 
'arty.'*» 

(a) Re Tringham^s Trusts^ Tringkam v. Greenhill^ [^904] 2 Ch. 487. 

Re 0 /wer^s Bettlement^ Everedv. Leigh^ [^ 9 ^ 5 ] ^ Ch. 191. 

Re Arden^ Short v. Camm^ [^ 935 ] Ch. 326. 

In later conve)^nces the presumption is, of course, except in the 
reation of entailed interests, the other way (L.P. A., 1 925, s, 60 (i)}. 

(b) Re Whistofds Settlementy-Lovatt v, Williamson^ [1S94] i Ch. 661. 

Re Irwin^ Irwin v. Paries^ [1904] 2 Ch. 752. 

Re Thursbfs Settlement^ Grants, Littledale^ [1910] 2 Ch.at pp. 188- 
1 8g, fer Farwell, L.J. 


In Re Irwin, Irwin v. Paries, uhi supra, the Court su^ested as 
iridence of intention to pass an interest of inheritance (in addition to 
:tual expressions in the conveyance) — (ijareferenceto other property 
isposed of absolutely, (ii) the giving of valuable consideration by the 
urchaser. But in Re MoncktorCs Settlement, Monckton v, Mmckton, 
E913J 2 Ch. 636, Sargant, J., held that this inference could only 
2 drawn in limitations of beneficial interests ; and his view has been 
lopted in Re BostocPs Settlement, Norrish v. Bostock, [1921] 2 Ch, 
69. 


1287. The owner of a present equitable interest No right of 
\ not entitled as of right to possession of the land, 
r the custody of the title deeds. But he may be put 
ito possession of the land, and allowed the custody 
f the title deeds, at the discretion of the Court. 

Re Bumabfs Settled Estates (1889), 42 Ch. D. 621 

Re Wyties, Westv. Wytkes, [1893] a Ch, 369. 

Re Bagofs Settlement, Bagotv, Kittoe, [1894] i Ch. 177. 

Re Newen, Netoen v. Barnes, [i 894] z Ch. 297. 

Re Richardson, Richardson v. Richardson, [1900] 2 Ch. 778. 

The Court has been much more inclined to exercise its discretion 
i favour of the equitable owner since the passing of the Settled Land 
cts {Re Richardson, ubi supra, at pp. 784-785, per Stirling, J.). 
ut, of course, under the S.L, A,, 1925, the equitable owner described in 
lis paragraph has also a legal title to the dee^ and under s. 19 S.L. A., 



662 


PROPERTY 


Inquiries 


is that it is void against a subsequent purchaser unless duly registered, 
and the purchaser is not prejudicially affected by notice of it (§ 1404 
post.) Most legal rights are not registrable and continue to bind every 
purchaser whether or not he has notice. A puisne mortgage, i.e. a 
legal mortgage not protected by a deposit of title deeds relating to 
the legal estate affected and certain charges imposed on land by statute, 
e.g. under the Agricultural Holdings Act, 1923, are examples of 
registrable legal interests. Some equitable interests are not registrable, 
e.g. a restrictive covenant affecting freehold land entered into before 
1926, and these continue to bind everyone except a bond fide purchaser 
for value of the legal estate without notice and persons claiming title 
through him. It should be noted that some equitable interests which are 
not capable of being registered may be overreached and are therefore 
not binding on a purchaser {ante % 1 225 n). Many equitable rights are 
registrable, and if registered they bind every pur^aser irrespective^of 
notice 5 but if not registered, they are void for non-registration 
against certain purchasers irrespective of notice (§ 1^0/^ post.) A 
purchaser of land to-day can discover the existence of registrable 
charges by a search made in person of the Registers, or he may obtain 
an official search. The latter is advisable, because it is conclusive 
proof in favour of a purchaser 5 it protects a solicitor or trustee from 
liability for errors, and provides protection against incumbrances 
registered in the interval between the search and the completion, 
provided the transaction is completed within fourteen days of the 
date, of the certificate of search (L.P. (Am.) A., 1926, s. 4. 
as amended). Registration and the provisions with regard to the 
overreaching effect of certain conveyance {ante § 1225 n) have made 
the purchaser’s position with regard to equitable interests more secure 
than it was before 1926. To sum up generally, equitable interests 
are not enforceable against a purchaser of the land (§§ 1403, 1404 
post) even if he has notice of them before completion of his purchase 
when, (i) they are void for lack of registration ; (2) when the estate 
owner conveying to him, (a) has power to overreach them (§ 1225 n, 
ante) or {b) is not bound by them on the ground of being a bond fide 
purchaser without notice. 

1294. The inquiries and inspections referred to 
ill § 1293 include — 

(i) an investigation of the title to the property 
purchased, for the proper period, i.e. at least 
thirty years prior to the date of the contract 
to purchase ; 

L.P.A., 1925,8. 44 (0* 

Re Cox and Neve* s Contract^ [1891] 2 Ch. 109. 

Re Nishet and Potts* Contract^ i Ch. 386. 
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Under an open contract (i.e. one without special conditions 
prescribing any length of title) the purchaser can insist upon a good 
root of title at least thirty years old, and all the subsequent documents 
which trace the dealings with the property. A good root of title is a 
document which deals with the whole legal and equitable ownership, 
describes the property and contains nothing to cast any doubt on the 
title. If the purchaser fails to investigate for the full period, he will 
have constructive notice of everything that he would have found had 
he investigated for the statutory period. But he is not affected with 
notice of any matter of which he might have received notice by 
making inquiries in regard to matters older than thirty years, unless he 
actually makes such investigations and inquiries (L.P.A., 1925, s. 44 
(8)). Prior to 1 926, a lessee taking a lease from a freeholder under an 
open contract was precluded by law from calling for the title to the 
freehold, and this is still the law. But before 1926 he was fixed with 
constructive notice of matters affecting the freehold although he 
was precluded from making inquiries {Patman v. Harland (1881), 
17 Ch. D. 353). This decision has been abrogated, in the case of 
contracts made after 1925 5 where an intending lessee or assign is 
not entitled to call for the title to the freehold or leasehold reversion, 
he is not deemed to be affected with notice of any matter of which he 
might have had notice had he been able to contract that such title 
should be furnished (L.P.A,, 1925, s. 44 (5)}- But a' lessee is still 
affected by notice of charges registered under the Land Charges Act 
(L.P.A., 1925, s. 198, White V. Bijou Mansions^ Ltd., [1937] 

610, at p, 619, per Simonds, J.). Where a covenantee was suing a 
lessor for the breach of a pre-1926 restrictive covenant, and joined 
the lessee as co-defendant, it was held the onus was on the convenan- 
tee to shew the lessee knew of the covenant (Shears v. Wells, 

I AllE-R. 832). 

(ii) an inspection of the land itself ; 

Hmt V. Luck, [1902] I Ch. 428. 

Generally speaking, a purchaser has constructive notice of the 
claims of all persons in possession, but not of their lessor^s claims 
{Hunt V. Luck, ubi supra, at p. 432, per Vaughan Williams, L.J. ; 
Green v. Rheinherg (1911}, 104 L.T. 149). The rights of such 
persons are not prejudiced by the new provisions of the L.P.A., 1925 
(see s. 14). 

(iii) an examination of the title deeds which he is 
entitled to inspect. 

Worthington v. Morgan (1849), 16 Sim. 547. 

Olivers. Hinton, [1899] 2 Ch. 264. 

This precaution is of great importance in view of the protection 
given to equitable mortgages by deposit of title deeds affecting the 
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legal estate by s. 13 of the L.P.A., 1925. But excessive precautions 
are not required ; e.g. the fact that the mortgagee is the mortgagor’s 
solicitor does not make it the duty of a purchaser from the mortgagee 
to make special enquiries as to whether the mortgage has been paid ofF 
(Powell V. Browne (1907), 97 L.X* 854). A mortgagor who repays 
part of the mortgage money, is not affected with notice of facts whi^ 
he would have discovered had he investigated the mortgagee’s title 
when he made such partial repayment (Berwick Co, v* Price, 
[1905] I Ch. 632), The owner ofa prior legal estate can recover the 
title deeds of such estate from a bond fide purchaser for value of an 
equitable interest who had no notice of such legal estate when he gave 
v^ue. But the Court will not deprive the latter of the title deeds in 
favour of the owner of a prior equitable interest. ( Ingham^ yones v. 
Ingham, [1893] i Ch. 352. Thorpe v. Holdsworth (1868), L.R. 7 
Eq, 139.) (But see Newton v. Newton (i868), 4 Ch. App. 1 43.) 

F or priorities among equitable interests see Conveyance by way of 
Mortgage (§1371 
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OCCUPIERS OF LAND 


TITLE I— AS REGARDS THE PUBLIC 

1295 . As between himself and the public, and 'Rights of 
occupiers of other land generally (whether neigh- 
rs or not), the occupier of land may, subject to 
provisions of this Title, and to any special rights . 
iiired by the public or the Crown or any person, 
er Act of Parliament, charter, dedication, grant, 

:om, or other lawful title, deal with the land in 
way which does not create a nuisance {ante^ §§ 

-837). In particular — 

(i) he has the exclusive right to the possession of 
the land, and the remedies for interference 
therewith specified in §§ 804, 805, 812, ante, 
(Trespass to Land) ; 

(u) he has the exclusive right to catch, kill, and 
appropriate aU animals natures being on 
the land, which are fit for the food of man ; 
lannam v. Mockett (1824), 2 B. & C. 954. 

iades V. Higgs (1865), 1 1 H.L.Cas. at p, 631, per Lord Westburtt, C. 

>uch animals, if killed on the land by a trespasser, or otherwise 
iwfully, become at once the property of the occupier (JSuttm v. 
dy (1697), I Ld. Raym. 250 j Blades v. Higgs, uK stepra, at 
|2). There seems to be no authority as to the title to other wild 
sals improperly killed on the land. But, of course, in most cases 
killing would involve a trespass. 

(iii) he cannot bring an action merdy for frighten- 
ing away wUd animals, not being fit for 
food,<»’ nor for enticing away game but 
he can bring an action for frightening away 
game from the land 

665 



666 


PROPERTY 


(a) Hannam v. Mockett^ ubi supra. 

(b) Ibottson V, Peat (1865), 3 H. C. at p. 650, per Bramwell, B. 

(c) Ibottson V. Peat^ ubi supra. 

(iy) he has {seTnble) property in, or at least posses- 
sion of, the young of wild birds hatched on 
the land, so long as they remain incapable 
of flight ; 

Bishop of London v. N. (1522) Y.B. 14 Hen. VIII, fo. i, pi. i, per 

Pollard, J, 

Case of Swans (i 592), 7 Co. Rep. at p. 17 b. 

(v) he may {semhle) destroy domesticated animals 
unlawfully coming upon the land, in the cir- 
cumstances specified in § 767 ante ; 

(vi) he has the exclusive right to fish in any non- 
tidal water flowing over the land ; 

Blower -v. Ellis (r886), 50 J.P. 326. 

Mickle thw ait v. Vincent (1892), 67 L.T. 225. 

Hanbury v. Jenkins ^ ^ Ch. 401. 

(vii) he has the right to take and use, to a reason- 
able extent, the water of any natural stream 
flowing in a defined channel past or over 
or under the land, whether such taking 
prejudicially affects the enjoyment of other 
persons or not, and for this purpose to have 
the water maintained in its natural condition 
and purity and also to have the natural 
flow of the water free from interference by 
the act of any other person, not being a 
riparian occupier exercising the right im- 
mediately above described ;<*>> 

(a) Miner v. Gilmour (1859), 12 Moo- P.C.C. at p. 156, per Lord 

Kingsdown. 

Toung {John) Co. v. B an kier Distillery Co.y [1893] A.C. 69 x- 

Jonesv. Llanrwst Z 7 .C., [1911] i Ch. 393. 

Bleachers^ Assocn.y Ltd. and Bennett and Jacksony Ltd. v. ChapeLen-- 
le-^Frith R.D.C.y [1933] Ch. 356 (underground water running in 
a defined and known channel). 

(b) Fear v. Vickers {No. i) (1911), 27 T.L.R. 558, C.A. But he has 

no right to take the water for purposes unconnected with his 
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riparian tenement {McCartney v. Londonderry and Lough Bzaiily 
Riy, [1904] A.C. 301). 

(viii) he has the right to abstract all water flow- 
ing over or through the land in un- 
defined channels, whether such abstraction 
prejudicially affects other persons or not ; 

(a) Rawstronv. T’aj/ar (1855), ii Exch. 369. 

Broadbentv. Ramsbotham (1856), ii Exch.. 602. 

(b) Poppletoell v. Hodkinson (1869), L.R. 4. Exch. 248. 

English V. Metro. Water Board, [1907] i K.B. 588. 

On the other hand, an occupier of knd is not entitled, by drain- 
ing silt from his soil, to deprive the soil of another of its natural 
support (^ordeson v. Sutton, Southcoates and Drypool Gas Co., [1899J 
a Ch. a 17). 

(ix) he has (in the absence of previous alienation 
and reservation) the exclusive right of working 
and carrying away all minerals in the land,<*> 
and the right to the possession of all objects 
found on or in the land, whose owners cannot 
be identified,^’’* except {semble) such as arc 
found on land to which the public has access;*®* 

(a) Keysey, Pozoell 2 E. & B. 132. 

jfs&ton V- Stock (1877), 6 Ch- D. 7x9. 

This right is subject to exceptions. The Crown is entitled at 
common law to all gold and silver in an/ mine; petroleum 
existing in its natural condition in strata is vested in the Crown 
(Petroleum (Production) Act, 1934)- Under the Coal Act, 1938, 
the Coal Commission acquired the coal and mines of coal through- 
out the country, compensation has been paid and the vesting date 
for acquisition was 1st July, 1942. These rights are now vested 
in the National Coal Board under the Coal Industry Nationalisa- 
tion Act, 1946, For treasure trove, see § iiS 4 > ante, which 
belongs to the Crown or the owner of the franchise, when the true 
owner cannot be discovered. 

(b) South Staffordshire Water Co. v. Sharman, [1896] 2 Q-B. 44. 

Eiwes V. Brigg Gas Co. (1886), 33 Ch. D- 562- 

(c) Bridges v. Hazokesworth (1851), 2X L.J. (Q-B.) 75. 

Hannah v. Peel, [ 1945 ] K-B. 509. See generally Goodhart Essays 
in yurisprudence and the Common Law, pp. 76—90. 

(x) he is entitled to protect his land against 
any reasonably apprehended danger, not being 
caused by his own act or unlawful omission. 
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even though the result of such protection is to 
cause loss to other persons. 

R. V. PagAamt Sussex Sewers Commissioners (1828), 8 B. & C. 355 (sea). 

NieiJv. L. & N.W.R. (1874), L.R. 10 Ejc. 4 (flood water). 

Greynensteyn v. Hattingi, [1911] A.C. 355, P.C. (locusts). 

This right does not include the right to ivert or impede the 
course of a natural stream {Metmes v. Breadalbane (1828), 3 Bli. 
N.S. 414), nor the ri^t to divert mischievous substances, which 
have actually reached the land, on to the land of another person 
{Whalleyv. LancessKre andTorksKre Rly. Co. (1884), 13 Q.B.D.131). 

1296. The occupier of land abutting on a public 
way (whether a road or path, a river, or a lakdo, 
or on the sea,^^^ has a right (subject to § 1297 ) of 
free access from the land to the way or sea, and from 
the way or sea to the land. If this access is interfered 
with, the occupier has a right of action for damages 
but it is doubtful whether a mere interference with 
the resort of customers to the land by the way or sea, 
gives the occupier a right of action.^f’ 

(a) Si, Mary Newington^ Vestry v, Jacobs (1871), L.R, 7 Q.B. 47. 

Benjamin v. Siorr (1874), L-R. 9 C.P. 400. 

Fritz V. Hobson (1880), 14 Ch. D. 542. 

TorksAire, East Ridings C,C. v. Selby Bridge Proprietors^ [1925] 
Ch. 841. 

Marshall, Blackpool Corporation y [1935] A.C. 16 per Lord Atkin, 
at p, 22, 

(b) Rose V. Grooes (1843), 5 Man. & G. 613. 

Buccleuck {Duke) v. Metropolitan Board of Works (1872), L.R. 
5 H.L. at p, 463, per Lord CXirns. 

Lyon V. Fiskmongerd Co, (1876), i App. Cas. 662. 

Hindson v. Ashby ^ [1896] 2 Ch. i. 

(c) Marshall v. Vlleswater Steam Navigation Co, (1871), L.R. 7 Q.B. 

at p. 1 72, per Blackburn,. J. 

(d) A.-G, of Straits Settlement v. Wemyss (i888), 13 App. Cas. 192. 

Mellorv, Walmesley^ [1905] 2 CL at p. 180, per Stirling, L.J. 

These cases show that the right of access is not destroyed by the 
fact that, owing to the action of the water, a strip of land is left dry. 
between the occupier’s boundary and the water. Care must be 
taken to distinguish between the right of the occupier, as a member 
of the public, to use the way, and his private right, as an occupier, 
to have access to it v. Thames Conservators (1862), i H, & M. 
at p. 32, per Wood, V.C, ; Chaplin W, H, (A Co,, Ltd. v. West-- 
minster Corpn., [1901] 2 Ch. 329}. 
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(e) Rose v. Groves, ubi supra (special damage need not be proved). 
Edgingion v. Swindon Corpn., [1939] r K.B. 86 (statutory right to 

erect omnibus shelters). The common law right of entrance and 
exit of a frontager from his land to a highway has been curtailed 
by statutes, e.g. Highway Act, 1835, especially since local 
authorities have vested in them the surface of the highway. 

(f) Wilkes ^^Hungerford Market Co. 2Bing.N.C. aSr") 

Harper v. Haden {G.N.) ^ Sons^ [^ 933 ] Ch. 298 */'(afF.). 

Rose V. Groves, ubi supra. J 

Ricket V. Metropolitan Rl)\ Co. (i 867), L.R. 2 H.L. at "*1 

p. 188 ;-(diss.). 

Beckettv. Midland Rly. Co. (1867), L.R. 3 CP. at p. 100 J 
Dwyer V. Mansfield, [1946] K.B. 437. 

1297. The occupier of land is liable to be re- 
strained by injunction at the suit of the Crown, if 
he attempts to remove a barrier (erected by the Crown) 
which protects other land from the inroads of the sea. 

A.-G. V. 14 Ch. D. 58. 

No alleged easement inconsistent with the effective existence of 
such a barrier can be acquired, even by an adjacent landowner [Byrnes 
and Jaywlck Associated Properties, Ltd. v. Essex Rivers CatchmM 
Board, [1937J I K.B. 548, C.A.). 

1298. The occupier of land is liable in respect of 
damage suffered by persons coming upon the land, 
in consequence of defects or dangers in or upon the 
land or erections thereon, to the extent specified in 
§ 1062 (iv) ante. 

1299. The occupier of land is not bound to fence 
against the public ; even where the land adjoins a 
highway.*®* But, if he does not, he is not entitled to 
claim damages for injury committed to the land by 
domesticated animals being lawfully upon the high- 
way, which stray on to the land.<*» 

(a) Cornwell v. Metropolitan Sewers Commrs. (i 8 5 5), i o Excb. at p.773, 
per Pollock, C.B. 

Hardcastle v. S.T. Rly. and River Dun Co. (1859), 4 H. & N. 67. 
Sinks Y. S.T. Rly. and River Dun Co. (1862), 3 B. & S. 244, 

Cox V. Burbidge (1863), 13 C.B. (N.S.) 430. 
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Ellis V. Banyard (1911), 28 T.L.R. 122. But see the concluding 
remarks of Vaughan Williams, LJ., in the last case. 

Searle v. Wallhank^ [i 947 ] i All. E.R. 12, H.L, 

(b) See§ 761 ante. This last rule does not apply to trespasses by 
domesticated animals otherwise than from the highway. 

1300 . An occupier of land is not responsible for 
injury caused by dangerous substances naturally 
growing on the land to (persons or) animals un- 
lawfully coming on the land.<»> But an occupier of 
land who brings and keeps thereon dangerous ani- 
mals or substances which escape and cause injury, is 
liable to the persons injured to the extent specified 
in §§ 766, 1021-1023 ante.^^^ 

(a) Pontingv. Noakes^ [1S94] 2 Q.B. 281. 

(b) Tuherviiv. Btamp (1697), i Salk. 13. 

Fletcher V. Rylands (1868), L.R. 3 H.L. 330. 

The latter doctrine has no application to substances not brought 
on to the land by the occupier, e.g, thistles (Giles v. Walker (1890), 
24 Q.B.D. 656}. And see § 1021 . 

1301 . An occupier of land who sets traps or 
spring guns on the land (even with a view of protect- 
ing it from trespassers) without giving notice of the 
existence of such instruments, is liable for any in- 
juries sufiered by persons or animals, whether tres- 
passers or not, in consequence of such setting.*®’ 
And an occupier of land who baits such traps in such 
a manner as to attract dogs (? other animals) on to 
the land, is liable to the owners of such dogs (? other 
animals) for any consequent injuries suffered by 
them.***’ 

(a) Deane v. Clayton (1817), 7 Taunt. 489 (Court equally divided). 

Ilottv. Wilkes (1820), 3 B. & Aid. 304 (notice). 

Bird V. Holbrook (1828), 4 Bing. 628. 

Jordin V. Crump (1841), 8 M. & W. 782 (notice). 

The common law rule does not seem to be affected by the 
existence of legislation making it a criminal offence to set engines 
dangerous to human life or limb (Offences Against the Person Act, 
1861, s. 31} ; for Jordin v. Crump was decided after such legislation 
came into force by the 7 & 8 Geo. IV (i 827), c. 1 8, s. i . 

(b) Tozonsendv. Wathen (1808), 9 East, 277. 
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1302. An occupier of land is liable for all damage 
done by the escape of fire which he has lit, or caused 
to be lit, or negligently produced, on the land.t*’ 
But he is not liable for damage caused by the escape 
of a fire which accidentally begins on the land occupied 
by him.<*»’ 

(a) Tuhervil v. Stamp (1697), i Salk. 13. 

Vaughan v. Menlove (1837), 3 Bing. N.C. 468. 

Filiitery. Phippard (1847), ix Q.B. 347. 

(b) Fires Prevention (Metropolis) Act, 1774^ s. 86. (This clause is 

not confined in its operation to the hletropolis {Richards v. Easto 
(1846), 15 M. & W. 244).) 

In Filliter v. Phippard, ubt supra, at p. 357, Lord Denman, C.J., 
criticising Blackstone’s contrary view {Comm, I, 431), points out 
that no fire can be said to “ begin accidentally ” which is lit by the 
defendant or by his orders. There is liability if the fire is negligently 
allowed to spread. {Musgrove v. Pandelts, [1919] a K.B. 43. Cf 
Collingwood v. Home and Colonial Stores, Ltd, (1936), 155 L.T. 550 
and Spicer v. Smee, [1946J i All E.R. 489.). It was formerly held, 
that a railway company, having express statutory powers to run 
locomotives, was not liable, apart from negligence, for damage 
caused by sparks from such locomotives {Vaughan v. Taff Vale Rlj, 
Co, (i860), 5 H. & N. 679). But this rule has been altered, so far as 
regards claims not exceeding ;£200 for damage to agricultural land or 
crops, by the Railway Fires Acts, 1905, s, i, 1923, s. i {A,-‘G, v. 
G.W, Ply. Co., [1924J 2 K.B. i.). 

1303. The occupier of land is, f rind facie ^ liable 
to discharge all public burdens lawfully imposed 
upon the land. 

R, V. Toddington {Inhabitants) (1818), i B. & Aid- at p. 565. • 

R, V, Sat/on (1835), 3 Ad. Sc El- 597. 

Of course the owner may also be liable j and the burden may 
be expressly imposed upon him (cf. the case of Property Tax). 


Fire 
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burdens 
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1304. Land may be divided, for legal purposes, 
vertically or horizontally. 

L.P.A., 1925, s. 205 (i) (ix). . 

The general proposition needs no authority 5 but it may be 
pointed out, that the horizontal division may be made above the 
surikfi as well as below it, e.g. in the case of separate ownership of 
flats or chambers in a large block, or even of an air space (^Reilly v. 
Booth (1890), 44 Ch. D. 12). 

1305. There is a presumption that the occupier 
of the surface of land is also occupier of the sub-soil 
to an unlimited depth. 

Xeyse v. towell (1853), 2 E. & B. at p. 144, per Curiam. 

Seidon V. Smith (1877), 36 L.T. 168. 

Mitchell V. Mosley, [1914] i Ch. at p. 450, per Cozens-Hardy, 
M.R. 

But the presumption may be rebutted by circumstances, e.g. 
when a street or road is vested by statute in a public authority, so 
much only of the actual soil is vested in the authority as may be 
necessary for the purpose of preserving and maintaining and using it 
as a street or road ; and it is sometimes extremely difficult to tell how 
far down the rights of the public authority extend (Tunbridge Wells 
Corporation v. Baird, [1896] A.C. 434). The presumption stated in 
§ 1305 has no application as between landlord and tenant for years 
(Eltoes V. Brigg Gas Co. (x886), 33 Ch, D. 562). 

1306. When lands in the occupation of different 
persons are divided by a non-tidal river or a road 
(whether public or private), the presumption is, that 
the boundary between them is, as regards the sub-soil, 
the medium filum of the river or road. 

(a) Bickett V. Morris (1866) L.R. i Sc. & Div. 47. 

Blount V. Layard (xiSS), [1891] 2 Ch.atp.689, n.,p«r Bowen, L.J. 

Neither riparian owner may, however, obstruct or divert the 
passage of the stream by building out into the bed (Bickett v. Morris, 
ubi supra). 

672 
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(b) Dee i. Fringv. Pearsey (1827), 7 B. & C. 30+ (country road). 

Re WhitPs Charities, Charity Cemtuissioners v. Lea Jen Cerforatioa, 

[1898] I Ch. 639 (street in town). • 

Holmes v. Bellingham (1859), 7 C.B.N.S. 329 (private road). 

London City Land Tax Commissioners v. C.L. Rly. Co,, [1913] 

A.C. 364. 

And a conveyance of land abutting on such river or road will, 
unless there are expressions to the contrary, convey the soil as far 
as the medium filum {Micklethwait v. Newlay Bridge Co. (1886), 33 
Ch. D. at p. 145, per Cotton, L.J.). But the presumption may be 
rebutted by special drcumstances {Beckett v. Leeds Cerpn. (1872), 

7 Ch. App. 421). For example, it has no application where the 
Ixrundary is a railway {Thompson v. Hickman, [1907J i Ch. 550). 

1307. Where a plot of land is bounded by a Accretion 
natural stream or the sea, and by natural causes the 
position of the water is imperceptibly changed, the 
boundary line is changed accordingly ; unless 
(perhaps) there is a definite boundary-mark otherwise 
fixed.“» This rule applies to tidal, non-tidal, navig- 
able, and non-navigable water.<o> 

(a) R. V. Yarborough (1824), 3 B. & C. 91 (accretion from sea). 

Re Hull iA Selby Rly. Co. (1839), 5 M. & W. 327 (loss). 

Foster V. Wright (1878), 4 C.P.D. 438. 

(b) Re Hull (A Selby Rly. Co., ubi supra. 

A Ad. V. Chambers ( 1 8 59), 4 De G. & J. at p. 70, per Chelmsford, C. 

Foster's. Wright, ubi supra, at p. 447, pFr Lindlet, J. 

Hindson v. Ashby, [1.896] 2 Ch. i (doubtful). 

(c) Foster v. Wright, ubi supra, at p, 448, per Lindlet, J. 

The rule has no application to sudden diversions {Re Hull iA 
Selhy Rly. Co., ubi supra, at p. 332, per Aknger, C.B.}. But the 
niere fact that the change can be identified by maps, etc., does not 
prevent it applying where the process of change is imperceptible 
{Foster v. Wright, ubi supra ; Hindson v. Ashby, ubi supra). There 
seems to be no English decision on accretion in the case of lakes. 

1308. When lands are separated by a hedge and Hedge and 
artificial ditch, the presumption is, that the boundary 
between them is on that edge of the ditch which is 
farthest from the hedge. 

Vowles V. Miller (i8io), 3 Taunt. 137, per Lawrence, J. 

Doe d. Pringy. Pearsey (1827), 7 B. & C. at p. 307, per Holrotd, J. 

Henniker v. Howard (1904), 90 L.T. 1 57. 
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The rule has (probably) no application to boundaries formed 
natural watercourses {Marshall v. Taylor, [1895] i Ch. 641) j and 
there is no presumption as to the width of an artificial ditch (K wles 
V. Miller, ubi sttpra, at p. 38). 

1309 . A tree growing near a boundary belongs, 
in the absence of special provision, to the occupier 
of the soil in which the main body of the tree is ; 
notwithstanding that its branches overhang adjacent 
soil. If the main body extends across the boundary, 
the tree will belong to the owners of the two plots 
as tenants in common. 

Masters V, PoUie (1620), 2 Roll. Rep. 141 (doubtful). 

Jnon. (1622), 2 Roll. Rep. 255. 

Watermans. Soper i Ld. Raym. 737. 

Holders. Coates (1827), Mood. & M. 112. 

Lemmon v. Wehb^ [^^ 94 ] 3 Ch. at p. 20, per KIay, LJ. 

These propositions are not covered by authority, but the cases so 
far as they go, support them. 

For the rights of an occupier whose land is overhung by the 
branches of his neighbour’s tree see ante, § 781 (v). 

1310 . A boundary wall or other party structure, 
if made such before 1926, is presumed to belong to 
the owners of the adjoining plots as tenants in com- 
mon, in proportion as the base rests on each plot 
respectively.*® 1 If so made after 1925, it is deemed 
to be severed vertically, and the owner of each part 
is entitled to such rights of support and user over 
the rest of the structure as may be requisite to confer 
rights corresponding to those which would have 
subsisted if a valid tenancy in common had been 
created.***’ 

(a) Wiltshire v. Sidford (1827), i Man. & Ry. K.B. 404. 

Cubitt V. Porter {iZz%), 8 B. & C. 257. 

Standard Bank of British South America {Africa^ v. Stokes (1878), 
9 Ch. D. 68. 

Watson V. Gray (1880), 14 Ch. D. 192, at pp. 194-195, per Fry, J. 

(b) Law of Property Act, 1925, s. 38. 

By Sched. I, Part V, of the L.P.A., 1925, party structures 
existing before 1926 are placed on the new footing. Of course no 
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tenancy in common in a legal estate is now possible (L.P.A., 1925, 
s. I (6)). But, semhle, this rule does not apply to interests less than 
legal estates. 

1311. When a person is entitled, under a con- Mines 
veyance or exception, to all the mines or minerals in a 
piece of land, or to a mine of a particular mineral, 

he is entitled to the air-space occupied by such mines 
or minerals ; but this rule does not apply to the con- 
veyance or exception of a particular mineral. 

Bowser V. Maclean (i860), 2 De G.F. & J. at p, 420, per Lord Campbell, 

C., as interpreted by 

Eardiey v. Granville (1876), 3 Ch. D- at p. 834, per Jessel, M.R. 

Proud V. Bates (1865), 34 L.J. Ch. 406. 

Hamilton {Duke) v. Graham (1871), L.R. 2 Sc. & Div. r66. 

Batten Poollv- Kennedy^ [1907] i Ch. 256. 

The rule did not apply to the air-space occupied by minerals 
which, by virtue of copyhold custom, belonged to the lord of a manor. 
Therefore the latter, after working the minerals, had no right to use 
the space thus created for passing to tenements outside the manor 
{Lewis V, Branthwaiie (1831), 2 B. & Ad. 437), and, therefore, 
presumably will have no right to do so now (L.P.A., 1922, Sched. 

XII, para, (5)). It will, of course, be realized, that a grant or exception 
of mines and minerals themselves is a totally different thing from a grant 
of the profit d prendre described in ^ 1190 ante. The latter conveys 
an incorporeal, the former a corporeal hereditament. 

1312, The occupier of land has (apart from Right of 
express agreement) a right to the support of the soil 

in its natural condition by adjacent and sub- 
jacent land. 

(a) Birmingham Corpn. v. Allen (1877), 6 Ch. D. 284. 

Jordeson v, Sutton^ Soutkeoates and Drypool Gas Co.^ [1899] 2 Ch. 

217. 

(b) Harris v. Ryding (1839), 5 M. & W. 60. (But this was rather 

derogation from grant.) 

Humphries Y. Brogden (1850), 12 Q.B, 739. 

Dixon V. White (1883), 8 App. Cas. at p, 842, per Lord Blackburn. 

If buildings are placed upon the land, the soil is no longer in its 
natural condition {Wyatt v, Harrison (1832), 3 B. & Ad. 871, and 
other cases). But if, at the time of the severance of the surfece and 
the sub-soil, buildings were standing on the surface, the occupier of the 
surface has, in the absence of special circumstances, a right to the 
support of them by the sub-soil {Bonomi v. Backhouse (i 858), E.B.& E 
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622; Iflev) Sharlsion Collieries Co,, Ltd,v, W estmqrland[Earl){\^oo\ 82 
L.T, 725 (H.L.))* It is important to notice, that the duty of support 
only falls on the occupier of so much adjacent land as would suffice to 
support the land of the plaintiff in its natural state (Birmingham Corpn, 
V. JUen, ubi supra). The right of support of buildings by buildings, 
and of new buildings by land, is discussed ante, % 1179. It is a true 
easement, which may be acquired by prescription. Atone time, there 
seems to have been a aoctrine, that the owner of a building, as to which 
no right of support had been acquired by prescription or grant, was 
entitled to an action against his neighbour, if the latter, knowing of 
the existence of the building, negligently excavated his own land and 
caused the building to fall or be injured (Chadkuick v. Trower (1839), 
6 Bing. N.C. i). But this doctrine seems now to be exploded 
(Dalton V, Angus (i 88 1), 6 App. Cas. at p. 804, Lord Penzance). 

1313. The owner of mines or minerals who is not 
occupier of the surface has not, in the absence of 
special circumstances, the right to enter upon or 
destroy the surface, in order to win the minerals.‘^> 
But he has the right to win such minerals in any 
reasonable manner without injury to the surface.^®) 

(a) E.g. such as those in Buccleuch (Duke) v. Wakefield (1870), L.R. 4 

H.L, 377. 

(b) Bell V, Wilson (r866), i Ch. App. 303, followed in 

Hext V. Gill (1872), 7 Ch. App. 699. 

Butterknmle Colliery Co, v. Bishop Auckland Industrial Co-operative 
Co,, [1906] A.C. 305. 

This rule does not apply to the exercise of the rights of land- 
owners to minerals excepted from convepnces under the Railwa]^ 
Clauses Consolidation Act, 1845, ss. 77-9 (Ruahon Brick and Terra 
Cotta Co, v. G,W,RIy, Co,, [1893] i Ch. 427, since followed). 

(c) Bmhotham v. Wilson (i860), 8 HX.Cas. at p. 360, per Lord 

Wensleydale.. 

Wkidhome v. Ecclesiastical Commrs.for England (1877), 7 Ch. D. 
375 - 

Hayles v. Pease and Partners, Ltd,, [1899] i Ch. 567. (In this 
case the mine owners had power to enter upon the surface.) 

1314. The occupier of a mine may, as between 
himself and the occupier or owner of a subjacent 
mine, work out the whole of his minerals in a usual 
and skilful manner ; even though the result of such 
working may be to admit water to the upper mine and 
thence into Ae lower, or otherwise to damage the latter. 
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SmM V. Kenrick (1849), 7 C.B. 515, 

Wilson V. Waddell (1876), 2 App. Cas. 95. 

But if a person for the convenience of working his own mine, 
pumps up water and causes a flow of water into a neighbouring mine 
which would not naturally have reached it, he is liable for any damage 
occasioned thereby. He has no right, by pumping or otherwise, to be 
an active agent in sending water from his own to an adjoining mine, 
and he is liable whether he does it purposely or not {Baird v. 
Williamson (1863), 15 C.B. (N.S.) 376,and Crompton v. Lea (1874), 

L.R. 19 Eq. 1 1 5). For the curious case in which the defendant's 
action abstracted brine from the plaintifFs mine, see Salt Union, Ltd. 

V. Brunner, Mond fsf Co., [1906] 2 K.B. 822, 

1315. The occupier of land has no right, in- Fences 
dependently of statute, contract, prescription, or 
custom,‘»> to call upon his neighbour to erect or 
maintain fences.*’’’ But if a person lawfully sinks a 
shaft, or opens a quarry, through or in the surface 

of the soil, or occupies such shaft or quarry when 
made, he will be liable to an action if he does not 
fence such shaft or quarry for the protection of the 
occupier of the surface.*®’ 

(a) Keighlefs Case (1609), 10 Co. Rep. 139 a 

Starv. Rookes&y (1710), i Salk, 335 ^prescription). 

Lawrences. Jenkins (1873), ^.R. 8 Q.B. 274 J 

Child r. Hearu (1874), L.R. 9 Ex. 176 (statute). 

Fink V. Bozoling Iron Co. (1878), 3 C.P.D. 254 (contract). 

Coakery, Willcocks, [1911] 2 K.B. 124 (custom). 

(b) Boyle v. Tamlyn (1827), 6 B. & C, 329. (This case and the next 

show that the mere fact of continu^y repairing a fence is not con- 
clusive evidence of prescriptive liability to do so.) 

Hudson V. Tabor (1877), 2 Q.BD, 290. 

There is not even any liability implied from the fact that the 
claimant’s land was demised to him by the adjoining occupier {ErsBne 
V. Jdeane (1873), 8 Ch. App. 756). 

(c) Sybray v. White (1836), l M. & W. 435. 

Williams v. Groucott (1 863), 4 B. & S. 149. 

Hawken v. Shearer (1887), 56 L.J.Q.B. 284. 

1316. The occupier of land is not, in the absence Careless 
of contract or special custom, liable to his neighbour 

for the consequences of mere omission to cultivate or 
manage his land in a husbandlike manner. 
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Giles V. Walker (1890), 24 Q.B.D. 656. 

8 team v. Prentice Brothers ^ Ltd,^ [1919] i 394. 

It may well be doubted whether this typically individualisi 
doctrine will long remain in private law. It has already been over- 
ruled in the sphere ofpublic law (Corn Production Acts (Repeal) Act 
1921, s. I Sdh. (i) (8) neglect to destroy certain weeds is an oflFence 
punishable on summary conviction). 

Accidental 1317. The occupier of land from which, without 
negligence on his part, a portion of the natural con- 
tents falls and injures the person or property of another 
is not liable for the loss thus caused. 

Nobler. Harrison^ [1926] 2 K.B. 332 (trees). 

Pontardawe R.D.C. v. Moore-^Gzayn^ [1929] i Ch. 656 (rocks). 

As has been pointed out (§ 1021 ante), the case is quite differem 
if the object which causes the injury has been brought on to the lane 
by the occupier for his own benefit. 



TITLE III— AS REGARDS PERSONS HAVING 
FUTURE INTERESTS IN THE LAND 


1318. The rights and liabilities of occupiers of Waste 
land, as regards persons having future or reversionary 
interests therein, are governed by the Law of Waste. 

Waste is either “ legal ” or “ equitable 

For “ ameliorating waste ” see ante, § 1253. 

1319. Subject to § 1253 , legal waste consists of legal waste 
any act (“ voluntary waste ”) or omission (“ per- 
missive waste ”) which changes, or diminishes the 

value of, the inheritance. 

(a) City of London t. Greyme (1607), Cro. Jac. i8r. 

Darcy {Lord) v. Ashoith (1618), Hob. 234. 

Simmons v. Norton (1831), 7 Bing. 640. 

West Ham Central Charity Board v. last London Waterworks Co., 

[1900] I Ch.. 624. 

Rose V. Hyman, [191 1] 3 K.B. at p. 243, per Cozens-Hardy, M.R. 

(b) Anon. (1564), Moore (K.B.) 62. 

Griffith’s Case (i J64), Moore (K.B.) 69. 

Stieklehorne v. Hatchman (1585), Owen 43. 

1320. Equitable waste consists of such acts as Equitable 
change the character or diminish the value of the 
inheritance, and are an uncon scientious abuse of the 

legal powers of the tenant. 

Aston V. Aston (1750), 1 Ves. Sen. 364. 

Burges V. Lamb (1809), 16 Ves. 174. 

Ormonde {^arquis) v. Kynersley (1820), 5 Madd. 369. 

Marker -v. Marker (1851), 9 Hare, i. 

Micklethwaitv. Micklethwait (1857), r De G. & J. 504. 

Tamer V. Wright (i860), John. 740. 

Bakery. Sebright (1879), 13 Ch. D. 179. 

The conception of “ equitable waste ” arose from the practice 
adopted by settlors of limiting life interests “ without impeachment 
of waste Such a limitation exempted the life tenants from all 
common law liability for waste, even in respect of active or “ vol- 
untary ” waste. But, in the leading case of Vanp v, Barnard {Lord) 

(1716), a Vern. 738, the Court of Chancery assumed a power to 

679 
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restrain by injunction acts of malicious injury done by tenant for 
life “ without impeachment ” ; and such acts now even involve (in 
the absence of express justification) a legal liability in damages (Law 
of Property Act, 1925, s. 135). Nevertheless, the term “ equitable 
waste ” continues to be used. Equitable waste is always voluntary, 
and consists of such acts as (i) pulling down or de&dng the “ principal 
mansion house ”, (2) cutting down timber planted for shelter or orna- 
ment, (3) despoiling the gardens and grounds of the house by wanton 
acts. The ordinary remedy for equitable waste was an account and 
impounding of the proceeds to follow the trusts of the settlement 
(Honyvjood v. Honywcod (1874.), L.R. 18 Eq. at p. 31 1, per Jessel, 
M.R.). Quaere : since the Judicature Act, 1873, s. 25 (3}. For 
the case of collusion between a tenant for life and remainderman see 
Birch-Jf^olfe v. Birch (1870), L.R. 9 Eq. 683.- 

1321. Tilings improperly severed from the free- 
hold by a tenant impeachable for waste, or severed 
by tempest or other accident, belong to the owner 
of the first vested interest of inheritance in the land, 
and can be sued for by him in Trover against the 
tenant or a stranger.^a> But where such things are 
lawfully severed by a tenant, the property therein 
vests in him.<*>J 

(a) Eerlakendin^s Cast (1589), 4 Co. Rep. 62 a. 

Paged s Case (i 593), 5 Co. Rep. 76 b. 

Bowles* Case (1615), ii Co. Rep. at 8i b. 

Berry v. Heard (1652), Cro. Car. 242. 

Whitfield V. Bewit (1724), 2 P. Wms. 240, 

Seagram v. Knight (1867), 2 Ch. App. at p. 632, per Lord 
Chelmsford, L.C. (Also an action for money bad and received 
for the produce of the sale.) 

The interest of a deceased tenant for life is liable for the proceeds 
of his waste (Ormonde {Marquis) v. Kynersley (1820), 5 Madd. 

369)- 

(b) Bowles* Case, uhi supra, at 82 b (overruling on this point Rerlakenden*s 

Case, ubi supra). 

Aston V. Aston (1750), i Ves. Sen. at p. z 6 ^,per Lord Hardwicke, C. 

1322. Nothing is waste which merely involves 
the reasonable user of the land or buildings thereon, 
or the taking of the ordinary profits of the soil,^*^’ or 
which is necessary for the protection or proper 
management of the inheritance.'^’^ 



RIGHTS AND LIABILITIES OF OCCUPIERS 68 1 


(a) Barret v. Barret (1628), Het. 34- 

Phillipp {Phillips) v- Smith (1845), ^4 ^ W. 589. 

Karris v, Ekins (1872), 26 L.T. 827. 

Saner Bilton (1878), 7 Ch. D. 815. 

Semhle, it is on this ground that a tenant, though not without 
impeachment ”, is allowed to take the produce of periodical cuttings on 
** timber estates ”, i.e. lands customarily employed principally for the 
production of timber {Bagotv, Bagot{i%62)^ 32 Beav. at pp. 517-18, 
per Romilly, M.R. ; Dashwoodv. Magntac^ [1891] 3 Ch. 306), and 
to work open mines. As to estovers see § 1 249 ante, 

(b) Honywood v. Honyzcoody ubi supra^ at p. 3 1 1, Jessel, M.R. 

Tucker V, Linger (1883), 8 App. Cas. 508. 

1323 . Generally speaking, it is an act of waste to Fixtures 
sever fixtures (ante, § 1030) from the freehold. 

Co. Litt. 53 a. 

But — 

(i) a tenant for life or years may, during his 
term, or (in the case of tenant for life) with- 

• in a reasonable time afterwards,<‘^^ remove 
fixtures put up by him for purposes of trade, 
ornament, or domestic use ; doing no serious 
damage to the inheritance, and making good 
such damage as may be done ; 

(a) Lazoton v. Laze ton (1743), 3 Atk. 13- 

Re Hulse^ Beattie v. Hulse^ [i 9 <^ 5 ] ^ Ch. 406. 

(b) Poolers Case (1703), i Salk. 368. 

Re Moser {1%^^, 13 Q.B.D. 738. 

Lamhoum v. McLellan^ [^9^3] 2 Ch. 268. 

Spyerv, Phillipson^ [1931] 2 Ch- 183. 

(c) Leigh V. Taylor, [1902] A.C. 157. 

Re Hulse, Beattie v. Hulse, ubi supra. 

(ii) the tenant of a farm or lands, under the 
Landlord and Tenant Act, 1851,*“' and the 
tenant of an agricultural holding, under the 
Agricultural Holdings Act, I923,‘’>* has such 
rights to remove fixtures as are specified in 
those statutes respectively ; 

(a) S.3. 
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(iii) the execution creditor of a tenant for years <»> 
(but not of a tenant for life) may exercise 
for his own benefit the tenant’s rights to remove 
fixtures. 

(a) Poolers Case^ uhi supra. 

(b) Winn v. IngiJiy (1822), 5 B. & Aid. 625. 

Note 

The liability for waste attaching to the different. kinds of limited 
interests in land will be found specified under the respective Titles, 
ante, dealing with such interests. See especially §§ 1076, 1230, 
1251, 


Addendum to Title III 
LEGAL WASTE 

The following acts and omissions have been held or judicially 
stated to amount to legal waste : 

a;— VOLUNTARY WASTE 

1. Cutting timber, 

Skelton V. Skelton (1677), ^ Swan. 170, n. 

Whitfield V. Bewit (1724), 2 P. Wms. 240. 

Perrotv. Perrot (1744), 3 Atk. 94. 

Hussey v. Hussey (1820), 5 Madd. 44. 

Honywood V. Honywood (1874), L.R. r8 Eq. 306. 

As to what is timber ” see remarks of Jessel, M.R., in Hony- 
wood V. Honywood, uhi supra, at p. 309, and Dashwood v. Magniac, 
[1891] 3 Ch. 306. No trees other than oak, ash, and elm^can be 
timber, except by virtue of local custom. A curious point should 
be noticed. If the settlor excepts the trees from the tenant*s interest, 
then cutting them is not Waste, but Trespass Case (1586), 

4 Leon. 162, 225 5 Goodright d. Peters v. Pivian (1807), 8 East, 190). 
This was important when waste involved forfeiture. 

2. Cutting other wood in a way which a prudent owner of the 
inheritance would not follow. 

Stripping^s Case (1621), Win. i j. 

O^Brien v. O^Brien (1751), Amb. 107. 

Kaye v. Banks (1770), Dick. 431. 

Chamherlayne Y. Dummer 3 Bro. C.C. 549. 

Honyzoood v. Honywood (1874), L.R. t 8 Eq. at p. 310. 

3. Destruction or alteration of buildings. 

Cookers Case (1582), Moore (K.B.) 177. 

City of London v. Greyme (1607), Cro. Jac. 181. 
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Gage and Smith's Case (1613), Godb. 209. 

Greene v. Cole (1672), 2 Wm. Saund. 252, n. ; i Lev. 309. 

Toungv. Spencer 10 B. & C. i+j. 

Whatever may have been the case at one time, the erection of 
new buildings is not now, per se, waste (yones v. Chappell (1875J, 
L.R. ao Eq. 539). 

4. Ploughing up ancient meadow or pasture. 

Maleverer V. Spinke (1537), i Dyer, 35 b. 

Darcy (JLord) v. Askwitk (1618), Hob. 234. 

Atkins V. Temple (1626), i Rep. Ch. 13 (ancient pasture). 

Cole V. Peyson (1637), i Rep. Ch. ro6 (do.). 

Fermier v. Maund (1638),! Rep. Ch. 1 16 (do.). 

Goring V, Goring (1676), 3 Swan. 661 (do. meadow). 

Simmons v. Norton (1831), 7 Bing. 640. 

There is, however, a distinct reaction against this doctrine 
{St, Allans {Duke) v. Skipwlth (1845), 8 Beav, 354 ; Rush v. Lucas ^ 
[1910] I Ch. 437)- And it has been greatly modified by s. 30 of the 
Agricultural Holdings Act, 1923. 

5. Opening new mines, or reopening abandoned mines. 

Saunders^ Case (1599), 5 Co. Rep. 12 a. 

Astry V. Ballard (1677), i Freem. K.B. 445. 

Viner v. Faughan (1840), 2 Beav. 466. 

Bagot V- Bagot (1863), 32 Beav. at p. 516, per Romilly, M.R. 

Clegg V. Rowland (r 866), L.R. 2 Eq. 160. 

Re BaskervillCy Baskeroille v. Baskervillcy [1910] 2 Ch. 329. 

Whether a mine is ** open ” or “ dormant ** (abandoned) is a 
question of fact in each case {Bagot v. Bagot^ ubi supra). It is not 
waste for the tenant to sink new shafts or pits for the purpose of 
working open mines {Clavering v. Clavering (1729), 2 P. Wms, 
388s Cowley {Earl)yJFellesley{i^ 6 ())ylj.'R,i ’E.q.b^S^Eliasv, Snowdon 
Slate Quarries C<?. (i879),4 App, Cas.atp.466,^^rLordSELBORNE). 
But the bed of a stream is not an open mine ; and a tenant for years, 
impeachable for waste, who takes from it minerals deposited by the 
action of the stream, is guilty of waste {Thomas v. yones (1842), 
I Y. & C.Ch. Cas. 510). 

B.— PERMISSIVE WASTE 

6. Failure to scour ditch, whereby foundations of a house become 
rotten. 

Sticklehome v. Hatckman (i 585), Owen, 43. 

7. Suffering buildings to be out of repair, whereby they are de- 
stroyed by weather. 

Anon, (1564), Moore (K.B.) 62. 

8. Allowing a sea or river wall to become ruinous, whereby 
water enters and floods the land. 
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Griffith’s Case (i 564), Moore (K.B.) 69. 

Anon. (1564), Moore (K.B.) 62. 

9. Suffering cattle to bite the germins of underwood which the 
tenant has felled. 

Gage and Smith’s Case (1613), Godb. 209. 

10. Failure to cultivate an agricultural holding in a husbandlike 
manner according to the custom of the country. 

Weddv. Porter, [1916] 2 K.B. 91. 

EQUITABLE WASTE 

The following acts have been held to amount to equitable waste : 

11. Destroying or seriously damaging the principal mansion 
house. 

Fane v. Barnard (Lord) (1716), 2 Vem. 738. 

Rolt V. Somerville (1737), 2 Eq. Cas. Abr. 759. 

Leeds (Duke) v. Amherst (Bari) (1846), 2 Ph. 1 17. 

Where the settlor had virtually abandoned the mansion house 
before the date of the settlement, and the tenant for life pulled it 
down and used the materials for rebuilding, this was held not to be 
equitable waste (Morris v. Morris (1858), 3 De G. & J. 323). 

12. Cutting down trees planted or left by an absolute owner for 
ornament or shelter for the mansion house ; (a) except for the purpose 
of preserving the remaining trees. Q) 

(a) Abraham v. Bubb (1680), 2 Freem. (Ch.) 53. 

Latoley v. Lawley (1717), Jac. 71, n. 

Packingtoifs Case (1744), 3 Atk. 215 

Dozonskire (Marquis) v Sandys (Lady) (1801), 6 Ves. 107. 

Marker v. Marker (185 1), 9 Hare, i. 

(b) Bordv. Tynte (1864), 2 De G.J. & Sm. 127. 

Baker v. Sebright (i 879), 1 3 Ch. D. 179. 

Whether the trees are in feet ornamental or not is immaterial 
(Coffin V. Coffin (1821), Jac. 70; Womhwell v. Belasyse (1825), 6 Ves. 
2nd ed. 1 1 6). The question turns on the intention of the settlor. 

1 3. Cutting down thriving wood unfit for the purposes of timber. 

O’Brien v. O’Brien (1751), Amb. 107. 

Tamtoorth (Lord) v. Ferrers (Lord) (i8or), 6 Ves. 419. 

Smythev. Smythe (1818), 2 Swan. 251. 



SECTION IV 

RESTRICTIONS ON USER AND 
ALIENATION OF LAND 


TITLE I-4:0NDITI0NS AFFECTING LAND 

1324. Subject to § 1339 , and Book II, Section I, Ben^tof 
-Tide II, ante^ a condition, precedent or subsequent, 
may be annexed to the holding of any interest in 
land.fa’ And the benefit of such condition, in so far 
as it affects a legal estate, may, if the condition has 
been imposed since 1925 , be reserved in favour of any 
person, and the persons deriving title under him.*^^ 

(a) Litt. s. 34.7. 

Co. Litt. 214.. 

(b) L.P.. 4 i., 1925, s. 4 (3). 

The rule of the common law was; that the right to take advantage 
of a condition affecting land could only be reserved in favour of the 
grantor of the interest and his heirs, and was inalienable by them. 

There were good reasons for (his rule when high-handed assertion 
of legal rights was common ; but it has long been anomalous. It still 
applies, apparently, to conditions affecting land imposed before 1926. 

Though the section referred to only mentions conditions affecting a 
1^4 estate, there appears to be little doubt that conditions affecting 
equitable interests in land are recognized (L.P.A., 1925* s. 3 ($))• 

V^ere the condition is annexed to a fee simple, it must observe the 
Rule against Perpetuities {post, §§ 1679 — 1 685). 

„ 1325. Where the happening of the condition Forfeiture 

renders the holder of the estate liable to be deprived of 
it entirely, and no other person is for the time being 
entitled to the possession or receipts of the profits of 
the land, the person entitled to enforce the condition 
may peaceably re-enter, or recover possession by an 
action in the nature of Ejectment. 

For the nature of the action of Ejectment see ante, §§813- 
818. 

p 685 
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Waiver 1326 . The benefit of a condition may always be 

waived but the actual waiver by the lessor or the 
■> persons deriving title under him, of the benefit of any 
covenant or condition in any lease, in any particular 
instance, is not deemed to extend to any instance, 
or to any breach of covenant or condition, save that 
to which it specially relates.<*>> 

(a) This was doubtful at one time ; and Coke thought (Co. Litt. 214 b) 

that the breach of a condition annexed to a lease for years, if 
appropriately worded, might ipso facto determine the lessee’s 
estate. But the text expresses the modern view. 

(b) L.PA, 1925, s. 148. 

This section is not very happily worded ; but it has been thought 
better to follow the language of the statute. It applies to all leases, 
whenever made j but only to waivers effected after 23rd July, i860 
{iHd. ss, 148 (2), 154). By the common law, a single waiver 
destroyed a condition, though not, probably, a covenant. 

Licence 1327 . A licence to do any act will, if granted to 

a lessee after the 13th August, 1859, extend only to 
the permission actually given, or Ae specific breadi 
of any provision or covenant referred to, or to any 
other matter specifically authorized to be done, and 
will not (unless otherwise specified in the licaice) 
prevent any proceeding for any subsequent breach. 

L.P.A., 1925, s. 143 (i). 

Doubdess this provision is aimed chiefly at preventing forfeitures 
or actions for breach of covenant ; but it is curiously wide in its 
operation. It applies to all leases, whenever made [iUd. s. 1 54). 

Co-oaners 1328 . A licence to one of several lessees, granted 
after 13th August, 1859, to do any act prohibited 
to be done without licence, will not operate to ex- 
tinguish a right of re-entry in respect of any breach 
of covenant or condition {semhle^ in the lease) by 
his co-lessees, or in respect of any breach by him 
in respect of any interest in such property not the 
subject of such licence. 

L.P,A., 1925, s. 143 (3), 



CONDITIONS AFFECTING LAJNU oe/ 

The three preceding paragraphs represent enactments rendered 
necessary by the esdstenoe of the strict rule of the common law, to the 
efFea that a condition was " indivisible ”, i.e. once broken or dispensed 
with, was gone altogether {Dumper^ s Case (1603}, 4 Co. Rep. 119b; 

Fox V. WTtttchcocke (1616), 2 Bulst 290). The rule caused extreme 
inconvenience in practice, and worked harshly against the very persons 
whom it was intended to protect. It will be observed, that the 
statutory relaxations apply only to “ leases ”, which, however, include 
underleases. 

1329. Conditions are subject to the Rule against Perpetuities 
Perpetuities (jfrosty §§ 1679 , 1685 ). 

.L.P A, 1925,8.4(3). 

Re Hollis’ Hospital Trustees and Hague’s Contract, [1899] 2 Ch. 540. 

Re Da Costa, Clarke v. Church of England Collegiate School of St. Peter, 

• [1912] I Ch. 337. 

1330. The benefit of a right of entry for breach AHenaAon 
of a condition in respect of past and future breadies, 

may be disposed of by testament, or instrument 
inter wwx. 

(a) Wills Act, 1837, s. 3. 

(b) L.P.A., 1925, s. 4 (2). 

There is no definition of “ disposition ” in. the section ; and the 
so-called definition given in s. 205 (i) 0 i) (viii) of the Act does not 
help. Is the benefit of a condition a thing in action ? 

1331. Subject to § 1068 (severance of reversions Severance ' 
on leases), the severance, by act of the person in 

whose favour the benefit of a condition is reserved, 
of the interest to which such benefit is annexed, 
between two or more persons, whether as co-owners 
or otherwise, destroys the condition.<*> This rule 
does not apply to severance by operation of law,“»> 
nor to severance caused by the wrongful act of the 
person against whom the condition is sought to be 
enforced.*®’ 

(a) Leei^s and Crompton^ s Case (1586), cited in 4 Co. Rep. at 1 20 a. 

Dumpor^s Case (1603), 4 Co. Rep. at 120. 

(b) Dumpor^s Case, uhi supra, 

Moodie v. Gamon (1616), i Roll. Rep. at p. 33 1. 

(c) Knighfs Case (1588), Moore, K.B. at p. 203. 
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The reason for the rule is said to be, that he who enters for 
condition broken, ought to be in of the same estate which he had at 
the time of the condition created (Dumpor'^s Case^ ubi supra), 

1332. In any action for forfeiture brought for 
non-payment of rent, the High Court has power to 
give relief in a summary manner, and subject to the 
same terms and conditions in all respects as to pay- 
mait of (arrears of) rent, costs, and otherwise as 
could formerly have been imposed by the Court of 
Chancery, without the necessity of any new lease. 

Judicature Act, 1925, s. 4.6. 

The terms imposed by the Court of Chancery and confirmed by 
the Common Law Procedure Acts, 1852, ss. 210, 212 ; and i860, 
ss. 1,2, were, that all arrears of rent, with interest thereon, and costs, 
should be paid by the party seeking relief ; and these terms are still 
enforced 0 arratt v. Richardson and Cresstvell, [1930] i K.B. 686). 
(Chandless-Chandless V. Nicholson, [1942] 2 K.B. 32 1.). 

1333. Subject to § 1335 , no forfeiture for breach 
of a condition in a lease (other than a condition of 
re-entry on non-payment of rent) is, notwithstanding 
any stipulation to the contrary, enforceable until 
the lessor has served on the lessee or assignee of the 
lease a notice, specifying the particular breach com- 
plained of, and, if the breach is capable of remedy, 
requiring the lessee or assignee to remedy it, and, in 
any case, requiring the lessee or assignee to make 
compensation in money for the breach, and the 
lessee or assignee has failed within a reasonable time 
to remedy the breach (if capable of remedy), and, 
in any case, to make reasonable compensation there- 
for. 

L.P.A., 1925, s. 146 (i), (5), (n), (12). 

If the Leasehold Property (Repairs) Act, 1938 is applicable 
{ante % 1077), the notice must ftirther inform the lessee of his right to 
serve a counter notice under the Act. The statutory notice need not 
contain a demand for compensation, if the lessor does not require to be 
indemnified {Lock v. Pearce, [1893] 2 Ch. 271), and it need not 
require the breach to be remedied if, as in the case of most negative 
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covenants, it is incapable of remedy (Rugby School v. TannahilL 
[193s] I K.B. 87). 

1334 . Even when a lessor is proceeding, by action Durieg fn- 
or otherwise, to enforce a forfeiture for such breach, 

the Court may, subject to § 1335, on the application 
of the lessee or assignee, and notwithstanding any 
stipulation to the contrary, grant relief against such 
forfeiture, on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, ■ as to 
the Court may seem fit. 

L.P.A., 1925, s. 146 (2), (12). 

The lessor, in such a case, has a legal right to recover all reason- 
able costs and expenses, whether relief has actually been granted, or 
the lessor has waived the breach {iUd. (3}). 

1335 . The provisions of 1333 and 1334 do No relief 
not extend to any case in whidb forfeiture is claimed 
against a lessee, or assignee of a lease, on the ground 

of breach of a condition : 

(i) against assigning, under-letting, parting with 
the possession, or disposing, of the land leased, 
where the breach occurred before 1926, or 

(ii) subject to § 1337? against the bankruptcy 
of the lessee, or the taking in execution of 
the lessee’s interest ; or, 

(iii) for allowing (in case of a mining lease) 
the lessor to have access to or inspect books, 
accounts, records, weighing machines, or other 
things, or to enter or inspect the mine or the 
workings thereof. 

L.PA., 1925, s. 146 (8), (9), (10). 

In cases (ii) and (iii) it is inunaterial when the breach occurred. 

1336 . Where the lessor is proceeding to oiforce a Mief^ 
forfeiture for breadi of a condition in the lease, even 

in the circumstances specified in § 1335>‘®’’ 
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non-payment of rent, the Court may, on the applica- 
tion of an under-lessee, vest, for the whole term of the 
(head) lease or any shorter period (not being in either 
case longer than the unexpired term of the under- 
lease), the property comprised in the head lease, 
in such under-lessee, on such terms as the Court shall 
think fit.<^> 

(a) Cholmeley School^ Kighgate {Wardens^ etc.) v. Sezvelly [1894] a (^.B. 

906. 

Imray v. Oakshette^ [^^97] 2 Q.B. 218. 

Gray v. Bonsall^ [190+] ^ 

(b) L.P.A., 1925, s. 146 (4). L.P.(Amehdinent)A., 1929, s. i. 

The discretion allowed to the Court by this enactment is, ob- 
viously, very wide ; but in fact it is generally exercised only on the 
terms that the under-lessee shall, during the remainder of his term, 
accept responsibility for the liabilities of the head lease. It will not be 
exercised in favour of an under-lessee who has been a party to a breach 
of condition in consequence of his failure to investigate his lessor’s title 
(Imray V. Oakshette^ubi supra ; Matthews v. Smallwood ^ Smallwood v, 
Matthews, [1910] i Ch. 777). 

1337 . The relief described in § 1334 may, not- 
withstanding the provisions of § 1335 (ii), be granted 
in the case of proceedings to enforce forfeiture of 
a lease on the ground of the bankruptcy of the lessee 
or the taking of his interest in execution. 

But — 

(i) it will not operate to suspend the forfeiture 
for more than one year from the date of the 
bankruptcy or execution, unless within that 
time the lessee's interest has been sold or 
absolutely contracted to be sold ; 

L.P.A., 1925, s. 146 (10). 

Re Castle {Hertry) bf Sons, Ltd., Mitchell v. Castle {Hessrfj y Sons, Ltd., 

(1906), 94 L.T. 396. 

(ii) it cannot be granted where property com- 
prised in the lease sought to be forfeited is — 

(a) agricultural or pastoral land ; 

(b) mines or minerals ; 
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(c) a house used, or intended to be used, 
as a public-house or beershop ; 

(d) a house let as a dwelling-house, wth 
the use of any furniture, books, works 
of art, or other chattels not being in 
the nature of fixtures ; 

(e) any property with respect to which the 
personal qualifications of the tenant are 
of importance for the preservation of the 
value or the character of the property, 
or on the ground of neighbourhood to 
the lessor, or to any person holding under 
him. 

L.P.A., 1925, 8. 146 (9). 


1338 . The provisions of §§ 1333, 1334, apply to 
original and derivative under-leases, and to grants at 
fee fann rents, or securing rents by condition, and 
to agreements for leases or under-leases where the 
lessees or under-lessees arc entitled to enforce the 
same; and the words “ lessor ”, “ lessee ”, and “ under- 
lessee ” have corresponding meanings. 


Meaning of 
^Uease” 


L.PA, 1925, s. 146 (5). 

Presumably, by a grant " securing a rent by condition ” is meant 
a grant under whidi rent is secured by means of a condition. 


1339 . For the purposes of §§ 1333, 1334, a lease Prmsm 
limited to continue as long only as the lessee abstains 
from committing a breach of covenant shall, not- 
withstanding any stipulation to the contrary, take 
effect as a lease to continue for any longer terni for 
which it could subsist, but determinable by a proviso 
for re-entry on such a breach. 

L.P. A., 1925,8. 146(7), (12). 



TITLE II--C0VENANT3 (OTHER THAN 
COVENANTS IN LEASES) RUNNING 
WITH THE LAND 


Benefit runs 1340. The benefit of any covenant relating to 
land belonging to the covenantor, and intended to be 
beneficial to the user of other land, may be enforced 
by any owner or occupier of the last mentioned land 
who was contemplated as a beneficiary by the 
covenantor ; wheAer such owner or occupier, or 
his predecessor in tide, was a party to the deed con- 
taining the covenant, or not, and whether he was 
aware of the existence of the covenant when he 
acquired his land, or not. 

L.P.A., 1925, S3. 56, 78, 79, 80 (3). 

Benalsv. Cowlishaw (1878), 9 CL D. 125. 

Bo^s V. Hosegood, [1900] 2 Ch. 388. 

Dyson v. Forster, [1909] A.C. 98. 

As between the original covenanting parties all covenants whether 
■ positive or negative (restrictive) are enforceable. If the covenant is 
between lessor and lessee, then provided (i) it touches and concerns 
the prenuses demised, and (2) that privity of estate (the relation of 
landlord and tenant) exists between the parties seeking to enforce it, 
the burden of the lessor’s covenants and the benefit of the lessee’s 
covenants run with the reversion, and the burden of the lessee’s 
covenants and the benefit of the lessoris covenants run with the term. 
This applies to aflSrmative and restrictive covenants. If the covenant 
does not touch or concern the demised premises, but touches or 
concerns other land belonging to the covenantee, and is restrictive, it 
may be enforceable by an injunction under the doctrine of Tulk v. 
Moxhay (1848), 2 Ph. 774, even when no privity of estate exists 
between the parties. If the covenant does not touch or concern the 
demised premises or any land of the covenantor, it is enforceable 
only against the original covenantor {ElpUristone, Covenants Affecting 
Land, p. 1). At common law, the benefit of a covenant relating to 
land, whether positive or negative made with a covenantee having an 
interest in the land to which it relates, passed to his successors in title 
provided, (i) the covenant touched or concerned the land of the • 
covenantee, (2) the covenantee, at the time of the making of the 
covenant had the legal estate in the land which is to be benefited, 
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and, (3) the assignee seeking to enforce it had the same legal estate in 
the land as. the covenantee had {Sharp v. JVaterhouse (1857), 7 
E. & B. 816 ; Forster v. Elvet Colliery Co., Ltd., [1908] i K.B. 
629 at p. 635.) } Shayler v. Woolf, [1946J i All E.R. 464.), This 
principle has been modified by the rules'of equity. But the burden of 
a positive covenant (other than between lessor and lessee) did not run 
with the land at common law {Cator v. Nezvtan and Bates, [19403 
I K.B. 415). In equity the burden and benefit of restrictive coven- 
ants (but not positive covenants) could be assigned to run with the 
land. {Tulk v. Moxhay (1848), 2 Ph. 774). 

A person may take an immediate or other interest in land or other 
property, or the benefit of any condition, right of entry, covenant or 
agreement over or respecting land or other property, although he may 
not be named as a party to the conveyance or other instrument 
(L.P.A., 1925, s. 56). This replaces and extends s. 5 Real Property 
Act, 1 845, the object of which was to get over the common law rule, 
that no one could sue upon an indenture, i.e. a deed inter partes 
{aliterin the case of a deed poll) unless he put his seal on the indenture. 
The section is confined to covenants of which the benefit is capable of 
running with the land {Forster v. Elvet Colliery Co., Ltd., [19083 
I K.B. 629, 635 5 affirmed sub nem. Dyson v. Forster, [19093 A.C. 
98) — although Lord Macnaghten and Lord Dunedin doubt^ this. 
It does not extend to persons not yet in existence at the time of the 
conveyance {Kelsey v, Dodd (188 1), 52 L.J., Ch. 34). In White v. 
Bijou Mansions, Ltd., [19373 Simonds, J., confined its 

operation to a person to whom the conveyance purports to grant some- 
thing or with whom a covenant is purported to be made, although not 
named as a party to the conveyance. In Dyson v. Forster, supra, a 
covenant with “ owners . . . for the time being ” of certain lands 
was held to be thereby annexed to land then vested in a predecessor in 
title of the plaintiflfe. In Re Ecclesiastical Commissioners for England's 
Conveyance, [19363 43 *^» similar results followed where a pur- 

chaser covenanted with the vendors and their successors, “ and as a 
separate covenant with their assigns, owners for the time being of the 
land adjoining or adjacent to the said land hereby conveyed **. The 
covenantor thereby conferred the benefit of his covenant, not only 
upon the vendors, but also upon persons who had purchased adjoining 
land fi-om the vendors at an earlier date, and the covenants were 
enforceable by them and persons claiming under them. It appears 
that the operation of S. 78, L.P.A., 1925, as to the benefit of a coven- 
ant relating to the land of the covenantee, does not make the benefit 
of covenants affecting freehold, run with the land, unless it would 
have run before the Act. This also applies to s. 80 (3) L.P. A., 1 925, 
— ^there must still be an expression of an intention to benefit the land 
of the covenantee ; and to show what lands are intended to be bound 
and benefited by the covenant. 
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1341. In order that the benefit of such a covenant 
may run with land it must touch and concern the land 
to be benefited and retained by the covenantee at the 
time of the covenant. 

Rogers v. Hosegood, [1900] a Ch. 388 at p. 395, per Farwell, J. 

Re Ballard's Conveyance, [1937] Ch. 473, at pp. 480-1, per Clauson, J. 

Zetland (Marquess) v. Driver, ibid. 65 1 , at p, 660, per Bennet, J. 

The covenant must either ajfect the mode of occupation of the 
land, or its nature, quality or value. It is not enough that some 
personal advantage can be derived from it by successive owners. 
Local authorities may enforce the covenant although they retain no 
land (Town and Country Planning Act, 1932, s. 34). 

1342. In order to enforce the benefit of such a 
covenant the person seeking to enforce it must prove, 

(i) that he was an assignee of the land to which 
the benefit was already annexed, or 

(ii) that he was an assignee of the benefit of the 
covenant and of the whole or part of the land 
for the benefit of which the covenant was 
madc,‘*>> or, 

(iii) that he and the person against whom he is 
seeking to enforce it both own the land subject 
to a building scheme. In all three cases he 
must own some interest in the land when he 
seeks to enforce the covenant. 

(a) This is a question of construction of the instrument creating the 
covenant. The covenant may be annexed if it is expressed to be 
for the benefit of, or intended to run with, definite land, or is 
made with the covenantee as owner for the time being of such land 
and others claiming under him, as in Rogers v. Hosegood^ supra at 
p. 389. The mere fact that the observance of the covenant 
would benefit the land is not sufficient {Renals v. CowHshaw 
(1879), II Ch. D. 866 ; Reid^. Bickerstaff, [1909] 2 Ch. 305). 
A vendor may (i) take a covenant for his own benefit from a 
purchaser, or (2) for the benefit of the vendor as owner of other 
land of which the land sold forms part and intended to protect 
and benefit such unsold land. A covenant of the first kind will 
not pass automatically with the land, but may be expressly assigned; 
a covenant of the second kind passes automatically {per Curiam in 
Zetland v. Driver, [1939] Ch. at p. 7). Despite a clear intention 
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to annex the benefit, there can be no effective annexation, if the 
area of the land to be benefited is greater than can reasonably be 
benefited, and the benefit will not pass even to a purchaser of the 
whole of the land, for the court vrill not sever the covenant {Re 
Ballard^s CoTweyance^ supra). But where it is expressed to be 
for the benefit of the whole or part or parts of the land retained, 
it may be enforced by a purchaser of any part which the covenant 
in fact benefits {Zetland v. Drtzfer, supra). The benefit of the 
covenant then attaches to the land and passes automatically to 
each successive owner for the time being. 

(b) Even if the benefit has not been annexed as above, the plaintiff will 

be able to enforce it, if the benefit of the covenant has been 
expressly assigned to him at the time when the whole or part of 
the land was assigned to him. An express assignment is not 
necessary if the circumstances show that the benefit of the 
covenant was intended to be included in the sale of the land. But 
once the land is sold, the benefit of the covenant cannot be sub- 
sequently assigned {Re Union of London and Smitkls Bank^ LfdJs 
Conveyance, Miles v. Easter, [1933] Ch. 61 1 ; Re Rutherford's 
Conveyance, Goadiy v. Bartlett, [1938] Ch. 396). 

(c) See § r 346, infra, 

1343 . The burden of such a covenant, not being SurJe« does 
a restrictive covenant, ‘s-* and not being made betw'cen not run 
lessor and lessee, does not run with the land either 
at law or in equity, i.e. it cannot be enforced against 
any owner of the land intended to be affected (other 
than the original covenantor and his personal repre- 
sentative), whether such owner acquired his interest 
with knowledge of the covenant, or not. 

(a) Austerherry v. Oldham Corpn. (1885), 29 Ch. D. 750. 

Catorv, Newton and Bates, [1940] i K.B. 415, 

(b) Covenants bet^is^een lessor and lessee are dealt with in § 1080 ante^ 


1344 . The burden of such a covenant, being Except in 
restrictive, subject to § 1345, even though not made 
between a lessor and a lessee, if entered into before 
1 926, runs with the land in equity but not at law ; 
i.e. it can be enforced by injunction (and, semble^ by a 
Judgment for damages but only against a person 
who, being contemplated as being bound by the 
covenant, acquires an interest in the land of the original 
covenantor otherwise than as, or through, a purchaser 
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of the legal estate <«> for valuable consideration with- 
out notice of the covenant.*^’ If entered into since 
1925, it will not bind a purchaser of the legal estate 
in the burdened land for naoney or money’s worth 
unless it is registered in the appropriate register 
under the Land Charges Act, 1925 <®>. Further, if 
the covenant is made after 1925, and is registered, 
it is deemed, unless a contrary intention appears, to 
be made by the covenantor on behalf of himself and 
his successors in title, including the owners and 
occupiers for the time being of such land, and the 
persons deriving title under him or them, so that the 
burden will be attached to the land 

(a) Tulk V. Moxhay (1848), ii Beav. 571. 

(b) Sayers v. Collyer (1884), 28 Ch. D. 103. Chancery Amendment 

Act> 1858, s. 2. 

Wilkes V . Spooner, [1911] 2 K.B. at p. 480, per Scrutton, J. 

(c) Wilkes V . Spooner, [1911] 2 K.B. 473. 

(d) The general doctrine as to “ implied notice ” of equities applies ; 

e.g. a person who acquires the estate of the covenantor without 
investigating the tide is bound, if, on the ordinary investigation, 
he would have discovered the equity {Nisbet and Potts* Contract, 
Re, [1906] I Ch, 386). 

(e) Land Charges Act, 1925, ss. 10 (i), D, (ii) ; 13 (2). But even if 

not registered, it wiU be binding on a purchaser of a mere equitable 
interest in the burdened land, and a purchaser of the legal estete 
who does not give money or money’s worth. {Ibid, s, I3(?) 
proviso). 

(f) L.P.A., 1925, s. 79. 

1345 . The burden of the restrictive covenant 
will run with the land, as above, provided, (i) it is 
negative and restrictive of the use of the covenantor’s 
land (2) the covenant must have the object of 
benefiting land of the covenantee and retained by him, 
and capable of being idaitified, after the date of the 
covenant (3) the covenant must show an intention 
that the burden is attached to the covaiantor’s land 
and (4) at the time of the breach, the land benefited 
must be vested in the person seeking to enforce the 
covenant . 
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(a) The covenant must be negative in substance, although the wording 

may be positive or negative. It must not require anything to be 
done on the land, and it must not involve the expenditure of 
money {^etinnd {^larquesi) v\ Driver^ [1939] Ch, i at p. 8 ). 

(b) A restrictive covenant resembles an equitable easement and the 

burden will only run with the land if the covenant was made for 
the protection of definite land retained by the covenantee. 

{Fcrmiy v. Barker^ [1903] ^ Ch. 539 ; £.C.C. v. Alien^ [^ 9^43 
3 K.B. 642 ; Chambers v. Randall^ [1923] i Ch. 149). Under 
the Town and Country Planning Act, 1932, s. 34, and the 
Housing Act, 1936, s. 148, the covenant may be enforced although 
no adjoining land is retained. 

(c) This is a question of construction. (Cf. Rogers v. Hosegood, supra 

Reidv, Bickerstaffy [^90^] 2 Ch. 305 ; IVilli v. Si. Johi^ [1910] 

I Ch. 32; ; Re Fawcett and Holmes' Contract (1889), 42 Ch. D. 

150.) See L.P.A., 1925, s. 79- 

(d) Formby v. Barker.^ supra ^ K^elly v. Barrett^ [^924] 2 Ch. 379- 

1346 . The Court will presume an intention that Building 
covenants of. the kind described in § 1343, being 
restrictive, shall run with the land, from the exist- 
ence of a “ building scheme To establish the ex- 
istence of a building scheme, it must be proved — 

(i) that the plaintilF and defendant acquired from 
a common vendor ; 

(ii) that such vendor, prior to the sale to either 
party or his predecessor in title, laid out land, 
including the land of both parties, under a 
scheme intended to affect both ; 

(iii) that sudi scheme was intended for the bene- 
fit of purchasers of all lots sold ; 

(iv) that both parties, or their predecessors in 
tide, purchased on that footing,^®’ and the 
area -to which the scheme applies must be 
dearly defined.^'^* 

(a) Elliston v. Reader, [1908] 2 Ch. at p. 384, per Parker J., approved 
by C.A., ibid. 66$. In WMie v. Bijou Mansions, Ltd., [1938] 

■ Ch. at pp. 360-363, Greene, M.R., calls attention to a fourth 
class of case in which the owner of land is entitled to enforce a 
restrictive covenant, namely, where from the similarity of the 
covenants entered into by the purchasers mutual rights and 
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obligations are inferred, although some of the essentials of a 
building scheme are absent. 

(b) Kelly V. Barrett^ [1924-] 2 Ch. 379 at p. 401, Lawrence v. South 
County Freeholds^ Ltd,^ [1939] Ch. 656. 

1347. When the existence of a building scheme 
is established, a contract not to deal with any portion 
of the land included in the scheme (induding plots 
not sold) in a manner inconsistent with the scheme, 
win be implied ; and such contract will be enforce- 
able and binding, in the same manner and to the 
same extent, as a restrictive covenant to that effect. 

Mackenzie v. Childers (1889), 43 Ch. D. 265. 

EUiston V. Reacker ^ ubi supra. 

Semble : it may bind the vendor as to sales of adjoining land, 
unless there is express provision to the contrary (Osborne v. Bradley, 
[1903] 2 Ch. at p. 453), 

1348. Conduct on the part of the plaintiflF in- 
consistent with the observance of the covenant,^*’ or 
acquiescing in the breach of the covenant,<*>> in such 
circumstances that a reasonable person would believe 
the covenant no longer applies or a complete change 
on the character of the neighbourhood will deprive 
him of his equitable remedy. 

(a) Bedford (Duke) y. British Museum Trustees 2 My. &K. 552. 

Chatsworth Estates Co. v. Fewell, [1931] i Ch. 224, 231. 

(b) Sayers v. Collyer (1884), 28 Ch. D. 103. 

1349. The Authority, that is, an ofGdal arbi- 
trator appointed under the Acquisition of Land 
(Assessment of Compensation) Act, 1919 , may, on 
the application of anyone having a freehold interest 
in the land<»> affected by any restriction as to the user 
of such land or the building thereon, by order wholly 
or partially discharge or modify any such restriction, 
subject or not to the payment of compensation to any 
person actually suffering a loss in consequence of the 
order. But such order may only be made on one of 
the following grounds : — 
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(i) change in the character of the property or the 
neighbourhood ; 

(ii) the acquiescence, express or implied, of all the 
beneficiaries, being of full age and capacity, in 
the discharge or modification of fhe restriction; 

(Hi) that such discharge will not injure the bene- 
ficiaries of the restriction.**^ 

(a) This is a paraphrase of the words “ interested in any freehold land 

(b) L.P.A., 1925, s. 84. Re HenJerson^s Conveyance^ [1940] Ch. 835. 

The section was not designed to enable a person to expropriate 
the private rights of another for his own profit. 

By sub-s. (12) a term of seventy years, whether created before or 
ifter 1st January, 1926, may be the subject of the provisions of the 
lection if (i ) fiftyyears have already elapsed, (2) it is not a term created 
)y a mining lease. The statutory provisions apply to restrictive 
:ovenants whenever made, but do not apply to restrictions imposed on a 
lisposition made gratuitously or for a nominal consideration for 
)ublic purposes. By sub-s. (2} power is given to the Court on the 
ipplication of any person interested to declare whether the land is 
iffected by any restriction, and if so, the nature, extent and enforce- 
ibility of it. There is no power under this head to modify or discharge 
i valid restrictive covenant. 

1350. Covenants restricting the user of land are Notafer- 
lot void for perpetuity ; even though no limits of /^*** 3 ' 
rime are fixed for their operation. 

Kepfellv. Bailey (i 834), 2 My. & K. at p. 527, per Lord Brougham, C. 

Mackenzie v. Childers (1889), 43 Ch- D. 265- Zetland {Marques/) v. 

Driver^ [^939] Ch. i at p. 9. 

The reason is, that such covenants do not create future interests, 
but only impose restrictions on existing interests. 

1351. A defendant who has acquired land on Jets of 
which a previous owner has erected a building in 
breach of a covenant such as that described in ^ 1344, 

is not liable to a mandatory order requiring him to 
remove it. 

Powell y, Hemsley, [1909] 2 Ch. 252. 

This case was very strong 5 because the defendant was himself 
die original covenantor. It seems to indicate an easy method of 
escape from the doctrine of Tulk v. Moxhay^ when the restrictive 
covenant merely forbids the doing of a single act. 
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VOLUNTARY ALIENATION OF LAND 


TITLE I— ABSOLUTE CONVEYANCE 
INTER VIVOS 

Form 1352 . Subject to § 1354, a conveyance inter 

vivos (including a lease) of the legal title to an interest 
in land can only be made by deed (§ 1353) or (in the 
case of registered land) by registered transfer 
and a conveyance of land (including a declaration of 
trust) binding in equity (other than a lease at will) 
can only be made by writing signed by the conveying 
party or his agent thereunto lawfully authorized by 
writing.*^* Conv^ances of l^d by word of mouth 
(“ parol ”) convey only interests at will.f®> 

(a) L.P.A., 1925, ss. 52 (i), 205 (i) (x). Land Registration Act, 

1925, s. 18. 

(b) liiJ. s. 53. 

(c) Hid. s. 54. 

The disposition of an existing trust interest applies to all kinds 
of property. 

Deed 1353 . A deed is a document, written or printed, 

or partly written and partly printed, on paper or 
parchment, signed, sealed, and delivered (subject 
to § 1366) by ^ persons intended to be bound by it. 
L.P.A., 1925, s. 73 (i). 

This provision applies only to deeds executed after 1925 (ihid. (2)). 
Before 1926 it was doubtful whether signature was necessary. 
Inasmuch as, in practice, a seal had long ceased to be more than a pure 
(though tedinically important) formality, the doubt about the necessity 
of signature was serious ; and it is remarkable that it was allowed to 
mdst so long. With regard to the purely theoretical value of the seal 
under modern conditions (but perhaps rather in contracts than con- 
veyances) see the remarks of .Goddard, J., in his Memorandum 
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attached to the Sixth Interim Report of the Law Revision Committee 
(1937, Cmd. 5449, pp. 35-360. 

13i54. A lease taking effect in possession for a Short leases 
term not exceeding three years, whether or not the 
lessee is given power to extend the term, at the best 
rent that can reasonably be obtained without taking a 
fine, may be made by word of mouth, or by writing 
under hand only (“ parol ”), or by deed (“ seal ”) 
and may create a legal estate. 

L.P.A., 1925, s. 54 (2). 

A term does not exceed three years if at the time of the agreement 
it may last for less than that period, although it may last for more 
(ii« (1882), 21 Ch. D. 442 at p. 458.). The 

three years are computed from the day of the making of the lease, and 
if the term does not commence at once {Ryley v. Hicks (i 7 ® 5 )> * Stra. 

651) it must expire, or be capable of expiring, within three years from 
that day (Foster v. Reeves, [1892] 2 Q.B. 255 Lord Esher, 

M.R. at p. 257). 

1355. A conveyance on sale of a freehold interest Comfuhop 
in unregistered land situate within an area in which 
registration of tide is compulsory on sale does not pass 

the legal estate, unless and until the person in whose 
favour it is made is registered as proprietor. 

Land Registration Act, 1925, s. 123. 

Up to the end of 1946, the only areas in which registration is 
compulsory on sale of land are the administrative County of London, 
the coimty borou^s of Eastbourne, Hastily and Croydon and the 
County of Middlesex. The definition of “ sale ” in the Land Regis- 
tration Act (s, 123) is important. See Note on Registration of Tide 
post, pp. 708-713. 

1356. A conveyance by non-rcgistered deed of Noa-eiegis- 
an interest in registered land, situate within an area 

in which registration is compulsory on sale, will not 
be effective to convey the legal title. 

Capital aaJ Counties Baitk, LtJ. V. MoJes, J Oi. 6^1. 

L.R.A, 1925, ss. 69 (4), 19 (i), at (t) overrufing to this extent Capital 
and Counties Bankf Ltd* v. Rhodes. 

Q 
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Registered land may be dealt with by an unregistered assurance, 
but confers on the grantee only a minor interest which may be over- 
ridden by a subsequent registered transfer for value, but may be 
protected by notice, caution, or inhibition as provided by the Act 

(L.R.A.,ss. 101,49,54,55). 

1357 . A person who, in a conveyance entered into 
after i88i, other than a lease at a rent, is expressed 
to convey as beneficial owner “ settlor trus- 
tee or “ mortgagee is deemed, in the absence of 
and subject to the express terms of the conveyance, 
to have entered into covenants for title in accordance 
with the provisions of Schedule II of the L.P.A.V 
1925, on the interpretation to be attributed to those 
terms respectively. 

L.P.A., 1925, ss. 76, 77. 

Owing to the complication of the English land law, it sometimes 
happens that a person convejdng land is unable to convey what he has 
contracted to convey. The buyer may get a bad title and lose the 
land, and he has no remedy against the seller, unless he can establish 
fraud. To meet this dif&culty conveyancers inserted covenants for 
title in conveyances, and if any defect in title was afterwards discovered, 
the person conveying could be sued for damages for breach of the 
covenants. Before the Conveyancing Act, 1 881, it was the practice 
of the conveying party to set out the covenants at length in the 
conveyance and they were almost always in the same form, but with 
the object of shortening conveyances, sec. 7 of that Act, provided that 
the usual covenants for title should be implied in deeds when certain 
expressions were used. The L.P.A., 1925, s. 76, re-enacts and 
extends s. 7 of the Act of 1 88 1, and provides that where in a conveyance 
for valuable consideration executed after 1881, a person conveys and 
is expressed to convey “as beneficial owner ”, the following covenants 
for title are implied : 

(i) Good right to convey 5 that the seller has power to convey the 
land to the extent of the interest which he has agreed to sell {East^ 
wood V. Ashton, [1915] A.C. 900). 

(ii) Quiet enjoyment. A breach of this covenant would also 
amount to a breach of the covenant for a good right to convey, but 
it has this advantage, that an action on the covenant for quiet enjoy- 
ment is not barred until twelve years after the interference with 
possession, whereas an action on the covenant for a good right to 
convey is barred after twelve years from the execution of the con- 
veyance (Limitation Act, 1939). It should be noted that on a grant 
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(creation) of a lease (as distinct from an assignment, i.e. transfer of an 
existing lease) the words “ as beneficial owner are not used by the 
lessor, and even if they were, no covenants for title would be implied 
(§ 1087 ante). 

(iii) Freedom from incumbrances except those subject to which 
the conveyance was expressed to be made. 

(iv) Further assurance ; that the vendor will execute such 
assurances and do all things necessary to perfect the title of the 
purchaser, at the purchaser's expense. 

On an assignment (sale) of leaseholds, the following additional 
covenants are implied ; 

(v) That the lease is valid and subsisting. 

(vi) That the rent has been paid and the covenants in the lease 
duly performed up to the date of the assignment. 

In any conveyance, whether voluntary or for valuable considera- 
tion, made by a person who conveys, and is expressed to convey “ as 
settlor ”, the only covenant implied is one for further assurance, 
binding that person and those claiming under him. Where a person is 
expressed to convey ^‘as trustee”, or “ as mortgagee ”, or "as personal 
representative ”, or " as committee or " as receiver ”, or " under an 
order of the Court ”, the only covenant implied is that he himself has 
done nothing to incumber the estate. This covenant is implied in 
any conveyance, whether on sale or not. 

The covenants implied by conveying " as beneficial owner ” are 
not absolute but qualified. They only apply to a conveyance for 
valuable consideration. The vendor is only responsible for a defect in 
title if due to his own acts or omissions, or those of persons claiming 
under him, or those of persons through whom he claims otherwise 
than by purchase for value — ^not including in that expression a con- 
veyance in consideration of marriage. For example. A, the owner of 
Blackacre, granted a legal easement over Blackacre to B, and later, 
sold and conveyed Blackacre as beneficial owner ” to C.. Later C 
sold and conveyed Blackacre ** as beneficial owner ” to D. If B 
exercises his easement, and disturbs D*s quiet enjoyment, D cannot 
sue C on the implied covenant for quiet enjoyment, because B does 
not claim under C, but under A. C is not responsible for B’s acts or 
omissions because he purchased for value from A {David v. Sabin, 
[1893] I Ch. 523. Stoneyy. Eastbourne jR,D.C., [1927] i Ch. 367). 

The benefit of the implied covenants for title runs with the land, 
and can be enforced by every person in whom the covenantee's 
estate or interest or any part thereof is for the time being vested. 
Thus in the example above, D can sue A, who conveyed to C as 
beneficial owner, because B did claim under A, and the benefit of A*s 
covenants runs with the land. When a person creates a mortgage 
" as beneficial owner ”, the implied covenants for title are absolute ; 
he is responsible for the acts or omissions of anyone who has a lawful 
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claim to the property. If the property mortgaged is leasehold, there 
are further implied covenants, (i) that the lease is valid, (ii) that the 
rent has been and will be paid, (iii) that covenants have l^n and will 
be performed, so long as any money remains owing on the mortgage. 
It should be noted that the covenants are only implied when the 
mortgagor is expressed -to convey “ as beneficial owner ” — ^not “ as 
mortgagor The expression “ as beneficial owner ” implies no 
covenants at all in a voluntary conveyance. Finally, the liability on 
the covenants implied by using expressions other than “ as beneficial 
owner ”, e.g. “ as trustee ” etc., is, as pointed out above, limited to 
the grantor’s own acts. 

It will be observed by the student of the above-mentioned 
sections and Schedule that there is no direa restriction of their opera- 
tion to conveyances of land ; though there are sli^t indications that 
this was intended by Parliament. Covenants for title are covenants 
intended to secure the acquirer of the interest conveyed against defects 
in the title of the conveying party or parties, from which he (the 
acquirer) may suffer loss. Cf. Me of Goods Act, 1893, s. 12. 

1358. A conveyance by deed works an “ estop- 
pel ”, i.e. it prevents any party to it,‘a> and any person 
subsequently claiming through such party denying, 
in any proceedings on such deed,<®> as against any 
person entitled to rely on such statement,<i> the truth 
of any dear and explicit statement,*®’ contained in 
such conveyance, of material fact,<f> with regard to 
his title. And if such statemait was in fact not true 
at the time when it was made, but the person making it 
(? or any person daiming through him), subsequently 
acquires property the ownership of which would have 
justified such statement, such property passes by opera- 
tion of law to the person or persons entitled to rely 
on such statement (“ feeding the estoppel ”)Je> 

(a) Fairtitle L Mytton v. Gilbert (1787), 2 Term Rep. at p. 171, per 

Ashurst, J. 

Doe d. Roberts v. Roberts (1819), ^ B. & Aid. 367. 

Philipottsv. Pkillpotis (1850), 10 C.B. 85. 

It is a question of construction which of the parties to the deed are 
parties to any statement in it {Stroughill v. Buck ( 1 850), 1 4 Q.B, 78 1). 

(b) Doe d, Leemingy, Skirrow (1837), 7 Ad. & El. 157. 

Doe d, Gais/ord v. Stone (1846), 3 C.B. 176. 

Dalton V. Fitzgerald^ [ 1 ^ 97 ] 2 Ch. 86. 
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(c) Carpenter -v. Buller (1841), 8 M. & W. 209. 

Carter v. Carter (1857), 3 K. & J. 617 at p. 645, per Wood, V.C. 

Fraser V. Fendlebarj (1861), 31 L.J.C.P. i. 

(d) Generally speaking, only parties to the deed, and persons claiming 

through them {“ privies in blood or estate ”), can set up the doc- 
trine of estoppel {Trinidad Asphalu Co. v. Caryat, [1896] A.C. 
587). But there appears to be little authority on the point. As 
to who are “ privies in blood”, see Weeks v. Bird (1893), 69 
L.T. 759. 

(e) Rigif d. Jefferys v, Bncknell (1831), 2 B. & Ad. 278. 

Heath v. Crealock (1874), 10 CL App. 22. 

General Finance^ Mortgage and Discount Co. v. Liberator Permanent 
Benefit Building Society (1878), to CL D. 1 5. 

Onward Buildg. Socy. v. Smithson^ [1893] i CL i. 

E.g. the mere grant of an estate, even if accompanied by covenants 
for title, does not amount to such a statement. And die grantor 
or those claiming under him will not be estopped from denying that 
he had a title to the legal estate at the date of the grant {General 
Finance, Mortgage and Discount Co. v. Liberator Permanent Benefit 
Building Socy., uhi supra). 

(f) The rule has no application to erroneous statements of law {Re 

Anderson^ Pegler^. Gillette [1905] ^ Ch. 70), 

(g) Rawlyns* Case (i 387), 4 Co. Rep. 52 a. 

Style V. Hearing (1605), Cro. Jac. 73. 

Edwards y. Omellhallum (1639), March, 64, 

Doe d. Christmas v. Oliver (1829), 5 Man. & Ry. (K.B.) 202. 

The doctrine of estoppel applies to incorporeal as well as corporeal 
hereditaments {Poulton v. Moore, [1915] i K.B. 400). 

1359. A conveyance by deed takes effect from 
the delivery thereof. 

Willis V. Jermin {i 590), Cro. Eliz. 167- 

Styles V. Wardle (1825), 4 B. & C. at p. 91 1, per Batlet, J. 

Tapper y. Foulkes (1861), 9 C.B.N.S. 797. 

As to what constitutes " delivery ” see ante, % 127. “ Anything 
to show that he treated the deed as his deed is enough ” {Tapper v. 
Foulkes, uli supra at p. 809, per Williams, J.jL 

1360. No one can be compelled to accept a con- 
veyance by deed.t^^ But a conveyance of land by 
deed at once vests the land in the grantee ; even if he 
is unaware of its existence. The grantee may, how- 
ever, on becoming aware of the conveyance, dis- 
claim ; in which case the land will be deemed never 
to have vested in 


Delwery of 
deed 


Disclaimer 



Gift to 
stranger 


Presumption 
in favour of 
grantee 


706 PROPERTY 

(a) Townson v. Tickell (1819), 3 B. & Aid. 31. 

(b) Butler V. Baker (1591), 3 Co. Rep. at p. 26 b, per Curiam. 

SmytA V. Wheeler (1671), 2 Keb. 772. 

Leeches Case (1692), Carth. 250. 

Doe d. Gamms v. Knight (1826), 5 B. & C. 671. 

Mal/ottv. Wilson^ [1903] 2 Ch. 494. 

Even the fact that the conveying party retains the conveyance 
in his own hands will not prevent the operation of the rule 5 if it is 
dear that he intended the conveyance to be effectual {Doe d. Gamms 
V. Knight, ubi supra, at p. 692, per Curiam). And even a formal 
disclaimer only revests the interest of the disclaiming party, not any 
trusts limited out of it {Mallott v. Wilson, ubi supra). It was said in 
Butler V. Baker, ubi supra, that a freehold could not be devested by a 
mere oral disdaimer in pais, i.e. without deed or record. But see 
the contrary dedded in the modern case of Re Birchall, Birchall v. 
Ashtm (1889), 40 Ch. D. 436, 439, which was, however, a case of 
devise. 

1361. An immediate or other interest in land or 
other property may be taken under an instrument 
executed after ist October 1845 , by a person not 
named as a party thereto. 

L.PA., 1925, s. 56 (r). 

Before the passing of the Real Property Act, 1 845, a person not 
a party thereto could take an interest under a “ deed poll ”, i.e. a 
deed not professed to be made inter partes (2 Inst. 673). But a 
stranger could not take an immediate interest under an indenture 
purporting to he made inter partes. The technical peculiarities of an 
“ indenture ” are abolished by the L.P.A., 1925, s. 56 (2). It will 
be observed that the Act applies in this section, not only to land, but 
to all kinds of property. Supra % 1 340 n. 

1362. A conveyance by deed is construed, so far 
as the words used will reasonably admit, in favour of 
the grantee and against the grantor.*®’ The same 
rule applies to an exception by the grantor out of the 
property conveyed to the grantee.***’ 

(a) Co. Litt. 42, 183. 

Willion V. Berkley (iS6i)> i Plowd., at fo. 243 a, per Weston, J. 

Stroud (1849), 8 C.B. at p. 329, per Wilde, C.J. 

(b) Ballen v. Denning (1826), 3 B. & C. 842 at p. 847. 

Saoill Bros., Ltd. v. Bethell, [1902J 2 Ch. 323 at p. 537. 

There is a •wdl-known exception from this rule in the case of a 
grant by the Crown (JViUion v. Berkley, ubi supra). And sometimes 
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the statement of the rule is qualified by limiting it to conveyances 
for valuable consideration {Neill v. Devonshire {Duke) (1882), 8 App. 
Cas. at p. 149, per Lord Selborne^ C.). 

1363 . An exchange or other conveyance of land 
made by deed after i st October, 1 845, does not imply 
any condition in law (§ 107 ante) ; and the use of 
the words give or '' grant '' in a deed made after 
that date does not imply any covenant (in law),<a) save 
where otherwise provided by statute.^^) 

(a) L.P.A., 1925, s- 59. 

Before 1845, an exchange of lands implied mutual conditions as 
to title 3 and there was a theory (not undisputed) that the use of the 
words “ give ” or “ grant ” in a deed conveying land implied covenants 
for title. For covenant in law ” see Co. Litt. 384a Butler’s note 
and Williams v. Burrell (1845), i C.B. at p. ^Z()per Curiam. 

(b) E.g. the Lands Clauses Act, 1845, s. 132. 


1364 . A conveyance of the legal estate in land is 
effectual, without valuable consideration, to pass also 
the beneficial interest, even to a stranger, in the 
absence of expression to the contrary. 

Fillers v. Beaumont (1682), i Vera, loo, per Lord Nottingham, C. 

Lloyd and Jobson v. Spillet (1741), 2 Atk. 148. 

Young V. Beachy (1742), ibid, at p. 256, per Lord Hardwicke, C. 

Fowkes V. Pascoe (1875), 10 CL App. at p. 348, James, L.J. 

Prior to 1926, if a conveyance of a fee simple contained no 
apparent consideration and no declaration to whose use it was made, 
the use, and with it, the legal estate in fee simple resulted to the 
transferor {BeckwitKs Case, Colgate v. Blithe (1589), 2 Co. Rep, 
56b, 58 3 Armstrong d. Neve v. Woolsey {iJSS)} ^ Wils. 19}. The 
opinions of judges and text writers have diflFered on this point, and the 
contrary view is expressed in {Lloyd and Jobson v. Spillet (i 74i)> 2 Atk. 
148, 150 3 Toungv. Peachy, ibid. 254, 256). The Statute of Uses has 
now been repealed (L.P.A., 1925, s. 207, Sched. VII), and in a volun- 
tary convepnee made after 1925, a resulting trust for the grantor is 
not to be implied merely by reason that the property is not expressed to 
be conveyed for the use or benefit of the ^ntee {iUd. s. 60 (3)). Of 
course, absence of consideration may be evidence of fraud ; but fraud 
is never presumed. Equally of course, a voluntary conveyance may 
be invalid because it tends to defeat or delay creditors {post^ § 1658). 
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1365. Every voluntary disposition of land made 
with intent to defraud a subsequent purchaser is 
voidable at the instance of such purchaser. But no 
voluntary disposition, whenever made, will be deemed 
to have been made with intent to defraud, by reason 
only that a subsequent conveyance for valuable 
consideration was made {setnble^ of the same land), 
if such subsequent conveyance was made after the 
28 th June, 1893 . 

L.PA., 1925, s. 173. 

This somewhat mysterious provision was rendered necessary. by 
the fact that a perverse interpretation of the 27 Eliz. (1585), c. 4, 
s. 4, laid it down, that the mere feet that a voluntary conveyance 
followed by a conveyance for value of the same land by the same 
grantor to a third party, avoided the voluntary conveyance. This 
interpretation was abolished by the Voluntary Conveyances Act, 
1893. 

1366. A conveyance of land may be made, 
by way of reservation to the grantor by deed of a 
legal estate in land, without any execution, by the 
grantee of the legal estate, of the conveyance by 
which the legal estate out of which the reservation is 
made was conveyed to him, or any rcrgrant by him. 

L.PA., 1925, s. 65 (1). 

Before 1926, a “ reservation ” was, in a properly drawn convey- 
ance, effected by way of use, which operated, under the Statute of 
Uses, to vest the reserved estate in the grantor. The Statute of Uses 
having been repealed by the L.P.A., 1925, Sched, VII, it became 
necessary to anticipate technical objections. A conveyance of a legal 
estate “ subject to a non-existing estate, will operate as a reservation 
{semhk to the conveying party) (L.P.A., 1925, s. 65 (2)). 

Note on Registration of Title. 

The system of voluntary registration of title in England and Wales 
was inaugurated by the Land Registry Act, 1862, and the Land 
Transfer Act, 1 875. The system developed when the Land Transfer 
Act, 1897, made registration of title compulsory on dealings with land 
in the County of London. Further extension has been made by the 
Land Registration Acts of 1925 and 1936 and the rules made under 
the Acts known as the Land Registration Rules, 1925. To-day 
registration of title is compulsory in the administrative county of 
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London, the county boroughs of Eastbourne, Hastings and Croydon 
and in the County of Middlesex. The title to any land in England 
and Wales may be registered, but only in the above areas is it com- 
pulsory, though it may be compulsorily extended to any county by 
Order in Council. Even within these compulsory areas, registration 
is only compulsory on a conve3^nce on sale of the legal fee simple or 
the creation or transfer of a lease having at least forty years to run. 
Where registration is compulsory, no legal estate will pass unless 
registration is applied for within two months of the transfer. Outside 
the compulsory areas, registration is optional. The main objects of 
land registration under the. Land Registration Act, 1925, are (i) to 
facilitate and cheapen the investigation of title, (ii) facilitate dealings 
with land subject to equities, (iii) to provide simple methods of 
effecting transfers and charges, and (iv) to give a State guarantee of 
title to purchasers and mortgagees of registered land. The sjrstem 
diflfers from registration of incumbrances (§§ 1293 n, 1403, 1404), 
and from the registration of deeds, in that one final and authoritative 
examination of die whole title is made by the State, i.e. the Registrar, 
and when the title is entered on the Register the State guarantees the 
title is good against the whole world, subject to such mortgages and 
other burdens as are set out on the Register. It dispenses with the re- 
peated investigation of title deeds on each disposition of the land. The 
rostered proprietor is given a land certificate containing a facsimile 
of the register, and of the plan identifying the land, and this takes the 
place of the title deeds. On a sale of registered land there is no need 
to ecamine the title deeds for the last thirty years or more ; the 
purchaser examines the re^ster to see that the vendor is the registered 
proprietor, and to what third party rights the land is subject ; the 
transfer is made in a short and simple form. 

The Roister consists of three parts : 

I- The Property Register contains a description of the land, 
giving the parish, the name of the house or estate, and identifying 
it by reference to a plan or map. 

2. The PropgietarsMp Register which states the nature of the 
title registered, i.e. whether it is absolute, good, leasehold or 
possessory, and ^ves the name, address and description of the 
registered proprietor. It sets out any restrictions on the registered 
proprietor’s powers of dealing with the land, and any cautions 
requiring notice to be served on any other person before the 
transaction can be completed by registration. 

3. The Charges Register contains entries of righte adverse 
to the land, such as mortgages, charges and incumbrances. Each 
register has a blank space for subsequent dealings. 

After 1925 only those interests in land capable of subsisting as 
legal estates — a fee simple absolute in possession and a teim of years 
absolute — ^may be the subject of registered titles (L.R.A., s. 2 (l)). 
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But a lease for a term not exceeding twenty-one years, or which 
contains an absolute prohibition against assignment, or is a mortgage 
term with a right of redemption still subsisting cannot be registered. 
There are four types of title, of various degrees of conclusiveness for 
which an applicant can be registered, and all types are applicable to 
leasehold, but of course, the second is not applicable to freehold. 

1. Absolute. This, in the case of freeholds, vests in the first 
registered proprietor the fee simple in possession subject to : 

(i) incumbrances and other entries on the register ; 

(ii) overriding interests if any, unless the contrary is expressed 
on the register ; 

(iii) minor interests of which he has notice where the applicant 
for first registration is not entitled to the land for his own 
benefit ; e.g. where trustees holding land on trust for sale 
are registered as proprietors, they hold subject to the 
interests of the beneficiaries. 

In the case of leaseholds j the title is subject to all the above, and 

(iv) all implied and express covenants, obligations and liabilities 
of the lease, 

but free from all other estates and interests whatsoever. 

2. Good Leasehold. This is the same as an Absolute Title^ 
save that it does not guarantee the lessor's title to grant the lease, 

3. Possessory Title. First registration, in the case of freeholds 
and leaseholds with a possessory title has the same effect as registra- 
tion with an absolute title, save that the title is subject to an) 
estate, right or interest adverse to or in derogation of the title oi 
the first proprietor and subsisting or capable of arising at the time 
of registration. The register does not guarantee that a persor 
registeredwithapossessory title has any title at all, and a purchasei 
from him must investigate the title in the ordinary way down tc 
the date of registration. 

4. Qualified Title. This confers on the registered proprietoi 
the same rights as an Absolute or good leasehold title apart from 
an}thing either, (i) arising before a specified date, or (ii) arising 
under a specified instrument or otherwise particularly described 
in the Register. It is an absolute title subject to specified flaws 
and is very uncommon. Application can be made for any of the 
above titles, but not for a qualified title in the first instance. 

When registration has taken place with any of the above 
titles, conversion may take place subsequently into a more con- 
clusive tide. 

Overriding Interests. These are interests in the land which are 
enforceable against the registered proprietor even thou^ no mention 
of them is made on the register and even though he has no knowledge 
of them. They override the register. The Land Registration Act, 
1 925, s. 70, contains a list of them. Most, but not all of them are legal 
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rights.^ Many of them are rights ‘which may be ascertained by 
inspection of the land, e.g. rights of way, light drainage, and other 
easements, profits prendre ; or by enquiry of the occupier, e.g. 
leases not exceeding twenty-one years granted at a rent without 
taking a fine. Others are rights arising under Acts of Parliament 
affecting l^d generally, e.g. land tax, tithe redemption annuities j 
ri^ts acquired or in the course of being acquired under the Limitation 
Act, 1939 5 rights of every person in actual occupation of the land 
or in receipt of the rents and profits thereof, save where enquiry of 
such person fiiils to disclose the rights, ri^ts under local land charges 
until protected by entry on the Register. 

Minor Interests, These are defined in the Land Registration Act, 
1935, 8. 3 (xv), and cover interests which are neither capable of regis- 
tration nor are overriding interests and have to be protected by some 
entry on the register. They are of two main kinds, (i) those which 
would not bind a purchaser under the general law and are capable of 
being overreached by a registered disposition even when protected by 
entry on the register, e.g. the equitable interests of the beneficiari^ 
under a trust for sale or settlement of land, (ii) those binding on a 
purchaser if they are properly protected, e.g. a restrictive covenant. 

Minqr interests nuay be protected by notice, caution, restriction or 
inhibition. A notice is a direct entry of the right of the owner of a 
minor interest, such as all land charges under the Land Charges Act, 
1925, and legal rent chaises, which is noted on the register, and all 
subsequent dealings by the registered proprietor take effect subject to 
the right protected. A caution simply warns an intending purchaser 
that a third party claims rights in the registered land, and the cautioner 
must be informed by the registrar of any proposed dealing. The 
cautioner must show cause for his objection to the dealing, usually 
within fourteen days. A restriction is an entry on the register made 
on the application of the registered proprietor himself which prevents 
any dealing with the land until some condition stated in the restriction 
has been complied with. Where the registered proprietor is the tenant 
for life of settled land, a restriction must be entered prohibiting the 
registration of a disposition not authorised by the Settled Land Act, 
1925, and to the effect that capital money must be paid to named per- 
sons. An inhibition is an unusual form of protection except in the case 
of bankruptcy. It can only be entered on the Register by order of the 
registrar or of the Court and prohibits any dealings with the land, 
either absolutely or for a specified time. 

A contrast may now be made between the sale of unregistered and 
that of registered land. On the sale of unregistered land a formal and 
somewhat complicated contract of sale is drawn up. The vendor’s 
solicitor then prepares an abstract of title— —a sununary of every 
material clause, copies of plans in the deeds, all deaths, marriages, 
bankruptcies, orders of the Court etc., affecting the title of the land 
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during the prescribed period. The abstract of title is examined by the 
purchaser’s solicitor and compared with the original deeds and 
documents, and he makes requisitions to the vendor’s solicitor to clear 
up doubtful points. He then searches in the Land Charges Registers 
and in any relevant Local Land Charges Register. The purchaser’s 
solicitor prepares a conveyance subject to the approval of the vendor’s 
solicitor, and on payment of the purchase money he secures the con- 
veyance and such prior deeds and documents of title as the vendor is 
obliged to hand over to him. On a sale of registered land the proof of 
title is much easier, and it is a State guaranteed title. No abstract of 
title as such is considered, there is no need to see the original deeds, 
and there is no difficulty about the identity of the land. The register 
is private and can only be inspected by authority of the registered 
proprietor or his solicitor. After the contract of sale, the vendor is 
bound to give this authority to enable the purchaser to verify the copy 
of the entries on the register which the vendor is bound to supply 
together with any title to overriding interests in lieu of an 
abstract of title. Normally the land certificate contains all 
the matters relating to the title required by the purchaser, hence 
the practice is to give a copy of the land certificate to the 
purchaser. If the purchaser obtains an official search he is not 
affected by entries on the register made between the date of the certifi- 
cate of search and his application for registration, provided the applica- 
tion is delivered in proper form at the Registry before it opens or is 
deemed to open on the fifteenth day after the date of the certificate. 
The purchaser then prepares the prescribed simple form of transfer. 
On completion, the vendor in exchange for the purchase money, 
hands over the land certificate to the purchaser, who forwards the 
transfer and the land certificate to the Registrar, The Registrar 
makes the necessary entries on the register and the land certificate, 
and returns the latter to the purchaser — ^the new registered proprietor. 
The purchaser takes the land subject to all interests which bound the 
vendor, but if he is a purchaser for value, he takes free from minor 
interests other than those which are binding on him through their 
being protected by an entry on the register. For details of other 
transfers of registered land, the reader must consult the standard works 
on Conveyancing. 

Note on Registration of Deeds 
The registration of incumbrances affecting land under the Land 
Charges Act, 1925, is outlined in §§ 1293 ^ 4-^3 1404 n. 

Another type of registration is that of documents dealing with land, 
which now only applies to land in Yorkshire (Yorkshire Registries 
Acts, 1884, 1885, as amended by L.P.A., 1925,53. ii, 197, and 
Land Charges Act, 1925, s, 10). A memorial must be registered of 
any assurance of land in Yorkshire which creates or transfers a legal 
estate or creates a charge by way of legal mortgage, such as a convey- 
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ance on sale, probates, an assent by a personal representative, leases 
for over twenty-one years. The State takes no responsibility for the 
subject matter of the documents, it does not guarantee that such 
documents as are registered are valid, but simply provides that when 
they are not registered they are void against subsequent purchasers. 
The object is to simplify the task of the purchaser in verifying his 
title, and to prevent the duplication, or alteration or suppression of 
deeds- General equitable charges, restrictive covenants, equitable 
easements and estate contracts affecting land in Yorkshire are not 
registrable in the Land Charges Register, but in the Yorkshire Registry 
in order to bind purchasers. 

All assurances registrable under the Yorkshire Registries Act 
have priority according to the date of registration, except that if 
probate is registered within six months of the death, it has priority 
according to the date of the testator’s death. The general ejBEect of 
non-registration is to make the assurance void against a subsequent 
purchaser for value even if he had notice actual or constructive of the 
unregistered assurance, unless he was guilty of fraud. 

Prior to 1937 a similar system of registration of documents 
existed in Middlesex, but the Middlesex Deeds Registry was closed 
pursuant to the Land Registration Act, 1936, and registration of title 
to land in Middlesex became compulsory after 1936. (See also 
Middlesex Deeds Act, 1940-) 



TITLE II-^ONVEYANCE BY WAY OF 
MORTGAGE 


Mortgages 
cannot be 
irredeemable 


form of 
legal mort' 
gages 


1367. Any conveyance having for its object to 
secure the payment of money is a mortgage, whatever 
it may be called.**’ Subject to § 1 579 post^ a mort- 
gage cannot be made irredeemable.**” 

(a) Nezocomb v. Bonham (1681), r Vem. 7 (sale with option of re- 

purchase). 

Fametv. Bowers (1693), 2 Vem. 287 (grant of rent). 

James v^Oades (1700), 2 Vem. 402 (do.). 

Re Alison^ Johnson v. Mounsey (1879), 1 1 Ch. D. 284 (tnist for sale). 

Sa/t V. Nortkamfton {^arquess), [1892] A.C. i (effecting life 
msarance). 

Santley v. Wilde, [1899] 2 Ch. 474, per Lindley, M.R. 

(b) Newcomb v. Bonham, ubi supra. 

Howard's. Harris (1683),-! Vem. 190. 

Fairclough v. Swan Brewery Co., Ltd., [1912] A.C. 565. 

The rule applies to every kind of property. 

1368. A legal mortgage of an estate in fee simple 
can only be effected either by a demise for a term of 
years absolute, subject to a provision for cesser on 
redemption, or by a charge by deed expressed to be 
by way of legal mortgage.*** A legal mortgage of a 
term of years absolute (in land) can only be effected 
either by a sub-demise for a term of years absolute, 
less by one day -at least than the term vested in the 
mortgagor (at the date of the mortgage), and subject 
to a provision for cesser on redemption, or by a deed 
expressed to be by way of legal mortgage.**^* Where 
a licence to sub-demise by way of mortgage is re- 
quired (in the lease creating the term) such licence 
^all not be unreasonably refused.*®* A first mortgagee, 
in either case, has the same right to the possession of 
documaits as if his security had included the fee simple 
or the whole term absolute, as the case may be.**** 

(a) L,P,A., 1925, s. 85 (i). (An attempt to convey the whole of the 
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mortgagor’s estate creates a term of 3,000 years from the da te of 
the mortgage {ibid. (2)).) 

(b) Ibid. s. 86 (i). (A similar attempt to convey the whole term creates 

a term less by 10 days than the term attempted to be mortgaged 
{ibid. (2)).) 

(c) Ibid. s. 86 (i). 

(d) Ibid. ss. 85, 86. 

The words in brackets in the text are not in the Act ; but it is 
submitted that they are implied. 

1369. A charge by deed expressed to be by way Mortgage 
of legal mortgage of land confers upon the mortgagee ^ 

the same protection, powers, and remedies, including 
the right to possession and receipt of rents of the land, 
as though a corresponding term or sub-term of years 
had been created in his favour (by a formal mortgage). 

L.P.A., 19^ 5 ' s. 87. (The term (but not the sub-term) is without 

impeachment of waste {ibid, (i) (a)).) 

It is submitted that the words in brackets must be implied, or the 
ntortgagee would be able to ignore the right of redemption. The 
^vantages of a legal charge are, (i) the form is short and simple, (ii) 
it is a convenient way of mortgaging freeholds and leaseholds together, 

(iii) it probably does not amount to a breach of a covenant in a lease 
against sub-letting for the charge does not create a sub-term. 

1370. An equitable mortgage of land may be Equitable 
made by an instrument in writing purporting to 
convey only an equitable interest,*®* by written 
memorandum or charge,*”* or by deposit of title 

deeds <c* (including land certificate).*'** 

(a) L.PA., 1925, s. 53 (i) (c). 

(b) The advantage of this method is that the stamp duty is lower than 

on a mortgage by deed. But the mortgagee cannot exercise 
statutory powers of enforcement of the mortgage. 

(c) L.P.A., s. 2 (3) (i). 

(d) Land Registration Act, 1925, s. 66. 

1371. Generally, the priority of mortgages. Priorities 
vhether legal or equitable, affecting a legal estate in 

and when not protected by deposit of the title deeds 
relating to the legal estate affected, is governed by 
he order of registration.*®* The priority of mort- 
gages of an equitable interest in any property is 



71 6 


PROPERTY 


governed by the order in which written notice is 
given to the trustees.^^^ 

(a) L.P.A., 1925, ss. 97, 198, 199. L.CA,, 1925, ss. lo, 13, 20. 

(b) L.P.A., 1925, ss. 137, 138. 

Before 1926 the priority of mortgages affecting land was governed 
by two rules ; “ Qui prior est tempore potior est in jure ” — the first 
created was first paid 5 “ Where the equities are equal the law 
prevails ” — ^a legal mortgage had priority over an equitable one where 
they had equal claims to be’ preferred. It was possible, but very 
unusual, to have more than one legal mortgage, and where a legal 
mortgage was followed by an equitable mortgage, the legal mortgagee 
came first unless he had been guilty of fraud or gross negligence such 
as failure to obtain or retain the title deeds {Northern Counties of 
England Fire Insurance Co, v. Whtpp (1884), 26 Ch. D. 482 {Grierson 
V, National Provincial Bank of England^ Ltd,, [1913] 2 Ch. 18). 
Where an equitable mortgage was followed by a legal one, the legal 
mortgagee came first unless he had notice actual or constructive of the 
equitable mortgage, e.g. when he failed to inquire for the title deeds 
{Agra Bank, Ltd. v. Barry (1874), L.R. 7 H.L. 135 5 Oliver v, 
Hinton, [1899] 2 Ch. 264). ^t^ere both the mortgages were 
equitable, the first in time prevailed, provided the equities were in 
other respects equal Hence, if the first equitable mortgagee failed to 
ask for, or to retain the title deeds, he might be postponed to a sub- 
sequent equitable mortgagee who took proper precautions. 

The priority of mortgages of an equitable interest in purepersonalt) 
was governed by the rulein Dearie v. Hall (i 828), 3 Russ. 1 . Priority 
depended on the order in which notice of the mortgages was received 
by the trustees, but a mortgagee who had notice of a priof mortgage 
when his own was created, could not gain priority by being the firsi 
to give notice. 

Priorities acquired before 1926 are not affected (L.P.A, s. 94 (3)) 
Since 1926 there may be more than one legal mortgage of the sam< 
estate. Every mortgage of a legal estate in land made after 1925 
whether the mortgage is legal or equitable (not being a mortgag 
protected by the deposit of documents related to the legal estaU 
affected), ranks according to its date of registration as a land charge 
under the Land Charges Act, 1925 (L.P.A., s. 97). Probably mort- 
gages protected by deposit of title deeds rank for priority according t< 
the dates on which they were created. The Land Charges Act, 1 925 
s. 10 (i) provides for the r^istration of, {a) a puisne mortgige, i.e.; 
legal mortgage not protected by tide deeds, in Class C (i), and {h) \ 
general equitable charge, not secured by deposit of title deeds and no 
arising under a trust for sale or a settlement in Class C {Hi). Th' 
Land Charges Act, 1 9 25, s. 1 3 (2) enacts that a land charge of Class ( 
created after 1925, shall be void against a purchaser of the lam 
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charged therewith, or of any interest therein, unless the land charge 
is registered in the appropriate register before completion of t}ie 
purchase. Purchaser means, “ any person (including a mortgagee or 
lessee) who, for valuable consideration, takes any interest in land, or 
in a charge on land ” {ibid, s. 20). So that where a mortgage capable 
of being registered has not been registered, a subsequent mortgagee, 
even with actual notice of it, takes free from it (L.P.A., s. 199). 

There are still some points of uncertairity {cf, L.P.A., s, 97 and 
LC.A., s. 13). 

Mortgages protected by deposit of tide deeds probably rank 
according to the order of their creation, but a mortgagee may lose his 
priority if, for example, he returns the title deeds to the mortgagor who 
uses them to create another mortgage 5 or if his mortgage is equitable, 
by a legal mortgage being made to a mortgagee for value without 
notice. A mortgagee not protected by tide deeds who fails to register 
is postponed to a later mortgagee (L.C.A., 13 (2)), unless, perhaps, 
the first mortgagee in fact registers before the second mortgagee 
(L.P.A., s, 97). Once a mortgagee registers, he retains his priority 
against all subsequent mor^ages. 

The priority of mortgages of an equitable interest in land or pure 
personalty is governed by the rule in Dearie v. Kail as amended by 
the Law of Property Act, 1925, ss. 137, 138. It depends upon the 
order in which notice in writing is received by the trustees or legal 
owner. The persons to be served with notice are, the trustees of the 
settlement in the case of setded land, the trustees for sale, in the case 
of land held on trust for sale, the estate owner of the land affected in 
the case of other land. It is advisable to give notice to all the trustees. 
Provision is made in cases where a valid notice cannot be served, or 
can only be served at unreasonable cost or delay, that a purchaser may 
require a memorandum to be endorsed on or annexed to the instru- 
ment creating the trust, and this will have the effect of notice. The 
instrument creating the trust, the trustees or the court may nominate 
a trust corporation to receive notices. Any person interested in the 
equitable interest may now apply to the trustees or estate owner for 
the produaion of any notices served upon them {}hid, s. 137 (8)). 

1372. The holder of an equitable mortgage Tacking 
cannot by taking a transfer of a legal mortgage on 
the same land, become entitled to add the amount of 
his claim on the equitable mortgage to the sum due 
on the legal mortgage in priority to an equitable 
mortgagee/®-^ A prior mortgagee may tack further 
advances, where, (i) the intervening mortgagees agree, 

(ii) he has no notice of an intervening mortgage. 

R 
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But registration amounts to notice, except where the 
prior mortgage was made expressly for securing 
further advances, and here registration amounts to 
notice only when the intervqaing mortgage was 
registered when the last search was made by the prior 
mortgagee. If the intervening mortgagee is protected 
by deposit of title deeds, or if he gives express notice 
to the prior mortgagee, the latter cannot tack, even 
where his mortgage is expressly made for securing 
further advances, (iii) the mortgage imposes an 
obligation . upon him to make further advances, 
and no form of notice will prevoit tacking in this 
case.<*»> 

(a) L.P.A., 1925, S. 94. (3)- 

(b) Ibid, s. 94 as amended by L.P.(Am.)A., 1926 Sched. 

Before 1926, tacking of the form known as tabula in naufragto 
was possible where an equitable mortgagee without notice of a prior 
equitable mortgage, at the time when he advanced his money obtained 
priority over it by subsequently acquiring the legal estate in the land. 
If X made a legal mortgage to A, and successive equitable mortgages 
to B and C, A had priority ; but if C when he advanced his money 
had no notice of B, then bought A*s legal mortgage, he obtained 
priority over B, and would be repaid both his own equitable mortgage 
and the legal one he had bought from A, before B received anything 
{Taylor v. Russell, [1892] A.C, 244; Taylor v. London and County 
Banking Co,, [1901] 2 Ch. 231). Before 1926, a mortgagee who 
made a further advance on his original mortgage could claim priority 
for both loans, over an intervening mortgagee, (i) when the latter 
agreed, (ii) where at the time of his further advance he had no notice 
of the intervening mortgagee. If he had notice, he could not tack 
even if he was bound to make further advances {West v. Williams, 
[1899] I Ch- 132; Hopkinson v. Rolt (1861), 9 H.L.Cas. 514)- 
Tacking by tabula in naufragto is now abolished, and tacking of 
further advances no longer depends on whether the mortgages are legal 
or equitable. An example of a mortgage made expressly for securing 
further advances is one to secure an overdraft at a bank, where the 
debt is increased.or decreased as money is paid in or drawn out, A 
banker mortgagee would be placed in an intolerable position if he had 
always to search the register before making a further advance. Hence, 
in this case only, registration of an intervening charge does not of 
itself constitute notice of it, unless it was registered at the date of the 
original advance or when the last search was made on behalf of the 
mortgagee seeking to tack (L.P.A., 1925, s. 94 (2)). 
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1373. A mortgagee of land may, subject to the Dealing 
rights of the mortgagor and other persons interested 

in the equity of redemption, transfer his mortgage 
debt and interest in the mortgaged property, either 
absolutely or by way of sub-mortgage ; and his trans- 
feree or sub-mortgagee will, subject to the terms of 
the mortgage, and those of the transfer or sub-mort- 
gage, enjoy all the rights of the original mort- 
gagee.<*> The interest of the mortgagee, even when 
the mortgaged' property is realty, is personal estate.**** 

(a) L.P.A., 1925, s. 1 14. 

Re Southampton's {Lori) Estate^ Allen v. Southampton {Lord)^ 

Bonfather^s Claim (1880), 16 Ch. D. 178. 

Turnery. Smithy [1901] i Ch. 213. 

Notice to the mortgagor of the transfer is not essential to render 
the transaction eflFectual between the- mortgagee and the transferee \ 
but, as the above cases show, it is necessary to prevent the trans- 
feree being prejudiced by subsequent dealings between the original 
mortgagee and the mortgagor. 

(b) Casiomev. Scarfe (1738), i Atk. at p. 605, Lord Hardwicke, C. 

(Consequently, a devise of ‘‘ lands ” generally, will not pass the 
beneficial interest in land vested in the testator by way of mort- 
gage, or the mortgage debt {Winn v. Littleton (168 1), i Vern. 3).) 

Probably, the mortgagee cannot transfer part of the mortgage 
debt in such a way as to divide his remedies and powers between 
himself and his transferee {Jlower 5 ? SonSy Ltd. v. Pritchard 
(1908), 53 Sol. Jo. 178 ; Williams v. Atlantic Assurance Co., 

[1933] I K.B. 81 ; Forsterv. Baker, [1910] 2 K.B. 636). 

1374. Every legal mortgagee (including the regis- Nen-statu- 
tered proprietor of a registered charge) has, subject unyptmm 
to the terms of the mortgage, after the mortgage 
money has become due, and independently of any 
express authority contained in the mortgage, the 
following remedies for the aiforcemait of his security, 

viz. : — 

(i) the right to take possession or receive the 
rents of the mortgaged property ; 

L.PA, 1925, ss. 87, 99. 

Land Registration Act, 1925, s. 34 (i). 

Dae d. Radiance v. lAgktfoot (1841), 8 M. & W. 553. 

Bmill V. Endle, [1896] r Ch. 648. 
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Unless there is any stipulation to the contrary in the mortgage, 
the mortgagee may exercise this right at any time after the making 
of the mortgage (Doe d. Roylance v. Lightfoot, uhi supra) ; but one 
drawback of such a step is, that it entitles the mortgagor to pay off the 
mortgage at once without notice (Bovtll v. Endle, uhi supra). Another 
drawback is, that the mortgagee in possession is bound to account, not 
only to the mortgagor or his representative (PFragg v. Denham 
(1836}, 2 Y. & C. (Ex.) 117 5 Taylor v. Mostyn (1886), 33 Ch. 
D. 226), but to subsequent incumbrancers, and even after he has 
assigned the mortgage {Venables v. Foyle (1661), i Cas. in Ch. 2), 
unless he has assigned it under an order of the Court {Hall v. 
Reward (1886), 32 Ch. D. 430), for all the profits which he has 
received, or, without wilful default, might have received {White v. 
City of London Brewery Co. (1889), 42 Ch. D, 237). If the mort- 
gagee occupies the property himself instead of letting it, he is charged 
with a fair occupation rent, unless through ruinous condition, it is 
incapable of beneficial occupation {Bright v. Campbell (1885), 54 
LJ. (Ch.) 1077). A mortgagee in possession may relieve himself of 
his position and responsibility by appointing a receiver under his 
statutory power, or where the Court appoints one {Refuge Assurance 
Co. Ltd. V. Pearlberg, [1938] Ch. 687). 

(ii) the right (unless excluded by the terms of the 
mortgage) by action or other proceedings to 
recover from the mortgagor personally the 
amount due on the mortgage ; 

Land Registration Act, 1925, s. 28 (i). 

Meynell v. Hmard (1696), Free. Ch. 61. 

King v. King (1735), 3 Wms. 358. 

But, if there is no covenant, express or implied, for payment of 
the money, the debt will be only simple contract. And the mort- 
gagee cannot sue the assignee of the equity of redemption personally 
to recover the mortgage money, or prove in his bankruptcy, even if 
he has paid interest {Ancaster {Duke) v. Mayer (1785), i Bro. C.C. 
at p. 464, per Lord Thxtrlow, C. ; Re Errington, Ex parte Mason^ 
[1894] I Q.B. II). 

(iii) the right to obtain from the Court an absolute 
order of foreclosure, excluding the mortgagor 
from all further right to redeem the mortgage. 

Land Registration Act, 1925, s. 34 (3)- 

Such an order will be made as of course if any money remains 
due ; but an order nisi will first be made, directing accounts to be 
taken by the Master, and giving the mortgagor, at least in the case 
of a formal mortgage, six months from the date of the Master’s 
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:ertificate, in which to redeem. A personal order for payment 
vithin a much shorter time (e.g. a month) of the money due ma y 
e made, however, if asked for by the writ {Farrer v. Lacy, Hartland 

Co. (1885), 31 Ch. D. at p. 50 per Fry, L.J.). An equitable 
aorigagee cannot take possession {Garfitt v. JUen (1887) 37 Ch. D. 

•t p. 50» North, J.) ; hut he has the other rights described in the 
laragraph. The effect of a foreclosure decree absolute is to make the 
aortgagee absolute owner of the interest mortgaged {Re Loveridge, 

^earce V. Marsh, [1904] i Ch. 518). 

1375. Where the mortgagee is a trustee in whom Trust mm- 

he mortgaged property is vested by way of security i^&remaim 
sembky on behalf of his cestuis que trustent), and, by ^ ^ 

drtue of the Limitation Act, or of an order for fore- 
closure or otherwise, discharged from the right of 
•edemption, it will be held by him on trust for sale. 

L.PA., 1925,5. 31 (i). 

The proceeds of the sale will, of course, go to swell the trust fund 
n the hands of the mor^gee-trustee {ibid. (2)). The land will, there- 
bre, be treated as personal estate {Re Loveridge, Pearce v. Marsh, 

'.hi supra). 

1376. A mortgagee who, after obtaining a fore- Re-opening 
losure, sues the mortgagor on his personal liability, 
e-opens the foreclosure, i.e. enables the mortgagor 

0 redeem and, if the mortgagee has parted with 
he land after foreclosure, he cannot sue the mort- 
gagor personally to recover the mortgage money.''** 

(a) Dashwood v. Blythoay (1729)7 1 Eq. Cas. Abr- 317. 

Kinnaird v. Troihpe (1888), 39 CL D- 636. 

•(b) Perry v. Barker (1806), 13 Ves. 198. 

Consequently, an action against the mortgagor personally enables 
ie latter to redeem j and unless the mortgagee can return tie mort- 
aged land, he will be defeated except where he has sold under a power 
f sale or with the concurrence of the mortgagor [Kinnaird v. Trollope, 
hi supra ; Ellis ^ Co^s Trustee v. Dixon*J^nsm, 4 ^ 9 )- 

The Court has a wide power to re-open a foreclosure [Campbell v, 
iolyland (1877), 7 Ch. D, 166). 

1377. Generally speaking, a mortgagee in pos- Annual rents 
ession, though accountable for the surplus rents and 

profits after discharging interest, will not be com- 
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Leases and 
cutting of 
timber iy 
mortgagee 


pellcd to deduct them, as they accrue, from the prin- 
cipal, so as to reduce the debt by instalments.^^* 
But if there was no interest in arrear when he entered, 
or if the whole of the principal and interest has been 
covered by the receipts, the mortgagee in possession 
will be compelled to account with annual rests, and 
to pay compound interest at four per cent, on the 
amount found due from him.<*» 

(a) Wrigley v. G/ 7 /, [1905] i Ch. at p. 253, Warrington, J. 

Ainsworth v. Wildings ibid, at p. 440, per Joyce, J. 

(b) Ashworth v. Lord (1887), 36 Ch. D. 545. 

Consequently, if there is a provision in the mortgage for capital- 
ization of interest in arrear, it cannot be enforced, so long as the amount 
of rents and profits received by the mortgagee exceeds the amount of 
interest due {Wrigley y, Gilly [1906] i Ch. 165). 

1378 . Subject to § 1383, where a mortgagee is in 
possession of land under a mortgage by deed or 
registered charge made after 31st December i88i,<a* 
or where he has appointed a receiver, who still acts, 
xinder the statutory power described in § 1379 (ii) 
he may, subject to the terms of the mortgage 
deed or otherwise in writing :<«* — 

(a) L.P.A., 1925, s. 99 (16). 

(b) Ibid. (19). 

(c) 

(i) grant agricultural or. occupation leases of any 
part of the land for any terms not exceed- 
ing fifty,*®* or building leases for any tenns 
not exceeding nine hundred and ninety- 
nine years,**** to take effect in possession not 
later than twelve months after their dates, 
at the best rent that can reasonably be ob- 
tained without fine, which leases will be 
binding on all prior incumbrancers and the 
mortgagor ;*o* 

(a) In mortgages before 1926, twenty-one years. 

(b) In mortgages before 1926, ninety-nine years. 

(c) L.PA., 1925, s. 99 (3). 
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Various provisions for securing the formality and effectiveness 
of the leases are contained in sub-sections (7)— (iij. And a mort- 
gagee in possession, or who has appointed a still acting receiver, 
may accept surrenders of existing leases with a view to granting 
leases authorized by the Act, or the mortgage deed, or an agreement 
pursuant to the Act, but this power only exists when the mortgage 
was made after 1911 {ibid, s. 100). 

(ii) cut and sell timber and other trees ripe for 
cutting, and not planted or left for shelter 
or ornament, or contract for any such cutting 
and sale, to be completed within twelve 
months from the making of the contract. 

L.P.A., 1925, s. loi (i) (iv). 

Apart from the Act, a mortgagee can only cut timber if he 
shows the security to be defective {Withringtm v. Banks (lyzs), Cas. 
temp. King, 42. 

1379 . Subject to §§ 1381, 1383, 1384 f>ost, a otkerstant- 
mortgagee by deed executed after 31st December 
1881, or by registered charge, whether in possession 
of the mortgaged property or not, but only when the 
mortgage money has become due, may, subject to 
the terms of the mortgage : 

(i) sell, or concur in selling, the mortgaged prop- 
erty, or any part thereof, either subject to 
prior charges or not, in any reasonable manner ; 

L.PA., 1925, 8. 101 (i) (i). 

Land Registration Act, 19251 s. 34 (i). 

Although the mortgagee has only a term of years, he can convey 
the fee simple which is vested in the mortgagor, or if it is a mortgage 
of leaseholds, the whole lease vested in the mortgagor (L.P.A., 1925, 
ss. 88 (i), 89 (i)). The mortgagee holds any surplus produced by a 
sale after satisfying his claim, for the person “ entitled to the' mort- 
gaged property ” (L.P.A., 1925, s. 105), which, presumably, means 
the person who was entitled to it (subject to the mortgage) before the 
sale. A mortgagee cannot sell to him^f either alone or with others, 
nor to a trustee for himself (Farrar v. Farrars, lid. (i888), 40 Ch, 

D- 395 j S't P- 409 P"" LiNntETT, L.J.), unless Ae sale is made by the 
Court and he has obtained leave to bid. A higher obligation is imposed 
on a building society in the exercise of a power of sale than on an 
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ordinary mortgagee (Reliance Permanent Building Society v. Harwood- 
Stamper, [1944] Ch. 362). Conversely, if there has been a proper 
sale (even to the mortgagee himself), the latter may sue the mortgagor 
personally to make up any defidenqr, without being compelled to 
allow redemption {Gordon Grant & Co. v. Boos, [1926] A.C. 781). 
Of course, the mortgagee cannot compel prior incumbrancers to join 
in the sale 5 but a useful section (s. 50) of the L.P.A., 1925, allows 
the Court to authorize a sum of money to be paid into Court to meet 
prior incumbrances, and to declare the land free from incumbrance. 

(ii) appoint by writing from time to time a 
receiver of the income of the mortgaged 
property or any part thereof, who will, unless 
the mortgage otherwise provides, be deemed 
the agent of the mortgagor, and who will 
have power to demand and recover all the 
income of such property by action, distress, 
or otherwise, in the name of the mortgagor 
or of the mortgagee. 

L.P.A., 1925, s, loi (i) (iii), s. 109. 

Land Registration Act, 1925, s. 34 (i). 

The moneys coming to the receiver are to be employed (i) in 
discharging outgoings, (2) in keeping down prior charges, (3J in 
paying the receiver's commission, premiums on insurance, and repairs 
authorized by the mortgagee in writing, (4) in paying the mortgagee’s 
interest, and, if so directed by the mortgagee, to reduction of the 
principal. The balance (if any) is to be paid to the person entitled to 
the income subject to the receiver (L.P.A., 1925, s. 109 (8)). 

special 1380 . Where the mortgage deed was executed 

terms of sale after 1911, a mortgagee, exercising his power of 
sale under § 1379 (i) may — 

(i) impose on any part of the land sold, or any 
part remaining unsold, any restriction or 
reservation, with respect to building on, or 
other user of, such land, or with respect to 
mines and minerals, or for the purpose of 
the more beneficial working thereof, or with 
respect to any other thing ; 

(ii) sell the mortgaged property, or any part 
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thereof, or any mines and minerals apart 
from the surface — 

(a) with or without, a grant or reservation 
of easements, rights, and privileges in 
relation to the property remaining in 
mortgage or the part sold ; 

(i) with or without an exception or reserva- 
tion of all or any of the mines or minerals 
in or under the mortgaged property, 
and with or without a grant or reserva- 
tion of powers of working, or other 
powers, easements, rights, and privileges 
for mining purposes, in relation to the 
property remaining unsold, or any prop- 
erty sold ; 

(e) with or without covenants by the pur- 
chaser to expaid money on the land sold. 

L.P.A., 1925, s. loi (2). 

1381 . The mortgagee must not exercise the Restrictions 
>owers of sale or appointment of a receiver des- 
xibed in § 1379, until there has occurred — 

(i) three months’ default in payment of the mort- 
gage money after written notice to the mort- 
gagor to. pay the same ; or 

(ii) failure to pay any part of the interest for two 
months after it became due ; or 

(iii) some breach of a provision made on the part 
of the mortgagor or a person concurring in the 
mortgage, other than the covenant for pay- 
mait of mortgage mon^ and interest.* 

The power of sale conferred by the Law of Property 
kct does not affect the right of foreclosure.*>>> 

(a) L.P~A., 1925, s. 103. 

(b) liiJ. s. io6 (a). 
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A mortgagee who has obtained a foreclosure order nisi cannot, 
without leave of the Court, properly exercise his' power of sale ; 
but a bond fide purchaser from him will be protected (Stevens v. 
Theatres, Ltd, [1903] i Ch. 857). Subject to these reservations, 
the power of sale, except in the case of a registered charge (Land 
Registration Act, 1925, s. 31), can be exercised by any one entitled to 
receive and give a discharge for the mortgage money (L.P.A., 1925, 
106 (i)} 5 and such person can obtain from any one, other than a 
prior incumbrancer, any deed or document of title relating to the 
property, to which a purchaser under the power of sale would be 
entitled (ibid, s. 106 (4)). Where the mortgage is made by deed, the 
statutory power of sale arises when the mortgage money is due for 
repayment (L.P.A., 1925, s. loi (i), but it only becomes exercisable 
when one of the three conditions mentioned above (ibid, s. 103) has 
been satisfied. If the mortgagee attempts to sell before the mortgage 
money is due, it operates merely as a transfer of the mortgage, the 
purchaser taking the mortgagee's term subject to redemption, for 
the power to sell free from the liability to be redeemed has not yet 
arisen. But if the mortgage money is due, i.e. where the power of 
sale has arisen, the mortgagee can sell and make a good title free from 
the equity of redemption, even if the power of sale has not become 
exercisable ; the purchaser’s title cannot be impeached merely 
because none of the three events specified has occurred or that the 
power was otherwise improperly or irregularly exercised. Any 
person damnified by an unauthorised or improper or irregular exercise 
of the power of sale has a remedy in damages against the person 
exercising it. A purchaser from a mortgagee must, therefore, satisfy 
himself that the power of sale has arisen, but he is not concerned to 
see that it has become exercisable, although if he knows of some 
irregularity he should not proceed with the purchase (ibid, s. 104). 
Where a mortgagee has, in exercise of his power of sale entered into 
a contract for the sale of the property, the Court will not, on tender 
of the money due under the mortgage, interfere to stop the com- 
pletion of the sale by conveyance, unless the contract was entered 
into in bad faith (Waring (Lord) v. London and Manchester Assurance 
Co,, Ltd,, [1935] Ch. 310). 

Fmcr to 

insure 


1382 . Subject to § 1383, a mortgagee by deed 
executed since 1881, or by a registered charge, 
whether in possession or not, and whether the mort- 
gage money has become due or not, may (subject 
to the terms of the mortgage), unless an adequate 
insurance is maintained by the mortgagor, insure any 
building, or any effects or property of an insurable 
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nature, being part of the mortgaged property, against 
loss or damage by fire ; and the premiums paid for 
any such insurance will be a charge on the mort- 
gaged property, in addition to the mortgage money, 
and with the same priority, and with interest at the 
same rate, as the mortgage money. 

L.P.A., X925, s. loi (i) (ii). 

There are certain regulations as to the amount for which, and 
the circuinstances in which, the mortgagee may insure. The mort- 
gagee may require all money received on an insurance effected 
under the deed or the Act to be applied in making good the damage 
caused by a fire, or (subject to legal or contractual obligations to the 
contrary) towards discharge of the amount due under the mortgage 
(L.P.A., 1925,8. 108 (4)). 

1383. The mortgagee’s statutory powers of sale, 
leasing, insurance, and appointment of a receiver, 
only apply in so far as a contrary intention is not 
expressed in the mortgage deed, and may be varied 
or extended by the deed. 

L.PA., 1925, s. loi (3) (4). 

1384. In any action for foreclosure or redemption, 
or for raising and payment in any manner of mort- 
gage money, the Court may, on the application of 
any person interested either in the mortgage money 
or the right of redemption, direct a sale (of the mort- 
gaged property) on such terms as the Court thinks 
fit, without previously determining the priorities of 
incumbrancers.*®’ But such a direction may be re- 
voked, and an order of foreclosure made, if the Court 
thinks fit.*”’ 

(a) L.P.A., 1925, s. 91. 

This section is of great use to informal mortgagees. Before the 
Conveyancing Act, i88i, was passed, it was doubtful whether a 
mortgagee by deposit of title deeds was entitled to a sale ; unless there 
was a written agreement by the mortgagor to execute a formal mort- 
gage {Oldham v. Stringer (1884), 51 L.T. 895). Now he can bring 
an action for foreclosure, and ask for a sale. 
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(b) Llo;^ds Bank^ Ltd, v. Colston ( 1 9 1 2), 1 06 L.T. 420. (On the ground 
tliat the propert7 was worth less than the amount due to the 
mortgagee, and that a sale would be a useless expense.) 

1385. A mortgagor may, subject to the rights of 
the mortgagee or mortgagees, sell, mortgage, lease, 
surrender, or otherwise deal with his right of re- 
demption in the land,<®> in the same manner as any 
other interest ; and such right of redemption will 
be deemed to be real or personal estate in accord- 
ance with the character of the property mortgaged.'**’ 

(a) Before 1926, when the legal fee simple was conveyed to the mort- 

gagee, the mortgagor’s equity of redemption was not a mere right, 
but was an equitable estate in the land which could be devised or 
granted {Cashome v. Scarf e (1738), i Atk. 603). To-day, the 
mortgagee takes a legal term of years only, and the legal estate in 
fee simple in reversion remains in the mortgagor. There is, 
therefore, some difficulty in treating his equity of redemption as a 
separate equitable interest ; and though the terms equity of 
redemption ” and “ right of redemption ” are both used in the 
Law of Property Act, 1925, what the mortgagor really has, is the 
legal estate in fee simple subject to a mortgage term, with an 
equitable right, after the day fixed by the mortgage for redemption 
is passed — for until then he has a legal right of redemption — to 
redeem the mortgage, and get rid of the term. On repayment, 
the mortgage term ceases, and the mortgage is gone. In Re 
WellSy Swinhume-Hanham v. Howard^ [^933] 29, the Court 

of Appeal do not appear to have troubled themselves about any 
change in the nature of the mortgagor’s interest made by the 
Law of Property Act, 1925, and treated it as still governed by 
Lord Hardwicke’s definition in Cashome v. Scarf e^ supra, 

(b) Cashome v. Scarf e (1738), i Atk. at p. 605, Lord Hardwicke, C. 

West V. Williams y [1899] i Ch. at p. 143, per Lindley, M.R. 

The purchaser of the rigjit of redemption is, in general, bound in 
equity to indemnify the mortgagor against liability for payment of 
the mortgage debt {Waring v. Ward (1802), 7 Ves. at p. 337, per 
Lord Eldon, C.). But this rule does not apply where the circum- 
stances of the transfer rebut the presumption that such was the 
intention of the parties {Mills v. United Counties Bank, Ltd,, [1912] 
I Ch. 231). A lease of mortgaged land granted by the mortgagor, 
but not under his statutory powers, is binding as between him and the 
lessee, but not as between the mortgagee and the lessee {Towerson v. 
Jackson, [1891] 2 Q.B. 484), and the exclusion of the statutory 
power of leasing does not deprive the mortgagor of his common law 
power {Jr on Trades Employers Insurance Jssocn. Ltd. v. Union Land 
and House Investors, Ltd., [1937] 3 ^ 3 )* 
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1386 . Subject to §§ 1374 (iii) and 1383 (i), any Righto 
person interested in any property subject to a mort- 
gage may, at any time after the mortgage money has 
become due,<a> and at any time before die mortgagee 
has actually parted with the property to a person en- 
titled to hold it against equitable claims, redeem the 
property, on payment to the mortgagee of the amount 
due for principal, interest, and costs.<®‘ And any 
person entitled to redeem mortgaged property may 
have an order for sale instead of redemption, in any 
action brought by him for sale or redemption (of 
the mortgage). ‘“H 

(a) Brozon v. Cole (1845), 14 Sim. 427. 

(b) AntCy 1225. (Again, is this rule changed when in fact the person 

seeking to redeem has a legal right ?) 

(c) Christian v. Field (1842), 2 Hare, 177 (creditors in administration 

suit). 

Smith V. Green (1844), r Coll. 555 (subsequent incumbrancer). 

Batchelors, Middleton (1848), 6 Hare, 75 (legatees having a charge 
on the equity). 

Pearces, Morris (1869), 5 Ch. App.atp. 229, Lord Hatherlev C. 

Anderson v. Pignet (1872), 8 Ch. App. at p. 190 , Mellish, 

L.J. (dowress). 

Beckett V. Buckley (1874), L.R. 17 Eq. 435 (judgment creditor of 
mortgagor). 

Bankruptcy Act, 1914, Sched. II, r, 13 (a) (trustee in bankruptcy of 
mortgagor). 

Tam V. Turner (1888), 39 Ch, D. 456 (lessee of equity). 

(d) L.P.A., 1925, s. 91 (i). 

Owing to expressions of Wright, J., in Re Fautin^ Ex parte 
Saffery, [1899] 2 Q.B. 549, there seems to be some little doubt whether 
the trustee in bankruptcy of the mortgagor is entitled to redeem j 
unless the mortgagee claims to vote or receive a dividend in the bank- 
ruptcy. But see Re Button, Ex parte Foss, [1905] i K.B. 602. 

The person seeking to redeem must, in general, pve the mortgagee 
six months* notice, or pay six months* interest. But if the mortgagee has 
taken any steps to enforce payment, the mortgagor may pay off at once 
(Bovill V, Endle, [1896] i Ch. 648 5 Edmonson v. Copland, [191 ij 
2 Ch. 301) ; and, in any case, the mortgagor can pay off on the day 
fixed by the mortgage for repajnment, without notice. Where no day 
is fixed for payment the mortgagor must give reasonable notice (JF/fe- 
geraWs Trustee v. Mellersh, [1892] I Ch. 385). It is the duty of 
the mortgagee on redemption to hand over the title-deeds and make a 
reconvejTance or give a receipt for the mortgage money to the redeem- 
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ing party 5 but if the latter appears to have only a linaited interest in 
the equity of redemption, the reconveyance should be so worded as to 
reserve tjfie rights of other persons interested (Pearce v. Morris^ ubi 
supra), A mortgagee .who unreasonably refuses to reconvey on 
tender, is liable to be ordered to pay the costs of a redemption action 
(Smith V. Green, ubi supra) 5 and, semhle, the person redeeming can 
still demand a formal reconveyance, though a proper receipt for the 
mortgage money, endorsed on the mortgage, will have the same effect. 
A receipt endorsed on, or annexed to, the mortgage deed, signed by 
the mortgagee and stating the name of the person paying the money, 
normally operates as a surrender of the mortgage term or a reconvey- 
ance, as the case may be, and discharges the mortgage. But if the 
receipt shews that the person paying the money was not entitled to 
the immediate equity of redemption and makes no provision to the 
contrary, it operates as a transfer of the mortgage to him (L.P.A., 

1925, s. 1 15 (5), (6)). It has been held (Ramsbottom v. Wallis (1835), 
5 L J. (Ch.) 92) that a subsequent mortgagee whose right to enforce 
his mortgage is not yet exercisable, cannot redeem a prior mortgagee 5 
although the prior mortgage is redeemable by the mortgagor. But 
the terms of the second mortgage were peculiar in this case. Until 

1926, a mortgagor who made a subsequent mortgage, concealing a 
former mortgage on the' same land, was barred of his right to redeem 
the earlier mortgage (4 W. and M. (1692) c. 16}. But this Act was 
repealed by the L.P.A., 1925, Sched. VII. 

1387. A condition as to time will not prevent 
the redemption of a mortgage ; but it may, if not 
oppressive or unconscionable, delay it (§ 1389 /; 7 /r/ 2 :.). 

1388. A reconveyance or receipt to or for the 
benefit of the mortgagor on redemption operates for 
the benefit of the encumbrancer next in succession, if 
any ; and the mortgage debt is extinguished {ante^ 
\ 1386 , n.). But where the mortgage is redeemed by 
a third party, and the effect of a merger of the debt 
would be to make a gift to the next incumbrancer or 
person interested, at the expense of the party redeem- 
ing, there is a presumption that the party redeeming 
the mortgage intended to keep alive the mortgage, and 
it will be treated as still subsisting for his benefit.<^^ 

(a) L.P.A., 1925, s. 1 15 (i). (But the section does not apply to the 
discharge of a registered charge under the Land Registration 
Act, 1925 (ibid, 10). L.R.A., 1925,3. 35.) 
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Tmlmin v. Steere (1817), 3 Mer. 210. 

Otter y. Vaux {Leri) (1856), 2 K. & J. 650. 

Toulmin v. Steere has been severely criticized ; and it went much 
further than is necessary to support the proposition for which it is 
quoted. But for that proposition it is good authority. 

(b) Burrell v. Egremont {Earl) (1844), 7 Beav. 205. 

Theme v. Cam, [i 895] A.C. 1 1. 

Liquidation Estates Purchase Co. v. Willeughb^, [^^ 9 ^] 321. 

fFhiteley v. Delaney, [1914] A.C. 132. 

1389. Any stipulation contained in a mortgage, “Clogging 
or forming part of a mortgage transaction, will be equity” 
unenforceable against the mortgagor, or the person 
seeking to redeem the mortgage, in so far as it con- 
templates any of the following objects, viz. : — 

Whether or not the stipulation is part of the mortgage transac- 
tion, is a question of feet in each case. Generally speaking, if it is 
not,itwillbeenforceabIe(.R«2;ev. Zw/f, [1902JA.C.461 5 DeBeers 
Consolidated Mines, Ltd. v. British South Africa Co., [1912] A.C. 52). 

(i) the extravagant postponement of the con- 
tractual right to redeem, which is, on the facts, 
oppressive or unconscionable ; 

KnightsMdge Estates Trust, Ltd. v. B;jme, [1939] Ch, 441 at pp. 455- 
46 1 , pw Greene, M.R. (affirmed on other grounds, [1940] A.C. 613). 

It is essential to distinguish the contractual from the equitable 
right to redeem. The usual period of the former is six months, but 
the parties may fix any other period. The equitable right arises when 
the contractual right expires. Greene, M.R. (now Lord Greene) 
at p. 456 in the Knightsbridge Case points out that the proposition 
that a postponement of the contractual right of redemption is only 
permissible for a reasonable time is not well founded 5 and he reviews 
and explains the earlier cases. A mortg^e cannot be made irre- 
deemable, nor can the right of redemption be made illusory, and a 
postponement of the right of redemption cannot be set aside on the 
ground that its length is unreasonable, but only on the ground that it 
is “ the badge ” of oppression (p. 459)- In Bi^s v. HedSnott, [1898J 
2 Ch. 307, the mortgage was for five years certain j it was held to be 
valid not because the period was reasonable, but because it vims to the 
advantage of both parties and they had equal contractual capacity. 

In Morgan v. Jeffreys, [1910] I Ch. 620, there was a proviso for 
repayment in six monihs, and a covenant by the mortgagor not to 
redeem for twenty-eight years, but no covenant by the mortgagee not 
to call in his money for the same period. The covenant was void as 
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a device making the contractual right to redeem inoperative. In 
Fairclough v. Swan Brewery Co., Ltd., [1912] A.C. 565, a lease for 
twenty years was mortgaged and the contractual right to redeem vras 
postponed until six weeks before the expiration of the lease. It was 
held void on the ground that the right of redemption was wholly 
illusory. 

(ii) the hampering of redemption after the con- 
tractual date has passed ; 

Knightsbriige Case, supra at p. 456. 

(iii) the imposition of a higher rate of interest as 
a penalty for unpunctual payment of a lower ; 

Hoiks {Lady) v. fFyse (1693), 2 Vern. 289, overraling Hallifax [)d.ar- 

quis) r. Higgens (1689), 2 Vem. 134. 

But it is not a penalty to stipulate for interest at one rate, re- 
ducible to a lower on punctual payment {Strode v. Parker (1694), 
ibid. 316), or that, on failure to pay an instalment of capital, the 
whole shall become due {Wallingford v. Mutual Society (1880), 
5 App. Cas. at p. 696, per Lord Selborne, C.), or to arrange for 
interest in arrear to be added to capital {jVrigley v. &. 11 , [1906] 
I Ch. 165). 

(iv) the giving to the mortgagee a right or 
option to purchase the equity of redemption ; 

Bmen v. Edmards (i66i), i Rep. Ch. 221. 

Willett -0. Wlnnell (1687), x Vem. 488. 

Samuel v. Jarrah Timber and Wood Paoiag Corporation, [1904] A.C. 

323- 

It has been questioned whether a mortgagee could enforce, during 
the continuance of the mortgage, a stipulation giving him a right of 
pre-emption in the event of the mortgagor selling the property 
{Orby V. Tn^ (1722), 9 Mod. Rep. 2). 

(v) the retention by the mortgagee of any col- 
lateral advantage, or any right or claim, 
against the mortgaged property or the 
mortgagor,‘t'> or, semble, any other person,^®’ 
after the redemption of the mortgage, if it is, 
(i) unfair or unconscionable, or 

(2} in the nature of a penalty clogging «the 
equity of redemption, or 
(3} inconsistent with, or repugnant to, the con- 
tractual and equitable right to redeem.<<*> 
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(a) Noakes £ 5 f Ltd, v, Riciy [1902] A.C. 24, Cf. Santiey v. 

[1899] 2 Ch. 474. 

(b) Bradley v Carritt^ [1903] AC. 253. 

(c) at p. 261. 

(d) Kreglinger v. Patagonia Meat and Cold Storage Co.y Ltd,, 

[1914] A.C. 25 

Knightshridge Case, supra at p. 462. 

Collateral advantages giving the mortgagee some other advantage 
in addition to his security, such as, that the mortgagor will buy all 
beer from him, were originally held void {Jennings v. Ward (1705), 

2 Vern. 520} and later that they were bound to end on redemption 
{Bradley v. Carritt, [1903] A.C. 253}. The rule n6w is, that they 
are valid provided they do not conflict with (v) above, and the Court 
tends to avoid interfering with a reasonable commercial bargain, 
which though included in the mortgage deed, can be regarded as 
collateral to and distinct from die mortgage transaction. 

(vi) the imposition of any penalty on or difficulty 
in the exercise of the right of redemption. 

Dames v. Chamberlain (1909)9 26 T.L.R. 138 (where, however, the 
stipulation, was held not to be part of the mortgage transaction). 

Fairclougi v. Sufan Brewery Co., Ltd,, [19x2] A.C. 565* 

Any provision which attempts to prevent redemption entirely, or 
after some future event, is void in equity as being inconsistent with 
the essential feature of a mortgage, namely, the right to redeem. The 
maxim is, “ Once a mortgage always a mortgage Examples of 
void provisions are Salt v. Northampton {Marquess), [1892] A.C.i.— - 
irredeemable after the death of the mortgagor ; Howard v. Harris 
(i68i), I Vern. 33 — ^redeemable only by the mortg^or and the heirs 
of his body, and no one else. Debentures are not invalid by reason 
only that they are made irredeemable (Companies Act, 1929, Si 74). 

At one time, it was very common for a mortgagor in actual 
occupation of the mortgaged property to attorn tenant to the mort- 
gagee in the mortgage deed, at a rent equivalent to the amount of 
the annual interest 5 the chief object being to give the mor^gee a 
right of distress on non-payment of the interest. But this result 
can clearly not be achieved without r^istration under the Bills of 
Sale Acts {post, §§ 1499, 1507} 5 the attornment clause still creates 
the relation of landlord and tenant between the mortgagee and the 
mortgagor and enables the mortgagee to recover po^ession summarily 
before the justices, a thing which he could not do if he were merely 
a mortgagee (Small Tenements Recovery Act, 1838, s. i). For 
proceedings in the High Court or a County Court, the attornment 
clause, under the present practice, appears to offer no advantage. 

1390 . Unless a contrary intention is expressed in 
the mortgage deeds or one of them, a mortgagor can 


Nb “ cwaR^ 
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redeem any mortgage made since i88r, without 
redeeming any other mortgage held by the mort- 
gagee solely on any property other than that com- 
prised in the mortgage sought to be redeemed.'*’ 
This rule does not apply where all the mortgages 
(sought to be redeemed) were made before 1882.'’’’ 

(a) L.PA, 1925, s. 93 (i). 

Grijiith r. ?ouni (1890), 45 Ch. D. 553. 

• Salmon, Ex parte Trustee, [1903] i K.B. 147. 

(b) L.PA, 1925, s. 93 (2). 

1391 . When Section 93 of the Law of Property 
Act, 1925, does not apply, a mortgagee can refuse 
to allow redemption of any mortgage, after the day 
fixed for repayment of the money thereby secured 
has passed,'*’ unless the person seeking to redeem 
will also redeem any other overdue"*’ mortgage 
created by the same mortgagor,'®’ in the hands of 
the mortgagee, the equity of redemption whereof 
has, at any time since both mortgages came into the 
hands of the mortgagee, been vested, together with 
the equity of redemption of the mortgage sought 
to be redeemed, in the person seeking to redeem, or 
any person through whom he claims "" (“ con- 

solidation ”). 

(a) Cummins v, Fletcher (i*88o), 14 Ch. D. 699. 

This is an essential condition of the equitable right to consolidate. 
If the mortgagor is relying on a legal right to redeem, there is no 
opportunity of imposing terms upon him. 

(b) Sharp v- Richards ^ [1909] i Ch. 109. 

(c) P ledge w White, [1896] A.C. at p. 198, prr Lord Davey. 

(d) Sharp v. Rickards, ubi supra- 

The doctrine of Consolidation, which is now not much favoured 
by the Courts, began with the very simple case in which the same 
mortgagor mortgaged two diflFerent properties to the same mortgagee, 
allowed the days for redemption of boA to pass, and then sought to 
redeem one mortgage, leaving the mortgagee with, perhaps, an inade- 
quate security for the other. In such a case, the Court of Chancery 
applied the maxim : “ he who seeks equity must do equity ” {Pope v. 
Onslow (1692), 2 Vern, 286). The doctrine was then extended to 
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cover the much more questionable case in which one of the two 

equities had been sold to a stranger who sought to redeem {Re , 

Ex parte Carter (i 773 )> ^ Amb. 733). Finally, it was extended to 
cover the case in which the same mortgagor had mortgaged to dilFerent 
mortgagees, by mortgages which ultimately came to the same hand 
[Fint V, Padget (1858), 2 De G. & J. 61 1 ; Selby v. Pomfret (1861}, 

3 De G,F. & J. 595), But here the doctrine stopped ; Fry, J., in 
Harter v. Colman (1882), 19 Ch. D. 630, refusing to extend it to the 
case in which the mortgagor, having assigned his first equity of 
redemption to A, subsequently made another mortgage to the same 
mortgagee, who sought to consolidate against A. (See also Jennings v. 

Jordan (1881), 6 App. Cas. 698 ; Hughes v. Britanniq Permanent 
Benefit [1906] 2 Ch. 607.} But where A mortgages one 
property to X, and another to Y, and then transfers the two equities 
of redemption to B, if Z subsequently acquires the mortgage terms 
from X and Y, he may consolidate against B {Pledge v. IFhite, 

[1896] A.C. 187). The right of consolidation can be enforced 
actively by a foreclosure action {Tribourg v. Pomfret {Lord) and 
Wilkins (1773}, 2 Amb. 733, n.), and, sentlle, also by means of a sale 
of the property comprised in one of the mortgages {Selby v. Pomfret 

(i86i),3DeG.F.&J.595). 

1392 . A mortgagor of land while in possession, Mortgager'! 
the mortgage having been made since i88i, and no 
receiver, who still acts, having been appointed by the 
mortgagee, has, subject to the terms of the mortgage 

deed, the same power of making leases and accept- 
ing surrenders as a mortgagee in possession {ante^ 

§ 1378 (i)).'®’ Such leases will take effect out of the 
legal estate, and bind all incumbrancers.*'” 

(a) L.P.A., 1925, ss. 99 (i), xoo (i). 

(b) Wilson V. Queen's Club, [1891] 3 Ch. 522. 

Consequently, even if the owner of the reversion, not being in 
possession, joins in the lease, the lessee’s rights, though binding him, 
will be derived from the mortgagor in possession, as being the better 
title {John Brothers Jbergarw Brewery Co, v^ Holmes^ [^900] 

I Ch. 188). 

1393 . A mortgagor for the time being entitled Actions 
to possession or receipt of the rents and profits of any 
land, as to which the mortgagee has not given notice 

of his intention to take possession or enter into the 
receipts and profits thereof, may sue for such posses- 



736 


PROPERTY 


May require 
transfer 


Power to 

inspect 

title-deeds 


sion, or for the recovery of such rents and profits, 
or to prevent or recover damages in respect of any 
trespass or other wrong relative thereto in his own 
name only, unless the cause of action arises upon a 
lease or other contract made by him jointly with any 
other person. 

L.PA., 1925, s. 98 (i). 

This is really a procedural paragraph, whicli replaces s. 25 (5) 
of the Judicature Act, 1873. The latter provision attempted to 
obviate technical difficulties which arose when, for example, a 
mortgagor with an equitable title only, sought to bring Ejectment 
against a stranger {ante, §§ 813-818). There was no difficulty 
about Trespass or Case. Owing to changes in the form of mortgages 
{ante, % 1368), the provision is now of little importance, most mort- 
gagors having now legal titles. 

1394. A person entitled to redeem a mortgage 
may, despite any stipulation to the contrary, require 
the mortgagee, if the latter is not, and has not, been 
in possession, on the terms upon which he would 
be bound to reconvey, to assign the mortgage debt 
and transfer the mortgaged property to any third 
person, as the person entitled to redeem may direct. 
But a requisition to this effect by a prior incumbrancer 
will prevail over a requisition by a later ; and the 
requisition of any incumbrancer over a requisition 
of the mortgagor. This provision takes effect not- 
withstanding any stipulation to the contrary. 

L.PA., 1925, S.95 (i), (2), (5). 

1395. A person entitled to redeenr a mortgage 
made since the year 1881 , may, notwithstanding any 
stipulation to the contrary, at his own request and 
cost, and on payment of the mortgagee’s costs and 
expenses occasioned thereby, inspect and make copies 
of or extracts from the documents of title relating to 
the mortgaged property, in the custody or power of 
the mortgagee. 


L,P.A., 1925, s. 96 (i). 
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A mort^gw whose mortgage is extinguished will not be respons- 
ible for delivering the documents of title to a person not having the 
best right, thereto ; unless he (the mortgagee) has notice of the claim 
of a person having a better right (jUi. (2)). Registration under the 
Land Charges Act does not constitute notice for this purpose (L. P ( Am ) 
A., 1926, Sched.). Where the mortgagee has under the Limitation 
Act, I 939 > ^ to the land, the mortgagor is entitled to recover 

possession of the title deeds. {Letms v. Plunket, [1937J Ch. 306.) 

1396. When separate estates or interests have 
been mortgaged to A, and only one of them to B, B 
is entitled, as against the mortgagor and his personal 
representative, a surety for the mortgagor, and 
the trustee in bankruptcy of the mortgagor, to 
compel A to resort first for payment to the estate 
which is not mortgaged to him (B). 

(a) Lamy v. Jthol (Duke and Duchess) (1742), 2 Atk.444,^^rLord 

* Hardwicke, C. 

Aldrich v. Coofer (1803), 8 Ves. at p. 395, Lord Eldon, C. 

Ttddv, Lister (1852), 10 Hare, 140. 

Gihson V. Seagrim (1855), 20 Beav, 614. 

(b) South V. Bloxam (1865), 2 Hem. & M. 457. 

(c) Re Tristram, Ex parte Hartley (1835), i Deac. 288 (Court of 

Review). 

Stephenson, Re, Ex parte Stephenson (1847), De G. 586 (do.). 

Gihson y, Seagrim, ubi supra. 

Where there are rival claims to marshal, the mortgagee of the 
two or more properties must pay himself rateably out of each (Gibson 
V. Seagrim, ubi supra ; Moxon v. Berkeley Mutual Benefit Building 
Society (1890), 59 L.J. Ch, 524). But the right of marshalling does 
not prevent a mortgagee realizing his securities in such a manner and 
order as he thinks fit (Manks v. WhiteUy, [191 1] 2 Ch. at p. 466, per 
Parker, J,). Another instance of marshalling of mortgages occurs 
when two or more separate properties are mortgaged by the same 
mortgagor to secure a single debt. In such a case, even before the 
doctrine of the Real Estate Charges Acts was applied, the burden of 
the debt would, as between the different beneficiaries of the mort- 
gagor, be apportioned rateably on the different properties, in propor- 
tion to their respective values (Re Athill, Athill v. Athill (1880), 16 
Ch. D. at pp, 229, 224). Finally, when a mortgagee has a personal 
claim against A for a mortgage debt, and the right to redeem the mort- 
gage has passed to B without any personal liability for the debt, if the 
mortgagee repays himself out of tihe mortgaged property, the owner 
, <>f the right to redeem has a rigjit to be indemnified by A, to the extent 
to which the right of redemption, has been deple^ by the mort- 


Marskalling 
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gagee’s recourse thereto (^R.e Darby's Estate, Rendall v. Darby, 
[1907] 2 Ch. 465 ; Re Best, Parker v. Best, [1924] i Ch. 42). But 
where the right of redemption has been assigned expressly subject to 
the mortgage debt thereon, the interest of the assignee must contribute 
rateably to the payment off of the mortgage debt (^Re Maimuaring, 
Mainwaring V . Verdon (1936), 53 T.L.R. 103). 



TITLE III— CHARGES ON LAND 


1397. Subject to restrictive rules of law affecting 
special cases, any owner of an interest in land may 
charge it with liability for payment of any sum 
or sums of money specific or unascertained. Such 
charge may be effected by writing, sealed or un- 
sealed, or by testament. 

Cupitv, Jachon (1824), 13 Price, 721. 

White V. James (No. 2) (1858), 26 Beav. 19 1. 

Horton v. Hall (1874), L.R. 17 Eq. 437. 

Of course there are many charges on land which are not expressly 
created by the charger, e.g, those described in § 1400 post. 

An equitable charge arises where property is appropriated to the 
discharge of some debt 5 it does not effect any change in the ownership 
either at law or in equity, but only gives a right to payment out of 
the property. Any informal agreement in writing whereby property 
is to be a security for a sum of money creates an equitable charge. 

1398. The person entitled to the benefit of such 
a charge may, subject to the terms of the instrument 
creating it, and to the interests of all prior incum- 
brancers, apply to the Court for the appointmait of 
a receiver of the rents and profits of the land, and 
a sale or mortgage of the interest subject to the 
charge, with a view to the realization thereof.'^’ 
But he is not, except in the case of a charge operating 
by way of legal mortgage,**” entitled to an order for 
foreclosure, or the other remedies of a mortgagee.* 

(a) Re Tucker, Tuckerv. Tucker, [1893] 2 Ch. 323. 

Hambro v. Hambro^ [1894] 2 Ch. 564. 

Nightingale v. Reynolds, [1903] 2 Ch, 236. 

(b) L.P.A., 1925, s. 87. 

Sampson V, Pattison (1842), i Hare, 533. 

(c) Tennant v. Trenchard (1869), 4 Ch. App. at p. 542, per Lord 

Hatherlev, C. 

Re Ozoen, [1894] 3 Ch. 220. 

The remedy is in the discretion of the Court, unless there is an 
express power of sale in the instrument 0/ charge. But it may be 
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granted in all cases in which any sum appears to be charged upon 
land or the income thereof ; even though Acre are no express words 
to that effect in the charge, and even though the owner of the charge 
has legal remedies, e.g. by entry and distress {Hambro v. Hamhro, 
uhi supra). Where the charge is created by the testament of a person 
dying since 5th August 1897, there is, of course, usually no need to 
resort to the jurisdiction of the Court ; as the personal representatives 
may sell in the exercise of their general powers (Administration of 
Estates Act, 1925, s. 2 (i)}- And, even where the death is prior to 
6th August 1 897, trustees of land devised charged with the payment 
of debts or specific sums of money, and executors (but not adminis- 
trators), have power to sell or mortgage for payment of such charges 
(Law of Property Amendment Act, 1859, ss. 14, 16, 18 ; Adminis- 
tration of Estates Act, 1925, s. 39). 

1399 . The owner of any annual cdharge on land 
or the income of land, created since 1881, and not 
being rent incident to a reversion, has, subject to the 
terms of the instrument creating the charge, the 
remedies for the recovery of such charge specified as 
belonging to a rent-charger in §§ 1213, 1214 anteJ'^^ 
And such powers, whether exercised under the statute 
or by virtue of any other instrument, are not void for 
perpetuity.*'*’ 

(a) L.PA., 1925, s. 121 . 

(b) Ibid. (6). 

The remedies conferred by the earlier Act are exerdsable in the 
case of charges created since 1881 ; whether under powers created 
before that date or since (Conveyancing Act, 191 1, s. 6 (2)). 

1400 . A vendor of land, any part of whose pur- 
chase money remains unpaid, <»> a purchaser of land, 
who has paid any part of his purchase money but 
has not obtained a conveyance of the land,**» a trustee 
who has expended his own money on land in neces- 
sary repairs or improvements,* and any person who 
has expended money on the improvement of land, at 
the request or with the encouragement of the owner 
thereof, in the reasonable expectation of obtaining 
an interest therein,*^’ and who has not expressly or 
by implication waived his lien,*®’ is entitled to a lien 
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on such land to secure the payment or repayment of 
such money, with interest at 4 per Such lien 

operates as an equitable charge on the land,^gJ but not 
on the title-deeds and the person entitled to the 
benefit of it has the remedies described in§§ 1214 

anteM^ The benefit of such a lien is transferable 

(a) Hoodv. Hood 3 Jur. (N.S.) 684. 

St, Germans {Earl) v. Crystal Palace Rly, Co, (1871), L,R- r r Eq. 

$ 68 . 

Lycettv. Stafford ^ Uttoxeter RIy, Co, (1872), L.R. 13 Eq. 261, 

Harding V, Harding (1872), L.R. 13 Eq. 493. 

Ecclesiastical Commrs, v. Pinney^ [^900] 2 Ch. 736. 

(b) IFythes v. Lee (1855), 3 Drew. 396. 

Rosev, Watson (1864), ro H.L.Cas. 672. 

Wkithread ^ Co,^ Ltd, v. Watt, [1902] i Ch. S3 5. 

The last case shows that the purchaser’s right is not lost by the 
fact that he rescinds the contract under ah agreement allowing him 
to do so. 

(c) Re Aldred^s Estate (1882), 21 Ch. D. 228. 

(d) Beatifort {Duke) v. Patrick (1853), 17 Beav. 60. 

Unity yoint Stock Mutual Banking Association v. King (1858), 

25 Beav. 72. 

Laird V, Birkenhead Riy. Co, (i 8 59), John, at p. 5 1 1, Wood, V.C. 

Middleton v. Magnay (1864), 2 Hem. Sc M. 233. 

Plimmer v. Wellington Corpn, (1884), 9 App- Cas. 699. 

(e) Mackretk v. Symmons (1808), 15 Ves. 329, 

Winter V, Anson {Lord) (1827), 3 Russ. 488. 

Re Brenttoood Brick and Coal Co, (i 876), 4 Ch. D. 562. 

The usual way of relinquishing a lien by implication is by ac- 
cepting some other security. But this fact is not conclusive. 

(f) Turner'^, Marriott (1867'), L.R. 3 Eq. 744. 

Kitton V. Hewett, [1904] W.N. 21. 

The costs of any necessary action in which he has been success- 
ful may also be add^ to the lien {Kitton v. Hezvett, ubi supra), 

(g) Mackretk v. Symmons, ubi supra. 

Rice V. Rice (1854), 2 Drew. 73. 

(h) Goode v. Burton (1847), i Exch. 189 (? since the J. Act). 

(j) Sedgwick V. Watford and RickmanswortA Rly, Co, (1867), 36 L-J- 

(Ch.) 379- 

It is not quite clear whether the lienor is not entitled to a decree 
for foreclosure, if he prefers it to a decree for sale {Unity Joint Stock 
Mutual Banking Association v. King (1858), 25 Beav, at p. 81). 

(k) Unity Joint Stock Mutual Banking Association v. King, ubi supra. 
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'‘C/oggisg 1401. All the charges described in this Tide are 
fh equity ” Subject to the restriction specified in § 1389 ante 
(“ clogging the equity ”). 

British South Africa Co. v. De Beers Consolidated Mines, Ltd., [1910] 
I CL 354. 

The House of Lords ([1912] A.C. 52) held in this case that 
there was no “ dog But the general doctrine was admitted 5 
though there were some doubts expressed as to whether it applied to 
the case of a floating charge. 

Charges are 1402. All the charges described in this Title are 

personalty personal property but a debenture comprising a 
charge on land creates an interest in land within the 
meaning of section 40 of the Law of Property Act, 

1925- 

(a) There can be little doubt, on general principles, that this is the case 

with regard to ordinary charges. And it was held in Re Pryce 
Ex parte Rensburg (1877), 4 Ch. D. 685, that a debenture was a 
chose in action, within the meaning of the Bankruptcy Act, 1914, 
8. 38 (c), and so, presumably, personal estate. 

(b) Driver y. Broad, [1893] i Q.B. 744. (A decision on s. 4, Statute 

of Frauds.) 

For debentures see post, §§ 1572-1580. Debenture stock 
operating as a general charge on the revenue or income of a going cor- 
poration is not within the second part of the above rule [Re Pickard, 
Elmsley v. Mitchell, [1894] 3 Ch. 704). 

Registration 1403. The following land charges may be regis- 
of charges under the Land Charges Act, 1925 : 

Qass A. A rent, annuity, or principal money payable 
by instalments or otherwise, being a charge (otherwise 
than by deed) upon land, created after 1888, pursuant 
to the application of some person. 

Class B comprises charges similar to those in 
Class A except that they are not created pursuant to 
the application of any person but arise automatically 
by statute. 

Class C is divided into four categories : — 

(i) Puisne mortgages ; that is, legal mortgages 
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not protected by a deposit of documents 
relating to the legal estate affected. 

(ii) A limited owner’s charge. This is any equit- 
able charge acquired by a tenant for life or 
statutory owner under any statute, by reason 
of the discharge by him of any death duties 
or other liabilities, and to which the statute 
gives special priority. 

(iii) A general equitable charge. This means any 
equitable char^, not included in any other 

* class of land ^arge, not protected by a 
deposit of documents relating to the legal 
estate affected, and not arising or affecting an 
interest arising under a trust for sale or 
settlement of land. 

* 

(iv) An estate contract. This is any contract to 
convey or create a legal estate, ,such as a 
contract to grant a legal lease. 

Class D. These differ from Class C charges 
because they are only registrable if created after 1925, 
whereas Class C charges are registrable if created or 
conveyed after 1925. There are three categories : — 

(i) Death duties. These consist of any charge 
acquired by the Inland Revenue Commissioners 
for death duties arising on a death after 1925, 
namely, estate duty which is borne by all 
property and varies according to * the total 
value of the property passing on death ; 
, succession duty, which is borne by all property 
settled before the death of the deceased, and 
all land whether settled or not, and legacy 
duty which is borne by pure unsettled per- 
■sonalty. 

(ii) Restrictive covenants. Any covenant or agree- 
ment (not being one made between a lessor 



744 


PROPERTY 


Effect of 

note-regisira- 

tion 


and lessee) restrictive of the user of land, and 
entered into after 1925. 

(iii) Equitable easements. .Any easement, right or 
privilege over or affecting land which is 
equitable and created after 1925. 

Class E. Annuities created before 1926 which 
should have been registered in the old Register of 
Annuities but were not. 

Land Charges Act, 1925, s. 10. 

1404 . A land charge of Qass A created after 
1888 is void against a purchaser of the land charged 
therewith or any interest in the land, unless the land 
charge is registered before completion of the purchase. 
A land charge of Class B, C or D created after 1 925, is 
void against a purchaser of the land charged therewitl 
or any interest therein, unless the land charge is 
registered before completion of the purchase. A land 
charge of Class D and an estate contract in Class C (iv) 
created after 1925, is void only against a purchases 
of a legal estate for money or money’s worth if no 
registered before completion of the purchase. 

Land Charges Act, 1925, s, 13. 

Purchaser means any person including a mortgagee or lessee, wh( 
for valuable consideration takes any interest in land or in a charge oi 
land (Land Charges Act, 1925, s. 20 (8)}. It will be noticed tha 
some charges are void against, (i) a purchaser for value of any interes 
in the land, and others against, (2} a purchaser for money or money' 
worth of a legal estate in the land. The difference between (i) an 
(2) is, that a purchaser of an equitable interest is protected by (i) bu 
not by (2). Further marriage is “ value ”, but is not “ money 0 
money^s worth For the other registers, searches and priorit 
notices which are of vital importance in practice, reference must b 
made to the Land Charges Act, 1925, as amended by the L.P.(Am.) A 
1926. 

Note on Local Land Charges. 

In addition to the five separate registers kept in the Land Charge 
Department of the Land Registry in London (Land Charges Ac 
1925, s. I, ante % 1293 (n)), provision is made for registration b 
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the clerk of the local authority of ‘‘ local land charges i.e. charges 
acquired by an urban or rural district council or by a county or 
borough council under such statutes as the Public Health Acts or 
Private Street Works Act, 1892, such as charges for sanitary work, 
or for making up a road imposed on those owning land abutting on it, 
town planning schemes and proceedings for compulsory acquisition 
under the Town and Country Planning Act, 1944. (Land Charges Act, 
1925,3. 15 asamendedby L.P. (Am.) A, i926,Sched,). In the registers 
kept at the Land Registry the registration is made against the name of the 
estate owner whose estate is affected, whereas in the local land charges 
registers, the charges are registered against the land itself and not 
against the owner of it. The effect of non-registration of a local land 
charge is to make it void against a purchaser for money or money^s 
worth of a legal estate in the land affected by it who completes before 
the change is registered (ibid. s. 15 (i)). An official seardi can be had 
for local land charges. 

The main objects of the registration of incumbrances or third 
party rights under the Land Charges Act is to facilitate the task of 
the purchaser in in\'estigating title and to protect those interests from 
being overreached by the conveyance of the land to a purchaser. 
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TITLE I— BY ADVERSE POSSESSION 

1405 . Subject to §§ 1407-1409 post^ a person 
who, or whose predecessors in title, has or have 
taken possession of land under the conditions specified 
in §§ 1 108-1113 ante, and has or have held it for a- 
period of twelve years continuously, <0 acquires 

the interest in such land of all persons whose title 
is deemed to be adverse to his (§1109 ante) ; accept 
in so far as he is a trustee for any of such persons,*®’ 
and except m so far as any of such persons is, by 
reason of any disability, entitled to a longer period in 
which to substantiate his claim.*^’ 

(a) Js^er v. Whitlock (i 86;), L.R. i Q.B. i. (And see § 1 1 12 ante) 

(b) Limitation Act, 1 939, s. 4 (3), (Payment of the whole rent under 

a lease to the original lessor, after a severance of the reversion of 
which the lessee has no notice, will not bar the right of the 
assignee of part of the reversion under s. 9 (3) [Mitchell y Mosley, 
[1914] I Ch. 438, C.A.).) 

It will be observed that the words of the section merely bar the 
former owner, without conferring title on the adverse possessor. But 
tlie effect of s. 16 of the Limitation Act, 1939, is to extinguish the 
title of the former owner, and thus to confer title on the possessor, 
when the title of all rival claimants has been barred [Re Jtldnson’s and 
HmelPs Contract, [1912] 2 Ch. i). 

(c) Trustees, Executors and Agency Co., Ltd. v. Short (1888), 13 App. 

Cas. 793, P.C. 

(d) Ibid. s. 10. 

(e) Limitation Act, 1939, ss. 7, 19. 

(f) Under this head are included the owners of interests which were 

still infutun when the adverse possession commenced [ibid. s. 6). 
(See post, § 1409, and ante § 74.) 

“ Land ” includes corporeal hereditaments, tithes (except tithes 
belonging to a spiritual or eleemosynary corporation sole) and rent 
charges, and any legal or equitable estate or interest therein, including 

7^6 
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an interest in the proceeds of sale of land held upon trust for sale, but 
save as aforesaid, does not include any incorporeal hereditament. 

Rent charge means any annuity or periodical sum of money charged 
upon or payable out of land, except a modus, composition or tithe 
rent charge belonging to a spiritual or eleemosynary corporation sole 
or a rent service or interest on a mortgage of land (ibid. s. 31 (i)). 

1406 . Subject to §§ 1407-1409, no action can be Rent charges 
brought, or distress or entry made, by any person 
(other than the Cro^^m or the Duke of Cornwall or a 
spiritual or eleemosynary corporation sole) to recover 
any rent charge, but ■wdthin twelve years after the 
last receipt of such rent, or written acknowledgment 
c^-the right to receive the same.**’ At the end 
of such period, the title to the rent passes to the per- 
son who has been in adverse receipt of it,**» or, if it 
has not been paid at all, it becomes extinct.* <=) Not 
more than six years’ arrears of rent (whether rent 
charge or rent service) may be recovered against the 
land.*<i> 

(a) Limitation Act, 1939, ss. + (3), 10 (3), 23, 2+, 31 (i) (6). 

Rent charges are land for the purpose of limitation (Limitation 
Act, 1939, s. 31 (i)). The time limit for its recovery is the same as 
an action for land i^hid. ss. 4, 5. (i)j ; but a rent charge in possession 
may be barred by mere non-payment without any receipt of the rent 
by a stranger, and the possession of any land subject to a rent charge by 
a person (other than the person entitled to the rent charge) who does 
not pay the rent is deemed ter be adverse possession of the rent charge 
{jUd. s. 1 0 (3), (a)) Time runs from the date of the last receipt of rent 
]}Ud, 31 (6)). 

(b) Limitation Act, 1939, s. 16. 

(c) Limitation Act, X939, s. 10 (3) (a). 

(d) Limitation Act, 1939, s. 17. 

Humfrey v. Gery (1849), 7 C.B. 567 (rent charge). 

Archbold w Scully (1861), 9 H.L.Cas. 360 (rent service). 

The period for which arrears can be recovered is not enlarged by 
a covenant to pay the rent charge [Shaiu v. Crompton, [1910] 2 K.B, 

370) (Limitation Act, 1939, s. 2 (3) proviso). Where the title to 
the hereditament itself is barred by non-receipt of the rent charge for 
the statutory period, no arrears are recoverable (Jones v. Withers 
(1896), 74 L.T. 572). When the right to the rent is barred, the 
right to take advantage of an express power of re-entry is barred 
(Syhs V. Williams, [1933] Ch, 285). 
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1407. '\\^here the owner of an interest 

under a disability w'hen the right of action the 

period is extended to six years from the when he 
ceases to be under a disability or dies, whichever first 
occurs, with a maximum period in the case of land, oi 
thirty years from the date when- the right of action 
accrued to that person or some perabn through whon 
he claims.'®’ A person is deeme^ to be under j 
disability while he is an infant or of'^^unsound mind 
or a convict for whom no administrator 6 Qr curator ha 
been appointed under the Forfeiture Act,\^ 87 o.'’’’ 

(a) Limitation Act, 19^9, s. 32. 

(b) 7 < 5 /V. s. 31 (2). 

A disability which begins after tlifi right of action has accrued does 
not prevent time from continuing to run against the disabled person. 
No further time is allowed for a succession of disabilities of different 
persons. But where there are successive disabilities of the same 
person the period is extended until both disabilities cease provided 
there is no interval betw'een them (tUd, s. 22). 

1408. No action shall be brought by any spiritual 
or eleemosynary corporation sole to recover any land 
after the expiration of thirty years from the date on 
which the right of action accrued to the corporation 
sole or, if it first accrued to some person through 
whom the corporation sole claims, to that person. 

Limitation Act, 1939? s. 4 (2). Tithes vested in such corporation sole 
arc excluded from the definition of land, and a modus, composition 
or tithe rent charge vested in such a person is excluded from the 
meaning of rent charge {ibid, s. 31 (i)-)- 

1409. As to the accrual of a right of action to 
recover land in the case of owners of future interests 
see § 74 ante. 

Limitation Act, 1939, 3. 6. 

1410. No patron- shall be entitled to enforce his 
right of presentation by action after the expiration of 
one of the following periods, whichever last expires ; 
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) the period during which the benefice has been held 
’ three dcrks in succession adversely to the patron or 
me person through whom he claims ; or (S>) a period 
sixty years during which there has been such adverse 
)ssession ; and in no case after the expiration of one 
indred years during which the benefice has been held 
Iversely to the patron. 

Limitation Act, 1939, s. 14, 

The period applies to all actions to enforce advowsons, whether 
ought by the Crown, a spiritual or eleemosynary corporation sole 
any other person. After the expiration of the period the title to 
e advowson is extinguished (iiiJ. s, 16}. 

1411. An action to foreclose a mortgage of land Mortgages 
, for the purposes of this Title, an action to recover 
nd ; and where a mortgagor of land has been in 
Dssession for twelve years without payment of any 
art of the principal money or interest, and without 
rknowledgment in writing, the mortgagee of the land, 
ho is not under a disability, will be barred at the end 
' twelve years from the time when the mortgage 
loney becomes duc.<*»> When a mortgagee of land 
as been in possession for twelve years,* the mort- 
agor’s action to redeem or any person daiming 
irough him is barred, unless at that date the mort- 
agor was under a disability.*^* Where the mortgagee 
jceives any sum in respect of the principal or interest ' 
f the mortgage debt, or signs a written acknowlcdge- 
lent of the mortgagor’s title, an action to redeem may 
e brought within twelve years frewn the payment or 
:knowledgment.*®* 

(a) Limitation Act, 1939, s. 18 (4). 

Heati V. PugA (1881), 6 Q.B.D. 345 ; on appeal, 7 App. Cas. 235. 

Harlock v. Askieiry (1882), 19 Ch. D. 539. 

(b) Uid. s. 18. 

He can even obtain an order against the mortgagee for delivery 
p of the title-deeds of the mortgaged property which are in his (the 
lotlgagee’s) possession (Lewis v. Plmket, [i937[ Ch. 306). 
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(c) Ibid. s. 12. 

(d) Ibid. s. 22, in which case an action to redeem .may be brought 

within six years from the date when he ceased to be under a dis- 
ability or died, whichever event first occurred, subject to a limit 
or thirty years. 

For the effect of acknowledgment by or to one of two or more 
part-claimants see ante, § 70. 

(e) Ibid. ss. 23 (3) ; 24. 

The effects of acknowledgments of title, and of “ concealed 
fraud ”, by the possessor of land, on the claims of the person out of 
possession, are dealt with in 70-72 ante. 

1412. No action shall be brought by the Crown 
to recover any land after the expiration of thirty .years 
from the date on which the right of action accrued to 
the Crown, or if it first accrued to some person through 
whom the Crown claims, to that person, but an action 
to recover foreshore may be brought by the Crown at 
any time before the expiration of sixty years from the 
said date.<a’ Where the Crown is entitled in re- 
mainder on a life interest and the life tenant is out of 
possession, the Crown has a choice between a period 
of thirty years from the accrual of the right of action 
to the life tenant and one of twelve from the falling 
into possession of the Crown’s interest.'**’ Where the 
right of action first accrued to the Crown, through 
whom the person bringing the action daims, it may be 
brought at any time. before the expiration of the period 
during which the action could have been brought by 
the Crown, or of twelve years from the date on which 
the right of action accrued to some person other than 
the Crown, whichever period first expires.'®’ Where 
land ceases to be foreshore after the right to recover it 
has vested in the Crown, but remains in the ownership 
of the Crown, the Crovn has sixty years from the 
accrual of the right or thirty years from the land 
ceasing to be foreshore, whichever period is the 
shorter."” Time does not run in favour of a tenant 
at will of Crown land xmless the tenancy has been 
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determined ; nor can any person obtain a title to such 
land by wrongful receipt of rent.‘®» The title of the 
Crown is extinguished when time has fully run 
against it.<f> 

(a) Limitation Act, 1939, s, 4 (i). The Crown includes His Majesty 

in right of the Duchy of Lancaster and s. 4 (i) applies to land of 
the Duchy of Cornwall s- 30 (3). The prerogative right of the 
Crown to any gold or silver mines is not subject to any period of 
limitation, s. 30 (4). 

(b) I hid. s. 6 (2) proviso. 

(c) I hid. s. 4 (3) proviso. 

(d) Ihid. S 3 . 4 (x) proviso, 31 (i). 

(e) Ihid. s. 9 (4). 

{T)^Ihtd. S3. 16, 30 (r), 4(1). On adverse possession in general, sec 
Preston and Newsom Limitation of Actions ^ 3n i Edn. 
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1413. Subject to § iii 6 , ante^ and § 1415 post. 
any franchise, easement, profit, or rent charge,*^) 
which might lawfully have been created by grant, <*» 
may be acquired by any person by immemorial user,““> 
without proof of express title.<<i> For the purposes 
of this doctrine, “immemorial user” means user 
from the first year of Richard I (i 


(a) A claim to a rent service would, in effect, be a claim to an^ estate, 

present or future, in the land; because rent service is always 
incident to a reversion. And no estate or corporeal hereditament 
can be claimed by prescription. 

(b) Abbot of Strata Mercella Case (i 591)? 9 Co. Rep. 24 a. 

Foxlefs Case (1601), 5 Co. Rep. at pp. 109 b, 1 10 a. 

Gardner v. Hcdgson^s Kingston Breixery Co.^ [1903] A.C. at p. 239, 
per Lord Lindley. 


(c) As prescription can only be for rights which lie in grant, no vague or 

unincorporated body, such as “ inhabitants ”, or dwellers ” can 
prescribe; because such bodies are incapable of receiving grants 
{Constables. Nicholson (1863), 14 C.B. (N.S.) 230). 

(d) Co. Litt. 1 1 3-1 1 5 (generally). 

R. V. Talkt (1633), Cro. Car. 311 \ffranchises\ 

Yarmouth Corpn. v. Eaton (1763), 3 Burr. 1402 j ^ ^ 

Lumrs Case (i6oi), 4 Co. Rep. 86 a 
■Popiamv. Woohott (1666), i Sid, 291 
CostariU and Wingfield* s Case (i 588), 2 Leon. 44\ . r n 
Dickinsy. Hampstead (1729), Fitz-G. 87 j 

0.(1339), 13 lib. Ass. fo. 39, pi. 4 \ frents charae'l 

Stephens v. Lewis (i 599), Qro. EEz. 673 / ^ ^ 


The reported cases of prescription for rent charge are extremely 
rare ; but it seems to have been assumed in Finch* s Case (1606), 6 
Co. Rep. at p. 65 b, that a rent charge could be prescribed for. The 
Y.B, case expressly raises the distinction between rent service and 
rent charge. 

(e) Co. Litt, 115a. 


Presumpim 1414. Even where immemorial user is not proved, 
oj lost grant proof of cxercisc continuous, peaceful, open, and as of 
right, for a period of at least tw^enty years, by the 
claimant, or his predecessors in title, of such a claim 
will (subject to § iii 6 anti) raise a presumption that 

75a 
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2 right clamed was granted to the claimant or his 
edecessor in title, by a person lawfully entitled to 
ike such grant.'i*’ 

(a) Monmouth Canal Co. v. Harford (1834), i Cr.M. R. 614 (inter- 

rupted) - 

Eatonv. Szvansea IVaterzcorksCo. (1851), ry Q.B. 267 (contentious). 

Dalton V. Jngiis ( 1 88 1), 6 App. Cas. at p. 8 r 2, per Lord Blackburn 
(generally). 

Burrozcs v. Lang, [1901] 2 Ch. 502 (permissive). 

Union Lighterage Co. v. London Gracfing Dock Co., [1902] 3 Ch, 

557 (secret). 

(b) Bright V. JFalker 1 Cr.M. & R., at pp. 2 1 7-1 8, Park, B. 

Bryant v. Lefever (1879), + C.P.D. at p. 177, per Bramwell, B. ; 

* approved in 

Dalton V. Angus ( 1 8 8 1), 6 App. Cas, at p. 8 1 6, per Lord Blackbi' rn. 

Haigh V. West, [1893] 2 Q.B. 19. 

Layzellv. Thompson (1927), 96 L.J, Ch. 332, C.A. 

In Haigh v. West (subsequently referred to with approval by 
sens-Hardy, J., in Brown v. Dunstable Corpn., [1899] 2 Ch. 

• 387) the presumption was raised in favour of a claim of a cor- 
ral hereditament. But the general doctrine was fully admitted. 

1415 . (Probably) direct evidence may not be Evidence 
luced to show that no grant such as that described 
^ 1413 was in fact made.<»> But the presumption 
a lost grant will not be raised if there is anything 
the circumstances of the case -which would make 
h a grant impossible, or unlawful,* or incon- 
ent with a lawful custom,***’ or where the user 
ed on is capable of other explanation.*®’ 

a) On this point there seems to be much difference of opinion. See 

the views of the different judges and learned lords in the various 
stages of Angus v. Dalton (1877), 3 Q-B.D. at p. 130; reversed 
(1878), 4 Q-B.D. at pp. 172, 183, 187, 201 ; affirmed, Dalton v. 

Angus (188 1), 6 App. Cas, at pp. 765, 783, 812. The older view 
clearly was that the presumption of the lost grant could be rebutted 
(see notes to Tardv. Ford {1670), 2 Saund. 172). 

b) E.g, where the presumed grantor or the presumed grantee was 

incapable of making or receiving such a grant {Barkery. Richardson 
(1821), 4 B, & Aid. 579 (rector) ; A.-G. v. G.N. Rly. Co., [1909] 

I Ch, at p. 778, per Neville, J. (corporation) ; National Guaran- 
teed Manure Co. V. Donald (1859), 4 & N. 8 (corporation)) - 

c) E.g. as being contrary to a public Act of Parliament (Neaverson v. 

Peterborough R. Counci/, [1902] i Ch. 557) ; or creating a public 
nuisance {Mott v. Schoolbred (1875), L.R. 20 Eq, 22). 
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(d) V. EameSy [1891] i Ch. at p, 667 , Chitty, J. 

(e) Wheaton v. Maple ^ Co., [1893] 3 Ch. 48. 

A.~G. V. Homer (No. 2), [1913] 2 Ch. 140. 

1416. A right acquired by prescription is per- 
petual. 

Wheaton v. Maple ^ Co., nbi supra, 

Kilgourv, GaddeSy [1904] i K.B. 457. 

1417. Appendant rights (ante, § 1 1 1 8 ) cannot be 
claimed by prescription. 

Pill V. Towers (1600), Cro. Eli/,. 791. The reason is, that appendan 

rights are not supposed to have arisen by grant. 

1418. {Semble) a claim by prescription can (sub- 
ject to § 1415 ) be enforced against the Crown, .ever 
apart from statute, if the circumstances warrant the 
presumption of immemorial user or a lost grant. 

Wheaton v. Maple tsf Co., [1893] 3 Ch. 48. 

This seems to be the true view 5 in spite of the dicta of text 
book writers. Indeed, it is difficult to see how, on any other view 
franchises could have been acquired by prescription. There is . 
well-known exception in the case of claims to light under the Pre 
scription Act, 1832 (porf, § 1425). 

1419. A right to an easement or profit, ono 
acquired by prescription or otherwise, cannot be los 
by mere non-exercise without abandonment. 

Co. Litt. 1 14 b. 

’ Nowell V- Hicks (1601), cited ibid, 

Cross/ey ^ SonSy Ltd. v. Lightowler (1867), 2 Ch. App. at p. 482, pt 

Lord Chelmsford, L.C. 

No fixed period of non-user is required to prove abandonmen 
Such period is only material as one element from which the dominar 
owner^s intention to retain or abandon his easement may be inferrec 
There is no hard and fast rule that twenty years non-user raises 
presumption of abandonment. 

1420. Independently of the presumption of im 
memorial user or a lost grant, when any easemen 
(other than access of light to a building),^ of a kini 
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recognized by law, has been actually enjoyed by a 
person claiming right thereto, without interruption 
during at least a year,*’^ for a period of tv^^enty years 
next before the commencement of some action in 
tvhich such right has been brought in question,**^’ 
such claim cannot be defeated, even by the Crown or 
the Duke of Comw'all, merely by showing that such 
easement w'as first enjoyed at a time prior to such 
tw'enty years.“i> A similar rule holds w'hen a similar 
actual enjoyment of any profit ti prendre appurten- 
ant (other than rent, services, or tithe rent charge) 
has existed for thirty years.<f> Enjoyment for a 
shorter period raises no presumption in favour of the 
claim.*® » 

(a) Perr^ v. Eames, [i8gr] i Ch. 658. 
fP'heaton v. Maple ^ Co., [1895] 3 Ch. 48. 

These cases definitely decided that s. 3 of the Prescription Act, 
1 833 (right to light), does not apply to claims against the Crown. 

(b) Prescription .‘\ct, 1 832, s. 4. No act is to be deemed an interruption 

until it has been submitted to or acquiesced in for one year after 
the party interrupted had notice both of the interruption and of 
the person making it, or authorising it to be made. 

The interruption, to be effective, must be adverse and acquiesced 
in, i.e. the attention of the person claiming the easement or profit 
must have been directed to the adverse character of the interrup- 
tion 5 this is a question of fact, and in order to disprove acquiescence 
it is not necessary to take proceedings or remove the obstruction. 
{Glover v. Coleman (1874), L.R. 10 C.P. 108 ; Seddon v. "Bank of 
Bolton (1882), 19 Ch. D. 462). Where an easement has been enjoyed 
without interruption for nineteen years and one day, interruption 
before the completion of the period of twenty years will not prevent 
tide to the easement being acquired under the Act, provided that an 
action claiming the ri^t is commenced within a year after notice of 
the interruption {Flight v. Thomas (1841), 8 Cl. & Fin. 231). An 
interruption short of the statutory period may qualify the nature of the 
easement claimed {Relle v. Whpe (1868), L.R. 3 Q.B 286, 302). 
Until the full period of twenty years has expired the inchoate right 
is not an interest in land nor an easement known to the law {Green- 
halgh V. Brindley, [1901] 2 Ch. 324, 328} and the Court will not 
interfere to protect it, until that period has expired {Battersea {Lord) v. 
Zandon City Sewers Cornsnissioners, [i 895] 2 Ch. 708 ). 

(c) Prescription Act, 183a, s. 4. 
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(d) Uid. s. 2. Such claim may be defeated in any other way in wliich 

it was Hable to be defeated at the time when the Act was passed. 

(e) Shuttieworth v. Le Fleming 19 C.B. (N.S.) 687, laid it down 

that profits in gross are not within the scope of the Prescription 

Act. 

(f) Prescription Act, 1832, s. i. 

(g) Ibid* s. 6. 

The enjoyment must be open, notorious, and as of right {Lyell 
V. Hothfield {Lord\ [1914] 3 K.B. 91 1), i.e. nec vi, nec clam nec 
precarto. 

1421. When an easement of the kind described in 
§ 1420 has been enjoyed in the manner described in 
such paragraph, for a period of forty years calculated 
as described in the said paragraph, or when a profit of 
the kind described in such paragraph has been taken in 
such manner for a period of sixty years so calculated, 
the right thereto is deemed absolute and indefeasible ; 
unless it appears that such easement or profit was 
enjoyed or taken by express consent or agreement by 
deed or writing. 

Prescription Act, 1832, ss. i, 2. 

The consent or agreement need not be signed by the owner of 
the alleged servient tenement, one signed by the dominant owner was 
sufficient in V. (1879), 13 Ch. 0.283, Signature 

by a tenant of the dominant tenement was sufficient in Hyman v. 
Fan den Bergh, [1907] 2 Ch. at p. 531. (See Foster v. Lyons & Co. 
Ltd., [1927] I Ch. 219, distinguishing Mitchell v. Canirill (1887), 
37 Ch. D. 56.J Quaere: Would an agreement not inconsistent 
with the claim deprive the claimant of the protection of the statute ? 
As to the effect of an oral or written permission given before the 
periods of twenty and forty years, and an oral permission given during 
the periods, see Gale^ Easements ^ iith Ed. 243, and Gardner v. 
Hodgson^s Kingston Brewery Co., [1903] A. C. 229, atpp. 232, 236, 239. 

1422. Subject to § 1426 , no person can acquire 
an casement by virtue of enjoyment or taking as 
against a lessee whose lessor is also lessor of the tene- 
ment occupied by the claimant and his predecessors 
in title, in respect of which such right is claimed. 

Gayford v. Moffatt (1868), 4 Ch. App. 133. 

Kilgoury. Gaddes, [1904] i K.B. 457. 
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Such a claim would, in effect, be a claim of adverse enjoyment 
against the clainiant’s own lessor, which is contrary to the principle of 
tenure (fiayford v. Moffat, ubi supra at p. 135, per Lord Cairns, C.). 

1423 . In cases of claims under § 1420 ante (but 
not of claims under § 1425 post), the time during 
which the person entitled to resist the claim is an 
infant, idiot, non compos mentis, feme covert,^'^'* or tenant 
for life,f*» or during which any action (? involving title 
to the alleged servient tenement) has been diligently 
prosecuted,*®^ is excluded in computing the periods 
referred to in such paragraph and enjoyment or 
talcing interrupted only by such disabilities will be 
deemed continuous.*®^ 

(a) As regards a feme coverty this section is in effect repealed by the 

Married Women’s Property Act, 1 882, in cases to which that Act 
applies (JiuIIey v. Bihersprings B/eac^mgCo.yli^zz] 2Ch. 268). 
The Law Reform (Married Women and Tortfeasors) Act, 1935, 
s- I, does not appear to contemplate the point. 

(b) Unless the provisions of the next paragraph arc held (contrary to the 

express words of s- 8) to apply to all claims (other than claims to 
light) under the Act, there would seem to be a gross omission here 
in respect of profits a prendre claimed by virtue of enjoyment 
against tenants for years. In prescription at the common law, 
enjoyment against a lessee for years was ineffectual ; because such 
lessee could not have granted a right which would have bound 
his lessor. 

(c) Some restriction must be applied to the vague words of the Prescrip- 

tion Act. But it is difficult to know whether the action referred 
to is supposed to have been an action to contest the claim in 
question, or an action involving title to the servient tenement. 

(d) Prescription Act, 1832, s. 7. 

(e) Clayton v. Corby (1842), 2 Q.B, 813. (But a ie facto interruption 

by the person under disability breaks the continuity of the enjoy- 
ment by the claimant (/AV. at p. 825, per Lord De.n’man, C.J.).) 

1424 . When the servient tenement in respect of 
which a claim to a “way or other convenient water- 
course or use of W'ater ” is put forward under the 
Prescription Act, 1832, has been held for any temi 
of life or any term of years exceeding three from 
the granting thereof, the time of enjoyment of such 
“ way or other matter ” during the continuance of 
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such term will be excluded in the computation 1 
the period of forty years described in § 1420 ante^ 
case the claim is resisted by a reversioner (but not 
remainderman}**^ expectant on the determination 
such term within three years from the determinatu 
thereof.**^' 

(a) Laird v. Briggi (i88i), 19 Ch. D. at p, 30, Jessel, M.R, 

Symons v. Leaker (1885), 15 629. 

(b) Prescription Act, 1832, s. 8. 

The wording of s, 8 is even more open to criticism than tl 
of the other sections of the Prescription Act. It has been si 
gested {Laird v. Briggs, uhi supra, at p. 33) that the word “ cc 
venient ” in line 2 of die paragraph should read “ easement ” i but t 
change would hardly make the section a model of the draftsmai 
art ; and the point has been expressly left open by the C.A. [ilk 
The suggestion of JVIanisty, J., in Symons v. Leaker, ubi supra, 
p. 634, to the effect that s. 8 applies to claims of light under s. 
seems wholly inconsistent with the wording of s. 8, which ref 
exclusively to the said period of forty years In Palk v. Shim 
(1852), 18 Q.B. 568, it was held that the provision in s. 8, as to t 
exclusion of leases has no application to a twenty years* prescriptic 
See Gale op, cit, 2ig n. 

1425 . Where the access of light to a building h 
been actually enjoyed therewith for the full peri( 
of tv^^enty years without interruption, calculated 
described in § 1420 antef^^ the right thereto is (subje 
to §1175 antif^^ deemed absolute and mdefeasibl 
except as against the Crown and its tenants unk 
it appears that the same was enjoyed by some conse 
or agreement expressly made or given by deed 
writing.<®> 

(a) Enjoyment as of right is not necessary, if the permission does i 

satisfy the requirements of the section {Bewley v. Atkinson (187 
1 3 Ch. D. at p, 296, Thesiger, L.J. ; Hyman v. Van den Ber^ 
[1907] 2 Ch, at p. 530, per Parker, J.). 

(b) Prescription Act, 1832, s. 4. 

Hyman v. Van den Bergh, [1908] i Ch. 167. It has been he 
however [Simper v- Foley (i 862), 2 John. & H. 5 5 5 ; Ladymaz 
Grave (1871), 6 Ch. App. at p. 768, per Lord Hatherley, C 
that when the enjoyment has been suspended by unity 
possession, enjoyment prior to the suspensiou may be added 
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the period immediately following its removal. But see these cases 
* criticized by Farwell, L.J., and Parker, J., in Hymsn v, dm 
Bergh^ ubt supra, 

(c) I.e. only a reasonable quantity of light can be obtained. (See § 1 1 74, 

n., antiy for details-) 

(d) Fenrj v. Eames^ [1891] i Ch. 658. 

Wheaton v. Maple [1893] 3 Ch. 48. 

(e) Prescription Act, 1832, s. 3, 

Willoughby V. Eckstein (No. 2), [1937] Ch. 167. (The coni?ent or 
agreement need not be signed by the owner of the alleged servient 
tenement ' {Be^'ley v. Atkinson^ ubi supra). The occupier 
actually enjoying the access of light, or the use of the dominant 
tenement, is the only person whose consent or agreement in 
writing can be effectual to prevent the acquisition of light, not 
casual occupants. He need not be the owner in fee simple ; 

" the consent of a disseisor during his occupation is elective (//y<zr^^ 

V. P^an den Bergh^ supra per Farwell, L.J., at p. 179).) 

A dominant owner cannot increase the burden on the servient 
snement by making alterations in his own tenement during the 
eriod of prescription {Smith v. Evangelization Socy, {Incorporated) 

?rust, [1933] Ch. 515, C.A.). 

1426. A claim of light under § 1425 can be Even against 
naintained, even though, during the whole of the (ommnland- 

« j ■ j r • .1° • lord 

uleged period or enjoyment, the servient tenement 
las been in the occupation of a lessee of the person 
vho is also owner in fee of the tenement to which 
he right is claimed as appurtenant. 

Morgan v. Fear^ [1907] A.C. 425. 

Richardson v. Graham, [1908] i K.B. 39. 

A fortiori, the right can be secured by enjoyment against the 
essee of a stranger {Simper v. Foley (1862), 2 John. & H. 555}. 

1427. A claim of light may be maintained under Ucaicustom 
j 1425 , notwithstanding that it is inconsistent with 

a local usage or custom. 

Prescription Act, 1S32, s. 3. 

Thus, for example, it overrides the custom of London, to the 
effect that the owner of an ancient building may pull it down and 
erect another of any height, notwithstanding any claim of light by a 
neighbour {Salterd Co, v. Jay (1842}, 3 Q.B. 109 5 Truscoit v. 

Merchant Tailors' Co, (1856}, 1 1 Exch. 855). 

1428. An immemorial custom, which will create Pree/of 

custom 
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a right over land of the kind described in §§ 1221 
1223 ante, may be proved by evidence showing usag 
long,*®’ continuous,*'^’ and peaceable, and not e: 
plained by causes inconsistent with the existence < 
the alleged custom.*®' {Semble') the Prescription Ac 
1832, has no application to proof of such custom.**" 

(a) The period suggested by the cases is at least fifty years, i.e. the avera 

memory of the oldest inhabitant (Hammertoa v. Honey (rSy^ 
24 W.R. at p. 604, per Jessel, M.R.). 

In Brocklebank v. Thompson^ [1903] 2 Ch. at p. 350, Joyce, J 
suggested that twenty years might be sufficient ; and he referred 1 
jR. V. yoltffe (1823), 2 B. & C. 54. But R. v. yoliffe was not a ca* 
of rights over land. 

(b) Bastard w. Smith (1838), 2 Mood, d: R. at p. 136 , /^^’^Tindal, C. 

Hammerton v- Honey y ubi supra. 

Mercer w. Denne^ [1905] 2 Ch. 538. 

(c) Simpson v. PFeils (1872), L.R. 7 Q-B. 214. 

(d) Mounsey v. Ismay (1865), 3 H. & C. 486. 

Shuitlezcorth v. Le Fleming (1865), 19 C.B. (N.S.) 687. 

The view of the Court in these cases was, that rights in gros 
were not contemplated by the framers of the Prescription Act. Bu 
might not appurtenant rights be claimed by custom ? And, whethe 
this be so or not, the view of the Courts which decided the two las 
mentioned cases has been questioned by the Court of Appeal (^Merce 
V. Denne, ubi supra at p. 586). Probably, customary rights are nc 
alienable. 



TITLE III— BANKRUPTCY 

1429 . Upon an adjudication in bankruptcy, all AdjuScatUn 
he property beneficially o\Mied by the bankrupt 
including the capadty to exercise for his own benefit 
my power of disposition other than the nomination 
:o a vacant ecclesiastical benefice)(a) passes to his 
rustee in bankruptcy ;<’*> and the title of the trustee, 
subject to the claims of bomt fide purchasers for 
,'alue without notice of an available act of bankruptcy 
)Hore the date of the receiving order, relates back 
0 the commencement of the bankruptcy.<^> All 
Droperty and powers, of the ’kind above described, 
icquired by the bankrupt prior to his discharge, 
ikewise pass to the trustee, in manner and subject 
0 the exceptions specified in § 1433 

(a) Bankruptcy Act, 1914, s. 38 (b). 

All property held by the bankrupt as trustee for other persons 
3 expressly excepted by the Act (s. 38 (i)). There is some doubt 
whether the section covers special powers of appointment. It has 
leen held not to apply to a release of such a power (He Rose, Rose v. 

^ese, [1904] 2 Ch. 348). But the order was discharged on appeal, 
ly consent, on the ground that all parties were not represented (Re 
Rose, Rose v. Rose, [1905] l Ch. 94). 

(b) Bankruptcy Act, 1914, s. 18 (i). 

Upon the making of the receiving order, the property is placed 
inder the control of an official receiver, and the remedies which 
Tcditors normally possess against a debtor are suspended (ibid. s. 7}. 

(c) Bankruptcy Act, 1914, s. 45. 

Probably the protection of this section is not confined to purchasers 
vho take directly from the bankrupt (Re Sleledinsfy, Ex parte Moore, 

1903I 2 K.B. at p. 532, per Wright, J.). It certainly is not so 
onfined in the case of a voluntary settlement, sought to be set aside 
inder s. 47 of the Act Hart, Exports Green, [1912] 3 K.B. 6) ; 
hough in that case there is no express saving to that effect in the section. 

(d) Bankruptcy Act, 1914, s. 37 (i). (By this section, the commence- 

ment of the bankmptcj' is to be deemed to be the committing of 
the act of bankruptcy upon which the receiving order was made, 

761 
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or, if the bankrupt has gommitted more acts of bankruptcy tha 
one, then the first within three months prior to the presentation c 
the bankruptcy petition.) 

(e) Uid, s. 38 (a). 

1430. Any lease or other interest in land bur 
dened with onerous covenants, belonging to th. 
bankrupt, and any property of the bankrupt tha 
is unsaleable, or not readily saleable, by reasoi 
of its binding the possessor thereof to the perform 
ance of any onerous, act, or the payment of an^ 
sum of money, may be disclaimed in writing b] 
the trustee at any time within twelve months afte 
the first appointment of a trustee (in that bank 
ruptcy),<»* or, if the existence of such interest ha 
not come to the knowledge of the trustee within om 
month after such appointment, then, within twelvi 
months after he first became aware thereof.'’’^ Bu 
a trustee in bankruptcy may not — 

(i) disclaim any lease, otherwise than in ac 
cordance with General Rules made unde 
the Bankruptcy Acts, without the leave o 
the Court ; and the Court may, before grant 
ing leave, impose such conditions and mak' 
such orders as it thinks just 

(ii) disclaim any property, when an applicatioi 
in writing has been made to him by an; 
person interested therein, requiring him- t< 
decide whether he will disclaim or not, ant 
the trustee has, for a period of twenty-eigh 
days after receipt of the application (or sucl 
extended period as may be allowed by tlw 
Court), failed to give notice whether h< 
disclaims or not.^**’ 

(a) The words in brackets are not in the Act ; but, presumably, the 

must be implied. 

(b) Bankruptcy Act, 1914, s. 54 (i). (The Court may extend th 

period.) 
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(c) Ibid, (3). The effect of rule 276 of the Bankruptcy Rules, 1914, 

is, that a lease may be disclaimed without leave when (i) the 
premises have not been sublet or mortgaged by the bankrupt, and 
either the rent and value of the premises as assessed for property 
tax are less than a year, ort\it estate is administered as a “ small 
bankruptcy ” under s. 1 29, or the trustee gives notice to the lessor 
of his intention and the lessor docs not, within seven days, give 
a counter-notice requiring the matter to be brought before the 
Court ; or when (ii) the bankrupt has sublet or mortgaged, and 
neither the lessor nor the sublessee or mortgagee, after fourteen 
days’ notice, requires the matter to be brought before the Court. 
In other cases, a disclaimer without leave is void (R. 276 (3)). 

(d) JiU. 8. 5+ (4). 

1431. A disclaimer under § 1430 operates to ex- 
„tingui^'the rights, interests, and liabilities of the 

bankrupt in respect of the property disclaimed, as 
from its date, and to discharge tlie personal liability 
of the trustee as from the date when the property 
vested in him ; but not otherwise to affect the rights 
or liabilities of other persons. 

Bankruptcy Act, 1914, s. 54 (2). 

Re Thompson and CottrelTs Contract^ [1943] Ch. 97 at p. 99. 

Of course all parties injured by the disclaimer may prove against 
the estate of the bankrupt to the extent of such injury (ibid. s. 54 
( 8 )). 

1432. The Court may, on application by any per- 
son interested in, or remaining affected by, any 
liability in respect of the property disclaimed, vest 
the property in any person entitled thereto, on such 
terms, as the Court may think just. But W'here the 
property is of a leasehold nature, the Court may not 
vest it in any person claiming under the bankrupt, 
except upon the terms of making such person liable 
to perform the obligations which were incumbent 
on the bankrupt in respect of such property at the 
time of the presentation of the bankruptcy petition, 
or to perform the obligations which would have been 
incumbent on that person, had he been an assignee 
of the lease at that date. 

Bankruptcy Act, 1914, s- 54 (6), 
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Any mortgagee or sub-lessee of the bankrupt refusing to accept a 
vesting order in such terms, may be excluded from all interest in 
the property, which may then be vested in any person liable on the 
lessee’s covenants, freed from all interests therein created by the 
bankrupt {ibid.). 

1433. An undischarged bankrupt may acquire 
property and enter into contracts. But his rights, not 
being rights arising from purely personal services 
or injuries to his person or character, may be claimed 
by his trustee at any time for the benefit of his 
creditors ;<*»■> and real property (other than ad vow- 
sons, dignities and offices) acquired by an undis- 
charged bankrupt, passes to his trustee withSill 
express claim.<*'> But all transactions by a bankrupt 
with any person dealing with him bond Jide and foi 
value, in respect of property, whether real or personal, 
acquired by the bankrupt after adjudication, if com- 
pleted before intervention by the trustee, are valid 
against the trustee.'*?’ 

(a) Bankruptcy Act, 1914, ss. 37, 38, 55. 

Re Grayi/offf Ex parte Official Receiver^ [1896] i Q.B. 417. (A 
against the trustee, the bankrupt will only be able to retain s< 
much of the proceeds of his personal earnings as will suffice for th( 
maintenance of himself and his family.) 

(b) Re Wilson^ Ex parte Fine (1878), 8 Ch. D. 364. 

Re New Land Development Association and Gray, [1892] 2 Ch. 138 

Re Clayton and Barclay's Contract, [1895] 2 Ch. 212. 

(c) Bankruptcy Act, 1914, ss. 47, 53. 

It will be observed that the provisions of the Bankruptcy Act 
though they affect the consequences of the distinction between rea 
and personal property set up by Cohen v. Mitchell (1890), 25 Q.B.D 
262, and Re New Land Development Association and Gray {supra), d( 
not abolish it entirely. It must be remembered also that, generall] 
speaking, the title of the trustee relates back to the earliest act o 
bankruptcy committed by the bankrupt within three months before the 
presentation of the petition on which the adjudication is foundec 
(Bankruptcy Act, 1914, s. 37J. But a purchaser of a legal estate ii 
land in good faith and for money or money’s worth, without notice 
of an available act of bankruptcy, is not affected by notice of the 
petition unless it has been registered as a pending action and the regis- 
tration is still in force, or the receiving order is duly registered in the 
register of writs and orders affecting land at the date of the conveyance 
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Xand Charges Act, 1925, s. 3 (3)), Even if the petition and receiving 
>rder are registered, a purchaser of after acquired property appears 
:o acquire a good^ title ; for, though registration gives him notice, 
lotice is immaterial 5 provided the transaction is fide and for 
ralue, it is binding on the trustee although the purchaser had notice 
>f the bankruptcy {Dyster v. Randall Sff Sons, [19261 Ch. 932, at 
X 940), 



TITLE I\^-EXECUTION FOR DEBT 


Iffr'Ct of 

judgment 


1434. A judgment entered up in the Supreme 
Court binds all present and future interests in land 
belonging to the judgment debtor, including en- 
tailed interests, by way of equitable charge ; and 
such interests can be taken in ^ecution and realized 
to satisfy the judgment.**) But such judgment will 
not operate as a charge on the land until it has been 
registered in the Register of Writs and Orders at 
the Land Registry 

(a) 1925,8. 195 (i), (2). 

(b) Ihid. (3). L.CA, 1925, s. 6. 

The origin of the remedy of the judgment creditor against his 
debtor’s lands is the Statute of Westminster II, which enabled him 
to elect either to have a writ of fieri facias against the debtor’s goods, 
or that the sheriff should deliver to him “ all the chattels of the debtor 
(saving only his oxen and beasts of the plough) and one half of his 
lands until the debt be levied upon a reasonable price and extent 
The writ is still called a writ of ele^t. A series of statutes, the Judg- 
ment Acts, 1838, 1839, 1840, 1864, and judicial decisions have since 
modified the law, and important changes have been made by the Land 
Charges Act, 1925, s. 6, and the Law of Property Act, 1 925, s. 195. 
The present position is that judgments are enforceable against the 
debtor’s land, or such of them as are of an extendible nature, by means 
of a writ of e/e^t. Every legal estate in land in possession or reversion 
if vested in the debtor beneficially is extendible at law, but not an 
interest' in remainder. When the debtor’s interest consists of an 
equitable interest, not extendible at law, but which had it been a 
legal estate would have been so ectendible the court may, at the 
suit of the creditor appoint a receiver. This gives him a remedy 
analogous to that of a legal execution. The writ of elegit is issued by 
the Central Office and sent to the sheriff of the county in which the 
land is to be executed. The bailiff with a sworn jury inquires what 
land the debtor has, and then values it (i.e. extend). A description of 
the land with a statement of its annual value is made in a formal 
document, called an inquisition ; this constitutes the return of the 
writ, and is filed at the Central Office. When the extension is made, 
the creditor holds the land as tenant by elegit until the debt is paid out 
of the rents and profits. The effect of the return is that the right to 
possession vests in the creditor, but he may apply to the Court of 
Chancery for a sale of the land instead of entering into possession. 

166 
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1435. No recognizance or Crov^Ti debt affects any 
land ; until and unless a writ or order for the purpose 
if enforcing it is registered in the Register of Writs 
md Orders at the Land Registry. 

L.P.A., 1925, s. 19; (4). 


Croiion debts 
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Dhckiaer 1436. Any legal interest in land may be forfeited 
by disclaimer, on the part of the tenant, of the lord’s 
title, in manner, and subject to the reservations, con- 
tained m § 1037 (iii) ante. 

Breach of 1437. Any interest in land may be forfeited by 

condtmn breach of express condition, in manner, and subject to 
the restrictions, described in §§ 1325-1339 ante. 

Mertmah 1438; An unlawful conveyance to a corporation 
in mortmain {ante^ § 27 ) works a forfeiture to the 
Crown of the interest conveyed, subject to the rights 
of mesne lords (if any), but does not affect any rent 
or service due in respect of such interest. 

Mortmain and Charitable Uses Act, 1888, ss. i, 3. 

The theory is, that an unlawful assurance in mortmain works a 
forfeiture to the immediate lord 5 and, until the passing of the 7 & 8 
Will. Ill (1696}, c. 37, the licence of the Crown alone was not 
sufficient to authorize the assurance. But owing to the operation 
of die statute Qma Emptores {ante, § 1 269, n.), it is, in most cases, 
impossible to identify the mesne lords of a freehold fee simple } and 
the Crown takes in default of claim by mesne lords. The rights of 
the latter are specified in subs, 2 of s. i of the Act of 1888. Alieiu- 
tion of land for charitable purposes; which does not work a forfeiture, 
is dealt with under 1803-1808 post. 

Simony 1439. Any bargain concerning an advowson or 

next presentation to an ecclesiastical benefice, made 
with a view of procuring a corrupt nomination to 
the benefice, works a forfeiture of the next presenta- 
tion to the Crown. 

31 Eliz. (1589), c, 6,5.4. 

R. V. Oxford {Bishop) (1806), 7 East, 600. 

Most of the merely tedinical forms of simony, which grew up 
from the interpretation of the Elizabethan statutes, have ceased to 
exist as the result of the passing of the Benefices Act, 1898 {ante, 
§§ 1202-1205), But it is conceived that actually corrupt bargains 
still entail the old penalty. 
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STATUTORY POWERS OF LIMITED 
OWNERS OF LAND. 

1440 . A tenant for life,*®') or a person having <)») Poxtrs of 
or entitled to exercise the powers of a tenant for life,**-*’ 
as defined in § 1445, regard to settled ^ 

land, as defined in § 1441, but subject as explained 
in this Section, the following powers of disposition 
'and management with regard to such land, viz. : — 

S.LwA- s. 38. 

(a) SX.A. s. 19. The expression tenant for life in the Act includes a 

person (not being a statutory owner) who has the powers of a 
tenant for life under s. 20 (S.L.A. s. 117 (i) (xxviii)). 

(b) S.L.A. s. 20. 

(c) The persons entitled to exercise the powers of a tenant for life 

(ss. 23, 26 SX.A.) are known as “statutory owners,” namely, 
the trustees of the settlement or other persons who, during a 
minority, or at any other time when there is no tenant for life, 
have the powers of a tenant for Hfe under the Act, but they do 
not include the trustees of the settlement, where by virtue of an 
order of the Court or otherwise the trustees have power to convey 
the settled land in the name of the tenant for life (SX-A. s. 1 17 (r) 

(xxvi)). 


(i) a power to sell or exchange the settled land, 
or any part thereof, including mines and 
minerals, or to sell any chattels § 1453) 
settled therewith, or any easemait, right, 
or privilege of any kind, over or in relation 
to such land, for the best price that can 
reasonably be obtained ; 

S.L.A. ss. 39, +0, 50, 67. 

(ii) a power to grant leases of the settled land, 
or any part thereof, or any easement, right, 
or privilege of any kind, over or in relation 

7*9 
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to the land, for any purpose whatever, whether 
involving waste or not, for any term not 
exceeding — 

(a) in case of a building or forestry lease, 999 
years ; 

(If) in case of a mining lease, 100 years ; 

(c) in case of any other lease, 50 years. 

Longer terms, or leases in perpetuity, may be authorized by the 
Court in the case of building or mining leases (ibid. s. 46). For 
details of leasing powers see ss. 42—48. 

(iii) a power to accept, with or without con- 
sideration, a surrender of any lease of settled 
land, whether made under the S.L.A. or 
not, or a re-grant of any land granted, 
in fee simple, whether under the S.L.A. 
or not, in respect of the w'hole land leased 
or granted, or any part thereof, with or with- 
out exception of any mines or minerals therein, 
or in respect of any mines or minerals, and 
with or without an exception of any ease- 
ment, right, or privilege of any kind over 
or in relation to the land surrendered or 
re-granted ; 

S,L.A. s. 52. 

(iv) a power to accept a lease of any land, or of 
any mines or minerals, or of any easement, 
right, or privilege, convenient to be held or 
worked with the settled land, or any part 
thereof, on such terms and conditions as 
he thinks fit, except that no fine in respect 
of sudi lease may be paid out of capital 
money ; 

S.L.A. 53- 

(v) a power, with the consent of the trustees 
of the settlement or under an order of the 
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Court, to cut timber growing on the settled 
land, ripe and fit for cutting ; 

S.L.A. s. 66 (I). 

Naturally, this power is only required by the tenant for life who is 
' impeachable for waste ” {ante, § 1251)- A tenant “ without im- 
eachment ” has, as a matter of course, power to cut timber (other 
han ornamental or protective timber) without accounting for the 
Toceeds {atite, § 1251). When the tenant for life relies on the above 
tatutory power, three-fourths of the proceeds must be set aside as 
apital money {ibid, s. 66 (2)). 

(vi) a power to make, out of capital moneys 
subject to the settlement, and in manner 

_ * and subject to the safeguards prescribed by 

the Settled Land Act, improvements, of a 
kind authorized by statute, on, or in con- 
nexion with, and for the benefit of (the persons 
interested in) the settled land ; 

S*Xi>A* s* yx- 

(vii) a power to mortgage the settled land or 
any part thereof, to raise money for any of 
the following (amongst other) purposes, viz. : 

(^^) extinguishment of manorial incidents (af- 
fecting any part of the settled land) ; 

S.L.A. s. 71 (i) (iv). 

The words in brackets are not in the section, but, presumably, 
ire implied. 

(Jf) equality of exchange ; 

S.L.A. s. 71 (i) (iii). 

(£•) payment of the costs of any transaction 
authorized by this paragraph ; 

S.L.A. 8. 71 (i) (ix). 

{d) discharge of any incumbrance on the 
settled land or part thereof, including 
any annual sum payable only during a 
life or lives, or during a term of years 
absolute or determinable ; 

S,L.A. s. 71 (1) (i). 
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{e) payment for any improvement authorized 

by the Settled Land Act or the settlement. 

SX.A. s. 71 (i) (ii). 

(viii) a power to grant by writing, with or without 
consideration, options to purchase or take 
leases of the settled land, or any part thereof, 
or any easement, right, or privilege over or in 
relation to the same, at a price or rent fixed 
at the time of granting the option. 

S.L~\. s- 51. 

Numerous conditions, as to the form and otherwise under which 
these various powers must be exercised, are imposed by the Settled 
Land Act, but are too lengthy to be set out here. It is to be observed, 
however, that, generally speaking, a purchaser or other person dealing 
in good faith with the tenant for life, is to be deemed to have given 
the best price, consideration, or rent, that could reasonably have 
been obtained by the tenant for life, and to have complied with all 
the requisitions of the Act (S.L.A. s. 110). In addition to what 
may be called “ self-regarding ” powers, the tenant for life has powers 
to fecilitate, at the expense of the estate, certain public, and even 
charitable, sdiemes {ibid. ss. 55-7). 

1441 . A “ settlement ”, for the purposes of this 
Section, includes any instrument or instruments, when- 
ever executed or made, whereby any land, or any 
estate or interest in land (not held on trust for sale),'»> 
for the time being stands limited (i) in trust for any 
persons by way of succession,'*^! or (ii) in trust for 
any person in possession for an entailed interest, or for 
an estate in fee simple or term of years absolute subject 
to an executory limitation over [ante^ § 1312 (n)) on 
failure of his issue or in any other event, or for a 
base or determinable fee or any corresponding interest 
in a term of years, or, being a minor, for an estate in fee 
simple or for a term of years absolute, or (iii) in trust 
for any person for an estate in fee simple or for a term 
of years absolute, contingently on the happening of any 
event, or (iv) to, or in trust for a married woman in 
possession for an estate in fee simple or a term of 
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years absolute or any other interest subject to a 
restraint on anticipation {anie^ § 44) ; or (v) 
charged, whether voluntarily or by way of family 
arrangement or in consideration of marriage, with the 
payment of any rent charge for the life of any person 
or any less period, or of any sums for the portions, 
advancement, or maintenance of any personsJ*!^ And 
“ settled land ” means any interest in land which is 
or is deemed to be the subject of such an instrument 
or instruments, including any estate or interest not 
disposed of by a settlement and remaining in or 
..xeverting to the settlor or any person deriving title 
under him.<®^ 

(a) S.L-A. s- 117 (x) (ix), s. i (7) as inserted by L-P.(Amendment)A-, 

1926 Sched. 

(b) Uid. s. I (i). 

(c) Hid* s. I (ii), (iii), (iv). 

(d) Ibid. (v). 

There are a number of cases in which for the purposes of the Act, 
land is deemed to be the subject of a sfettlement (JiiJ. s, r (^), 
(4), ( 5 ), (6)). 

(e) Ibid. s. 2. 

Every settlenaent inter vivos after 1 925 of a legal estate in land must 
be effected by two instruments: (i) a vesting deed, and (ii) a trust instru- 
ment, and if effected in any other way shall not operate to create or 
transfer a legal estate (s. 4 (i)). The vesting deed, (i) describes the 
settled land, either specifically or generally, (ii) states that the settled 
land is vested in the person or persons to whom it is conveyed, or in 
whom it is declared ro be vested, upon the trusts from time to time affect- 
ing the land, (iii) states the names of the trustees of the settlement, (iv) 
states any additional or larger powers conferred by the trust instrument 
in extension of those conferred by the Act, (v) states the names of any 
persons empowered to appoint new trustees of the settlement (s. 5). 
The trust instrument, (i) declares the trusts affecting the settled land, 
(ii) appoints or constitutes trustees of the settlement, (iii) contains 
power, if any, to appoint new trustees, (iv) sets out, either expressly 
or by reference, any powers intended to be conferred by the settle- 
ment in extension of those conferred by the Act, (v) bears any ad 
valorem stamp duty payable in respect of the settlement (s, 4 (3)). 
When a settlement is created by the testament of an estate owner who 
dies after 1925, the testament is the trust instrument, and the place 
of the vesting deed is taken by a vesting assent given by the personal 
representatives and containing the particulars mentioned above (ss. 6, 
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8). A deed creating a settlement existing at the beginning of 1926 is 
ti'eatcd as a trust instrument, and the Act provided that, as soon as 
practicable, the trustees of the settlement might, and at the request of 
the tenant for life or statutory owner must, execute a vesting deed 
;'s. 9}. This normally declares that the legal estate in the settled land 
is vested in the tenant for life or statutory owner, for in nearly all 
cases the L.P.A., 1925, Sched. I, Pt. II automatically vested the 
legal estate in him at the beginning of 1926, but if in fact the legal 
estate was outstanding, the vesting deed operates to convey it. To 
ensure that the requirements of the Act as to vesting instruments 
shall not be evaded, s. 13 provides that where a tenant for life or 
statutory owner has become entitled to have a vesting instrument 
executed in his favour, no disposition of a legal estate can be made 
until a vesting instrument has been executed in accordance with the 
Act ; until this has been done, any purported disposition of the land 
mter vivos by any person, operates only as a contract for valuable 
consideration to carry out the transaction, after the requisite vesting 
instrument has been executed (s. 13, S.L.A.). The section doesnot 
apply to a disposition made by a personal representati\^e, to one made 
in favour of a purchaser of a legal estate without notice of the tenant 
for life or statutory owner having become entitled to a vesting instru- 
ment, to a disposition by a person coming within s. 20 (i) (ix) S.L. A. 
nor where the settlement has come to an end before a vesting instru- 
ment has been executed {Re Jlefounder' s Will Trusts, Jdnams v. 
Alefounder, [1927] I Ch. 360). Whereasettlement of land is already 
in existence, and the tenant for life purchases more land to be brought 
into the settlement, it will be conveyed by the vendor to the tenant for 
life or statutory owner by means of a subsidiary vesting deed contain- 
ing, (i) the particulars of the last or only principal vesting deed affecting 
the land subject to the settlement (ii) the names of the trustees of the 
settlement, (iii) the name of any person entitled to appoint new 
trustees, (iv) a statement that the land conveyed is to be held upon and 
subject to the same trusts and powers as the land contained in the 
principal vesting deed (s. 10). 

1442. Any transaction affecting or concerning 
the settled land, not other\\dse authorized by the 
Settled Land Act or the settlement, which, in the 
opinion of the Court, would be for the benefit of 
the (persons interested in the) settled land, may, 
under an order of the Court, be effected by the 
tenant for life, if it could validly have been effected 
by an absolute ovTier (of the land affected or con- 
cerned). 

S.L.A. s. 64. 
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The words in brackets are not in the Act. Under the S.L.A,, 
s. 64 (2) the Court could not sanction the application of capital money 
in payment for any improvement not authorized by the Act or under 
the settlement, but this limitation is repealed by the Settled Land 
and Trustees Acts (Courts General Powers) Act, 1943,8. 2. 

1443. Any series of instruments dealing with the 
same land,*®’ and any group of instruments limiting 
different lands on the same (or substantially the same) 
limitations,**” will be deemed a settlement for the 
purposes of the Settled Land Act ; and the tenant 
for life thereunder will be able to bind all interests 
arising by way of succession under such series of in- 
struments, and all land comprised in such group of 
instruments. 

(a) Re Mundy and Roper^s Contract^ [^^9] I Ch. 275 (since frequently 

followed) - 

Re Philltmore^s Estate^ Rkillimore v. MUneSy [1904] 2 Ch. 460. 

(b) Re Monson's {Lord) Settled EitateSy [1898] i Ch. 427. 

Re Fremey Fume v. Logan^ [1894] r Ch. i. 

The definition of a ** compound settlement is far from easy 5 
and no 'statutory definition is believed to exist, though the phrase 
appears in the S.L.A. s, i {i)ad fin. The importance of the question 
is great. Amongst other points, it may effect (i) the power of a 
tenant for life, as vendor, to give a title against persons having charges 
under an older deed {Mmdy and Roper^s Contract^ ubi supra)y (ii) 
the power to redeem a mortgage on Whiteacre out of money provided 
by the sale of Blackacre (jR^ Monson, ubi supra)^ (iii) the question 
whether a house is a “ principal mansion house ” [Gilhey v. Rush, 
[1906] I Ch. at p. 20, per Kekewich, J,), and (iv) the identity of 
the trustees (S.L.A- s. 31}. On the other hand, there can be no 
doubt that several ** settlements ” may be contained in a single instru- 
ment, e.g. a testament. 


1444. All equitable interests and powers in or 
over settled land are enforceable against the estate 
owner [ante^ § 1440 ) in whom the setded land is 
vested, in manner provided by the Settled Land Act, 
1925 . 

S.LA. s. r6. 
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1445. A “tmant for life” for the purposes of ‘'•Tenant for 

life ” 
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this Section, means any person of full age who is, 
for the time being, under a settlement as defined in 
§ 1441, beneficially entitled to the possession of 
settled land for his life, or any two or more persons 
who are jointly so entitled whether he or they 
has or have alienated his or their interests or not,<*»’ 
and w'hether the income is subject to charges or 
incumbrances,'®’ or a trust for accumulation,'*^’ or not. 
Such person usually becomes the “ estate owner ” 
under the provisions of § 1440 

(a) S.LA. s. 19 (i), (2), (3). 

(b) Ibid. 8. 19 (4). ’ 

(c) Ibid. 8. 19 (4). 

(d) Ibid. (A tenant for life who has assigned his interest for value could 

not under the older S.L. Acts, without the assignee’s consent, afiect 
the latter’s rights. But, under the profusions of the Act of 1925 
(s. 104), if an assignment of his interest has been made after 192$, 
the consent of the assignee to the exercise of his statutory powers 
by the tenant for life is not required, but notice of the intended 
transaction must be given to the assignee.) 

(e) Ibid. s. 4 (2). 

It is clear that a “ tenant for life ” includes persons having only 
equitable interests. But neidier the object of a merely discretionary 
trust [Re Aiidmon, AtMmon v. Bruce (1886), 31 Ch. D. 577), nor a 
person taking in a fiduciary capacity [Re Jemmett and Guest's Contract^ 
[1907] I Ch. 629), nor a person the commencement of whose interest 
is actually postponed until the expiry of a trust for accumulation 
(i 2 e Sirangviays, Hickley v. Strangways (1886), 34 Ch. D. 423), is a 
“ tenant for life 

1446 . When a minor is beneficially entitled in 
possession to land for an estate in fee simple or for a 
tenn of years absolute, or w’ould, if of full age, 
be a tenant for life or have the powers of a tenant for 
life over settled land, the trustees of the settlement 
have, during his minority, in reference to the settled 
land and capital money, all the pow'ers conferred 
by the Settled Land Act upon a tenant for life and 
the trustees of the settlement. 

S.L.A. s. 26. 

There are special provisions when the settlement arises under a 
testament {ibid.). 
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1447 . Each of the following persons has, if of ?cmns 
full age, when his estate or interest is in possession, 
the powers of a tenant for life as defined in this Section, 
viz. : — for life 

(i) a tenant in tail (including a tenant in tail 
after possibility of issue extinct {ante, % 1230) 
and a tenant in tail who is restrained from 
barring or defeating the estate tail by Act 
of Parliament, and although the reversion 
is in the Crown, but not where the land was 

■ purchased with money provided by Parlia- 
ment in consideration of public services) ; 

(ii) a tenant in fee simple, or for a term of years 
absolute, subject to an executory limitation 
over {ante, % 1269 (n)) ; 

Where land was devised to A with a condition of residence in a 
house and maintenance there of a home for B, with a gift over on 
non-compliance with the condition, held, A was a tenant for life 
within this paragraph and could exercise the statutory powers {Re 
Richardson, Richardson v. Richardson, [1904] 2 Ch. 777). 

(iii) a person entitled to a base or determinable 
fee {ante, § 1232), although the reversicm or 
right of reverter is in the Crown, or to any 
corresponding interest in leasehold land ; 

(iv) a tenant for years determinable on life, not 
holding merely under a lease at a rent ; 

(v) a tenant pur autre vie {ante, 1245-1247) 
not holding merely under a lease at a rent ; 

The ejffect of these two paragraphs is to exdude a person, entitled 
under a lease at a rent, whether nominal or not, from coming within 
the section {^Re Catling, Public Trustee v. Catling, [1931] 2 Ch. 359)- 

(vi) a tenant for his own or any other life, or for 
years determinable on life, whose estate is 
liable to cease in any event during the life 
of the cestui que vie, or is subject to a trust 
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for accumulation of income for any purpose ; 

In this subsection there is no restriction such as that applying to 

(it). 

(vii) a tenant by the curtesy ; 

For the “ tenant by the curtesy ” see fast, § 2062. Such persons 
are, by reason of changes in the Laws of Succession introduced by the 
Administration of Estates Act, 1925, now somewhat rare. 

(viii) a person beneficially entitled to land for an 
estate in fee simple or for a term of years 
absolute, subject to any estates, interests, 
charges or power of charging, subsisting or 
capable of being exercised under a settle- 
ment ; 

(ix) a person entitled to the income of land 
under a trust or direction for paymait thereof 
to him during his own or any other life, 
unless the land is subject to an immediate 
binding trust for sale ; 

(x) a married woman restrained from anticipa- 
tion, entitled to land for an estate in fee simple 
or for a term of years absolute. 

S.L.A. s. 20, 

This last class is likely to diminish rapidly in numbers, owing to 
the provisions of the Law Reform (Married Women and Tortfeasors) 
Act, 1935 {antt, § 44). 

1448. A tenant for life under this Section cannot 
assign or release his statutory powers, or contract not 
to exercise them ; nor do they pass with an assign- 
ment, by operation of law or otherwise, of the tenant 
for life’s interest in the land- 

S.L.A. s. 104. 

This paragraph supersedes the provisions of the S.L.A., 1890 
s. 50. But rights acquired under the last-mentioned Act are pre- 
served {tlid, (3), (5)). Where a tenant for life surrenders his interest 
to the person next entitled in remainder or reversion under the settle- 
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ment, with the intention of extinguishing his interest, the statutory 
powers cease to be exercisable by him and become exercisable as if he 
were dead (S.L.A., s. 105). Thus if land is settled on A for life, 
then on B for life, then on C in fee simple, and A surrenders his life 
interest to B, A’s powers cease, and he must convey the land to B by 
a vesting deed (s. 7 (4)) and B now has the statutory powers. The 
same would apply if A was bankrupt and his trustee in bankruptcy 
surrendered his life interest to B {Re Shawdon Estates Settlement, 

[1930] 2 Ch. i). If B then surrendered his life interest to C, he 
must convey the legal estate to C by an ordinary conveyance, for the 
land has ceased to be settleo land (s. 3). The Court may allow the 
trustees to exercise the statutory powers in the name and on behalf of 
the tenant for life, when he has ceased to have a substantial interest 
in the settled land, whether by bankruptcy assignment or otherwise, 
and he dither consents to an order being made, or else has unreasonably 
r 3 u^d to exercise his statutory powers (s. 24). 

1449. The settlor cannot, directly or indirectly, Canmtie 
limit or prohibit the exercise of the statutory powers 

of the tenant for life by any provision in the settle- 
ment ; but additional or larger powers may be con- 
ferred by the settlement, so far as they are not in- 
consistent with the statutory powers. 

S.L.A. s. io6. 

It is expressly provided in the Act (s. 106 (3)) that no exercise of 
the tenant for life’s powers shall occasion a forfeiture (presumably 
under the settlement) ; and the Act provides (s. 106 (2)) that any 
limitation of any interest until the exercise of such powers shall be 
treated as absolute. A condition that the tenant for life shall lose his 
interest on ceasing to reside on the land does not operate, if he ceases 
to reside on the land merely by reason of having exercised his power 
of selling, leasing or exchanging ; but the condition is valid and 
obliges the tenant for life to reside on the land until he has disposed 
ofitby the exercise of his statutory powers {Re Patten, Westminster 
Bank V, Carlyon, [1929! 2 Ch. 276) 5 {Re Qrlehar, Qrlebar v. 

Orlebar, [1936] Ch. 147) ; {Re Trenchard, Trenchard v. Trenchard, 

[1902] I Ch. 378}. 

1450. In exercising his statutory powers, the fiduciary 
tenant for life must have regard to the interests of all 
parties entitled under the settlement ; and he is, in 
relation to such exercise, deemed to be in the position. 
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and to have the duties and liabilities, of a trustee for 
those parties. 

S.L.A. s. 107. 

It is by reason of this, provision that a tenant for life is unable 
to delegate the exercise of his statutory powers {Re Wiltoiis {Earl) 
Settled Estates, [1907] i Ch. at p. 55, per Warrington, J.) ; 
except under the provisions of the Trustee Act, 1925, s. 25. Also, 
that any benefit obtained by him by reason of his position will form 
part of the settled property V. Clark-^Uoyd, [1919] i Ch. 

424}. Quaere : whether the whole of the law laid down by Courts of 
Equity regarding the duties and liabilities of an express trustee applies 
to a tenant for life. Under S.L.A., s. 16 (i) the tenant for life is 
made a trustee of the land. See further, Pottery 1938 Conveyancer, pp. 
233-240. A tenant for life being a trustee boA of the land and of 
his powers cannot acquire any part of the settled land for himself, for 
it is a rule of equity that a trustee cannot acquire trust property for 
himself. To overcome this difficulty, the S.L. A., s. 68, provides that 
any disposition of the settled land may be made to the tenant for life, 
capital money may be advanced to him on mortgage, and land may 
be bought from or exchanged with him, but in such transactions the 
statutory powers pass from the tenant for life to the trustees of the 
settlement, and they will have all the powers of a tenant for life in 
connection with the transaction, as well as their own powers as 
trustees. 

1451. Where a tenant for life, or a person having 
the powers of a tenant for life, is a lunatic or defective, 
whether so found by inquisition or not, his committee 
or receiver may, under an order of the Court, exercise the 
powers of a tenant for life in his name and on his behalf. 

S.LA. s. 28, 1 17 (i) (xiii), (xrviii). 

For “defectives” see Mental Deficiency Act, 1913, s. i, and 
1927, s. I. For “ lunatic ” generally substitute “ person of unsound 
mind ” (Mental Treatment Act, 1930, s. 20 (5}). 

1452. The statutory powers of a tenant for life 
may not be exercised without the consent of the 
trustees of the settlement or an order of the Court 
in the following cases, viz. : — 

(a) in the cutting of timber where the tenant for 
life is impeachable for waste ; 

S.L.A. s. 66 (i). 
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[b) in selling, exchanging, or leasing the principal 
mansion house and the pleasure grounds and 
park" and lands (if any) usually occupied 
therewith, if the settlement provides to the 
contrary ; 

S.L.A. s. 65 (i). 

What is a principal mansion house may be a question of 
difficulty {Gilbey v. Rush, [1906J i Ch. 11} ; but the Act provides 
(3. 65 {%)) that a house which is usually occupied as a farm house, or 
where the site of any house and the pleasure grounds and park and 
lands (if any) usually occupied therewith do not together exceed 
twenty-five acres in extent, the house is not to be deemed a principal 
mansion house within the meaning of the section. 

(r) in making improvements out of capital money 
arising under the Settled Land Act {post^ 

§§ 1462-1463). 

S.L.A. s. 84 (2). 

The power to mortgage for payment of costs can only be 
exercised by direction of the Court (S.L.A., s. 71 (i) (ix). For im- 
provements generally see ss. 83-87. 

1453. A tenant for life can, under his statutory ^^Heiriooms” 
powers, sell personal chattels settled on trust so as to 
devolve with the settled land, or as nearly as may be 

in accordance with the law or practice in force at 
the date of the settlement, or settled together 
with land, or upon trusts declared by reference to the 
trusts affecting land. But such sale cannot be made 
without an order of the Court. 

S.L.A. s. 67. 

The proceeds of sale are treated as capital money ; but they may 
be employed in purchasing other chattels to be settled on the same 
trusts {ibid. (2)). 

1454. Where the tenant for life wishes to acquire DeaUngs 
by purchase, exchange, mortgage, lease, or otherwise, 

any part of the settled land, or where it is proposed 
to purchase from the tenant for life any land to be 
induded in the trusts of the settlement, the statutory 
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powers of the tenant for life are exercised by the 
trustees of the settlement. 

S.L.A. s. 68. 

1455. A tenant for life may enter into a binding 
contract to do any of the acts which he has statutory 
pow'er to do, and vary or rescind the contract. Such 
contract wall (unless varied or rescinded) enure for the 
benefit of the settled land, and be enforceable against 
and by every successor in title for the time being of 
the tenant for life ; and every such successor may 
rescind or vary the same as the tenant for life might 
have done, or may, for the purpose of carrying into 
effect such contract, grant any lease or make any 
conveyance which, if made by such predecessor, 
w'ould have been binding on his successors in title. 

SX.A. s. 90. 

1456. Where, in the intended exercise of any 
statutory or other lawful power, a lease has been bonS 

fide granted, but not in conformity with such power, 
and the lessee has entered thereunder, such lease will be 
deemed in equity a contract to grant, at the request 
of the lessee, his representatives or assigns, a valid 
lease under such power ; and all persons who would 
have been bound by a valid lease under such power, 
are bound by such contract, unless they are willing to 
confirm without variation the lease actually granted. 
If the estate of the person granting such lease con- 
tinues until after the time when he could have lawfully 
granted it, such lease will take effect as if it had been 
granted at sudh time. 

L.PJ!l., 1925, s. 152. 

A simple memoiandum, on or before acceptance of rent, by a 
person entitled to treat llie lease as invalid, confirming the lease, will 
have the efifect of a confirmation by such person ; and where a 
reversioner becomes able to confirm an invalid lease, the lessee cannot 
refuse to accept confirmation {jhid. s. 152 (3}). The section is not 
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confined to tenants for life 5 but it does not apply to leases of land held 
on charitable, ecclesiastical, or public trusts ifhid, ( 7 }). 

1457. A tenant for life, intending to exercise any Notice ofin- 
of his statutory powers, must, unless such notice is 
waived, generally or specially, by the trustees, give 

one month’s notice by registered letter to each of the 
trustees of the settlement and their solicitor (if known 
to the tenant for life). 

S.L.A. s. ici (i). 

But— 

(i) such notice, as regards a sale, exchange, 
or lease, may be of a general intention ; 

SX.A. s. 1 01 (2). 

The tenant for life must, if required by the trustees, from time 
to time furnish them with particulars and information as to the 
progress of such sales, exchanges, or leases (ibid, ( 3 )}. 

(ii) it is not required in the case of intention to 
grant a lease for a term not exceeding twenty- 
one years at the best rent that can reasonably 
be obtained without fine, and where the lessee 
is not exempted from punishment for waste ; 

S.L.A. s. 42 (5). 

(iii) any trustee may, by writing under his hand, 
w'aive notice, or may accept less than one 
month’s notice ; 

S.LJ\.. s. roi (4). 

(iv) a person dealing in good faith with the tenant 
for life is not concerned to see that such notice 
has been given. 

S.L.A. s. loi (5), 

1458. For the purposes of the Settled Land Act, Trustees for 
the following persons, in the order named, are deemed 
alternatively to be trustees of the settlement, viz. : — 

(i) the persons, if any, who, under the settlement, 
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are trustees with power of sale (subject or not 
to the consent of any person), or to consent to 
a sale, or to approve of the exercise of a power 
of sale of the settled land ; 

S.L.A. 30 (i) (i). 

(ii) the persons, if any, declared by the settlement 
to be trustees for the purposes of the Acts ; 

S.L.A. 30 (i) (ii). 

(iii) the persons, if any, for the time being under 
the settlement trustees with power of or 
upon trust for sale of any other land, com- 
prised in the settlement and subject to the 
same limitations as the land to be sold, or 
otherwise dealt with, or with power of consent 
to or approval of the exercise of such a power 
of sale ; 

S.L.A. 30 (i) (iii). 

(iv) the persons, if any, for the time being under 
the settlement trustees with future power 
of sale, or under a future trust for sale, of 
the settled land, or with power of consent to 
or approval of the exercise of such a future 
power of sale, (and) whether the power or 
trust takes effect in all events, or not ; 

S.L.A. 30 (i) (iv). 

(v) the persons, if any, appointed by deed to be 
trustees of the settlement by all the persons 
who at the date of the deed were together 
able, by virtue of their beneficial interests or 
by the exercise of an equitable power, to 
dispose of the settled land in equity for the 
whole estate the subject of the settlement ; 

S.LA. 30 (i) (v). 

(vi) the persons appointed by the Court for the 
purpose. 


s* 34* 
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The Court may appoint when there are no trustees, or where 
in any other case it is expedient {ibid. (i)). The powers conferred by 

(i), (iii), and (iv) supra supersede the relevant statutory powers of the 
tenant for life or statutory owner (s. 30 (2))- The provisions of the 
Trustee Act, 1925, regarding the appointment of new trustees (see 
especially ss, 35-40 of that Act) apply to trustees for the purposes of 
the S.L/A. (Trustee Act, 1925, s. 64 (i)). Capital money must not 
be paid to less than two trustees or a trust corporation, i.e, the 
Public Trustee or a corporation either appointed by the Court in a 
particular case to be a trustee, or entitled by Rules made under s. 4 (3) 
of the Public Trustee Act, 1906, to act as custodian trustee (S.L.A., 
ss. 18 (i) (c), 94 (i). 1 17 (0 (»“))• 

The principal function of Settled Land Act trustees is to exercise 
a general supervision over the well-being of the settled land and to 
- gu^ the interests of the beneficiaries. 

They may be summarised, 

(i) to receive and invest capital money arising under the powers 
and provisions of the Act (ss, 1 8, 84) ; 

(ii) to receive notice from the tenant for life of his intention to 
exercise his statutory powers (ss. loi, 42 (5)) 5 

(iii) to give or refuse consents necessary for some of his powers 
(ss. 65, 66) 5 

(iv) to exercise the powers of the tenant for life where he wishes 
to acquire the settled land for his own benefit (s. 68), and 
after an order of the Court under s. 24 ; 

(v) to act as statutory owners where there is no tenant for life, or 
where the tenant for life is an infent (s. 23) ; 

(vi) to act as special personal representatives where the tenant for 
life dies and the land remains settled land (s. 7). 

1459. Capital moneys arising under the Settled 
Land Act must be paid to the trustees of the settle- 
ment or into Court, at the option of the tenant for 
life, and be invested or applied by and in the names 
or under the control of the trustees, or under the 
direction of the Court in compliance with the pro- 
visions of the Act, according to the direction of the 
tenant for life, or, in default, according to the dis- 
cretion of the trustees. 

S.L.A. s. 75. 

Such moneys and investments are regarded as land subject to 
the dispositions of the settlement {ibid. (5)). 


Capital 

moseys 
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1460 . Money, not being rent, received {semble 
by the tenant for life) by way of damages or compen- 
sation for breach of any covenant by a lessee or grantet 
contained in any lease or grant of settled land wil 
(unless the Court otherwise directs) be deemed capita' 
money arising under the Settled Land Act, and b< 
treated accordingly. 

S.L.A. s. 8o (i). 

Before 1926 the tenant for life, in whose name the proceeding 
against the breaker of the covenant were conducted, was entitled t< 
retain the proceeds {Re Lactais Settlement, Lacm v. Lacon, 

2 Ch. 17} j and the new section is not retrospective (s. ^0 (5)) 
Moreover it may be excluded by the settlement {ibid. (6)). 

1461 . Capital moneys arising under the Settlec 
Land Act are applicable [inter ali ^ — 

(i) in making investments specified in the Trustee 
Act, 1925, ss. 1-7 ; 

S.L.A. s. 73 (i). 

The provisions of the Trustee Act are a good deal wider thar 
those of the S.L.A. in this respect. But, presumably, they supersede 
the latter. 

(ii) in discharge of incumbrances, statutory o] 
voluntary, on the inheritance or other th< 
whole estate subject to the settlement ; 

"S-L-A. s. 73 (ii). ' 

E.g. such statutory charges as land tax, Crown rents, chief rents 
or quit rents, and, presumably, annuities in lieu of tithe rent charg< 
imposed on the settled land under the provisions of the Tithe Act 
1936 (see s. 13 of that Act). 

(iii) in payment for improvements authorized b} 
the Settled Land Act [post, §§ 1462—14.63) ; 

S.LA. s. 73 (iii), (iv). 

(iv) in paym«it for equality of exchange of th« 
settled land ; 

S.L.A. s, 73 (v). 

(v) in payment of fines payable in respect of the 
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(vii) 



(viii) 


alienation of any part of the settled land 
affected by manorial incidents, or as com- 
pensation for the extinguishment of manorial 
rights or of acquisition of such rights ; 

SX.A. s. 73 (vi), (vii). 

in purchase of the freehold reversion in fee 
of any part of the settled land which is held 
on lease for years ; 

S.L1.A. S. 73 (^)" 

in purchase of land in fee simple, or of lease- 
hold land held for sixty years or more un- 
expired at the date of the purchase ; 

S.LA. s. 73 (xi). 


capital money arising from settled land in 
England or Wales may not (unless the settle- 
ment so expressly authorizes) be applied in 
the purchase of land out of England and 
Wales ; and 

S.LJV. s. 73 (2). 

in purchase in fee simple, or for a period 
of sixty years or more, of mines or minerals 
convenient to be held or worked, or of any 
easement, right, or privilege convenient to 
be held, with the settled land ; 

S.L.A. s. 73 (i) (xii). 


(ix) in payment to any person becoming ab- 
solutely entitled, or empowered to give an 
absolute discharge ; 

S.L~A. s. 73 (i) (xii). 

Presuntiably, to or for the capital money in question. 


(x) in payment of costs, charges, and expenses 
of or incidental to the exercise of any of 
the powers, or the execution of any of the 
provisions, of the Settled Land Act. 

S.LJV. s. 73 (i) (xx). 



PROPERTY 


788 

(xi) in any other mode authorized by the settle- 
ment with respect to money produced by the 
sale of the settled land. 

S.L.A. s. 73 (i) (ssi). 

There are other applications authorized by s. 73 of the S.L.A., 
for which readers are referred to the section itself. 

Imprm- 1462. The trustees of a settlement to .which the 
Settled Land Act, 1925 , applies may expend capital 
money in their hands m making any improvements 
authorized by the Act or the settlement, (i) on a 
certificate of a competent engineer or able practical 
surveyor, employed independently of the tenant for 
life, certifying that the work or operation comprised- 
in the improvement, or some specific part thereof, 
has been properly executed, and what amount is 
properly payable in respect thereof, or ( 2 ) on an 
order of the Court directing or authorizing the trus- 
tees so to apply a specific portion of the capital money 
accordingly. 

S.LJV. s. 84 (2). 

The tenant for life and any of his successors with limited interests 
must, if so required by the Minister of Agriculture, repair and insure 
the improvements made out of capital moneys, and report to the 
Minister of Agriculture on the state thereof ; and they may not cut 
down timber planted as an improvement [Md. s. 88 (i)-(3)}. On 
the other hand, the tenant for life and his successors, though limited 
owners, may with impunity commit many kinds of waste in executing 
or repairing improvements authorized by the Act {ibid. s. 89). The 
Court has now power to authorize the expenditure of capital moneys 
on improvements made by the tenant for life ; even though the latter 
has not previously submitted a scheme {iUd. s. 84 (i). The Court 
may now sanction capital money being applied in payment of costs of 
repairs, which while they are not improvements within the meaning 
of die S.L.A. Sched. Ill, are in fact “ permanent improvements ” to 
the settled land (Settled Land and Trustee Acts (Courts General 
Powers) Act, 1943 (iJr Scarisbrick Resettlement Estates, [1944] Ch. 
229). 

Improve- 1463. When the capital money to be expended is 

in Court, the Court may, either on a report or certifi- 
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cate of the Minister of Agriculture, or of a competent 
engineer or able practical surveyor approved by the 
Court, or on such other evidence as the Court may 
think sufficient, give orders and directions for the 
application of the money in or towards payment for 
the improvement. 

S.L.A. s. 84 (3). 

In either case, the trustees, or the Court may, in the case of 
certain kinds of improvements, and, in the case of others, must, 
stipulate that the money advanced shall be repaid by instalments out 
of the income of the settled land to the capital fond (subs. (2), (4), (5)). 

The tenant for life may create a rent charge out of the settled land to 
meet these instalments {ibid. s. 85). 

1464. A tenant in tail (in possession) may by Leases By 
ordinary deed grant a lease of any part of the entailed 
land for a period not exceeding twenty-one years, to 
commence at any time not exceeding twelve months 
from the date of the lease, at a rent not less than five- 
sixths of a rackrent ; and such lease will be binding 
both on the issue in tail and on the reversioner or 
remainderman (including the Crown). 

Fines and Recoveries 1833, ss. 15, 41. 

The tenant in tail in possession has now much wider powers 
under the Settled Land Act {anu) ; but these provisions of the Fines 
and Recoveries Act seem not to have been repealed. Dowresses and 
husbands seised of their wives’ land Jure mariii could formerly make 
leases under the provisions of the Settled Estates Act, 1877, s. 46 
(now repealed). Owiiig to recent changes in the law such persons 
are now rare. 


Note 

Under the powers conferred by numerous statutes, c.g. the 
Public Money Drainage Acts, 1846-1856, and the Improvement of 
Land Acts, 1864 and 1899, public and private moneys can be ad- 
vanced for the purpose of making various classes of improvements 
of land, and can be charged upon the inheritance by way of termiii- 
•able rent charge. Proceedings under these Acts are usually initiated 
by limited owners ; but the details are too lengthy to be set out here. 
It may be mentioned, however, that, by s. 1150? the S.L.A., all the 
improvements which, by that Act, are authorized to be made out of 
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capital moneys in the hands of the trustees or the Court, may, under the 
authority of the Minister of Agriculture, be made by the alternative 
machinery of the Improvement of Land Act, 1 864. 

1465. Land not held upon trust for sale once 
settled, remains settled so long as any limitation, 
charge or power of charging under the settlement still 
exists or is capable of being exercised, or the person 
beneficially entitled in possession is an infant. 

S.L.A. 1925,8. 3. L.P.(Am.)A. 1926 Sched. 

In order to record the fact that the land is no longer settled, and 
is free from the restrictions of the Settled Land Act, especially the 
requirement that capital money arising on the exercise of the statutory 
powers must be paid to the trustees of the settlement, a deed of dis- 
charge is executed by the trustees declaring that they are discharged so 
far as regards that land ; in cases of difficulty the Court may make an 
order discharging the trustees. Unless the deed of discharge other- 
wise provides, a purchaser is entitled to assume that the land is no 
longer settled land and is not subject to a trust for sale (s. 1 7), A 
deed of discharge is not required (i) if the settlement comes to an end 
before a vesting instrument has been executed Alefomder^s 
Will Trusts, Jdnams v- Alefounder, [1927] i Ch. 360) 5 (2) if the 
settlement comes to an end on the death of the tenant for life. When 
land is settled on A for life remainder to B in fee simple, the settlement 
ends on A’s death. A*s general personal representatives will give a 
written assent to the legal estate vesting in B. This simple assent 
will contain no mention of Settled Land Act trustees, and a bond fide 
purchaser for value of the legal estate from B is entitled and bound 
to assume that B holds it free from all the rights arising under the 
settlement (s, no). 
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SECTION VIII 

POSSESSION OF CHATTELS CORPOREAL 


TITLE I— ACQUISITION AND LOSS 
OF POSSESSION 

1466. A chattel corporeal is a movable material Ohatteh 
>bject, whose value is derived chiefly from its physical 
qualities. 

The e3q)ression “ chattels corporeal ” is wider than “ goods ”, 
vhich does not include current money } but it is narrower than 
‘ mo\'abIes ”, which includes things in action. The most difficult 
;roup of legal “ things ” to classify is that comprising negotiable 
nstruments, bills of lading, and the like documents of title. Qu 6 
locuments, they are chattels corporeal ; and they were the subject of 
petty) larceny at the common law. On the other hand, their chief 
^alue certainly arises from their legal, not their physical qualities. 

Fhat was the trouble, until Statutes solved it. Less difficult is the 
:ase of invisible or intangible things like coal gas and electric current, 
rhe former was steaJable, even at the common law ; and the latter 
las been made the subject of larceny by statute (Larceny Act, 1916, 
i. 10). 


1467. Possession of chattels corporeal is ac- Acquhitim 
quired by (i) taking, (ii) delivery. 

For the nature of possession of chattels, according to English 
Law, see the well-known work Passession in thi Cmmn Law 
(Clarendon Press, 1888), by the late Sir Frederick Pollock and the 
late Sir R. S. Wright. Briefly, any power to control generally the 
user and location of a chattel, other than the mere physical power 
exercised by a servant to whom a chattel has been entrusted by his 
master, or the mere custody for a special purpose of a temporary and 
revocable bailee, is possession for the purposes of English' Civil Law 
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{Charlesivorth v. Mills, [1892] A.C. 231, at p. 237, Lord Hals- 
BURY, C.). The legal position of the loser of chattels is obscure ; but 
(sembJe) he can bring Trespass and, therefore, he retains possession, 
until he has given up hope of recovering them [Isaack v. Clark (1615), 
2 Buk. atp. 312J. 

1468. The person who assumes effective phy- 
sical control over a chattel corporeal acquires the 
possession of such diattel ;<*>> whether or not the 
chattel was at the time in the possession of another 
person.*®^ 

(a) Toungw Eichens (1843), 6 Q.B. 606. 

(b) Armory v, DEamirte (1722)^ 1 Stra. 505. 

Briiiges v. Ha^kesworth (1851), 21 L.J. (Q.B.) 7;. 

Charleszcorth v. Milh^ [1892] A.C. 231. 

(c) R, V. Riley (1853), i Dears. C.C. 149. 

Even a thief may acquire possession [Mam v. Lickbarrm (1790), 
I Hy. BL at p. 360, pr Lord Loughborough, C J.), 

1469. A man who has possession of land is 
deemed to have possession of all chattels corporeal 
attached to or under the land, whether he is aware of 
their existence or not but {semble) not necessarily 
of those chattels unattached to the land, unless he has 
a sufficient animus possidendi and control.**>> When 
two persons, including husband and wife, are in 
joint possession of land, chattels on the land will, be 
deemed to be in the possession of that one of them 
who is owner of the chattels (“ ownership draws 
possession 

(a) Elwes v, Brigg Gas Co. (1886), 33 Ch. D. 562. 

South Stajfordskire Water Co. v. Sharman^ [1896] 2 Q.B. 44. 

(b) Bridges^. Eawkesworth (1851), 21 LJ.(Q.B.) 7; ; 15 Jur. 1079. 

Hannah v. Peel^ [1945] K.B. 509. 

The first of these cases shows that one person may have possession 
of the surface and another of the sub-soil, for this purpose. A difficult 
question of possessory lien may arise in such cases. (See G.E.Rly. Co,, 
V. Lmrd's Trustee, [1909] A.C. 109.} Presumably the doctrine of 
the text extends also to give to the possessor of a movable the possession 
of its contents [Carttvrighi v. Green (i 803), 8 Ves. Jun. 406 j Meny 
V- Green (1841), 7 M. k W. 623). 



ACQUISITION AND LOSS OF POSSESSION 793 

(c) Ramsay v. Margrett^ [1894] 2 Q.B. 18. 

French v. Gething^ [1921] 3 K.B. 280 (affirmed on appeal, [1922] 

I K.B. 236). 

Youngs V, Youngs^ [1940] i K.B. 760. 

1470. Delivery of a chattel corporeal is effected Delivery 
by a release of his control by the former possessor, 

with the intent that another person shall acquire 
control, followed by an effective taking of control 
of such chattel by such other person.<’j> 

(a) Rootk V. Wilson (1817), i B. & .■yd. 59. 

Moore v. Robinson (i 83 1), 2 B. & Ad. 817. 

Dixon V. Yates (1833), 5 B. & Ad. 313. 

^he Winkfield, [1902] P. 42. 

(b) Reddelv. Dobree (1839), 10 Sim. 244. 

RYood V. Tasseil (1S44), ^ Q-®- ^ 34 - 

Hilton V. Tucker (1888), 39 Ch* I>. 669. (I'his case, if correctly 
decided, shpws that the “ taking ” of control on deliver^’- will be 
presumed where it is clearly feasible.) 

Where several chattels are intended to be disposed of by one 
transaction, taking control of part by the intended deliveree is, if sr> 
intended by both parties, equivalent, for some purposes, to taking pos- 
session of the whole (Sluhey v. Heyward (1795), 2 Hy. Bl. 504 ; 
Hammond v. Anderson (1803), i Bos, & P.(N.R.) 69 ; Kem^ v. Falk 
(1882), 7 App. Cas. 573, at p. 586, Lord Blackburn). In the 
Sale of Goods Act, 1893, delivery means, unless the context or 
subject-matter otherwise requires, the voluntary transfer of pos- 
session.from one person to another ” (s. 62 (i)). This definition seems 
to be quite consistent with that in the text, but does not explain much 
about the nature of delivery generally. The old name for delivery was 
** bailment But, when, after the publication of Sir William Jones* 
famous Essay on Bailments in 1781, the Courts began to be concerned 
with the contracts deemed to arise out of various classes of bailments 
(hire, loan of goods, deposit, etc,}, the word came to be applied rather 
to those contracts than to the bailment which gave rise to them. 

(For these contracts, see ante. Book II, Part II, Sections III, IV, V, 

VII, VIIL) 

1471. Where specific and ascertained goods are Delivery 
in the custody of a wharfinger or warehouseman, 

as agent for the owner, an order by the latter to the 
wharfinger or w^arehouseman, directing him to hold 
the chattels at the disposal of another person, will, 
when assented to by the wharfinger or warehouseman. 
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be equivalent to a delivery to such other person by 
the person giving the order. 

Lucas V, Dorrien (1817), 7 Taunt. 278. 

Godtsw Rose (1855), 17 C.B. 229, at p. 23 Williams, J. 

Pearson v. Dawson ( 1 8 5 8), E.B. & E. 448, at p- 456, per Lord Campbell. 
CJ. 

The rule holds, even when the deliverer and the warehouse- 
man are the same person {Castle v. Sworder (1861}, 6 H. & N. 
828). But a mere delivery order has not the effect of changing the 
possession, until it is assented to by the wharfinger or warehouseman 
{M^Etuan V. Smith (1849), ^ H.L.Cas. 309). And, where unascer- 
tained goods have been llie subject of a sale or other transactionj 
a delivery order does not pass possession until the goods have beer 
weighed or otherwise ascertained {Hawes v. Watson (1824), 2 
B. & C. 540 ; Mordaunt Brothers v. British Oil and Cake Mills, 
[1910] 2 K.B. 502). An indorsement and delivery of a dock warrant 
issued by a dock company has by custom much the same effect as the 
giving of a delivery order {^winger v. Samuda (i 8 1 7), 7 Taunt. 265}. 

Deikery 1472, Delivery may be effected by handing to 
i^^gd acceptance by the deliveree of a key or other 

means by which the deliveree may obtain access to 
the chattels intended to be delivered ; but the hand- 
ing over and acceptance of a mere symbol of owner- 
ship or possession will not be a delivery of the chattels 
symbolized. 

Jones V. Selby (1710), Free. (Ch.) 300. 

Ward V, Turner ( 1 7 5 2), 2 Ves. Sen. 43 1 , at p. 443, per Lord Hard wicke 
C. 

Chaplin v. Rogers (1800), i East, 192. 

Hilton V. Tucker (1888), 39 Ch. D. 669. 

There is no such thing as “ symbolical possession ”, 

Loss of 1473. Possession of a chattel corporeal may be 

possession Jqjj abandonment, (ii) by transfer or delivery, 

(iii) by taking, or (iv) by destruction. 

It should be noted that loss of physical control {de facto possession) does 
not necessarily mean loss of legal possession, e.g. a trustee of chattels 
left under the control of a beneficiary {Barker v, Furlongs [1891] 
2 Ch, 172). 

In the case of Peruvian Guano Co. v. Dreyfus Brothers & Co., 
[1892] A.C, 166, certain expressions of some of the learned lords 
might lead to the conclusion that the mere appointment of a receiver 
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by the Court would of itself divest the possession of the then 
possessor of the goods. But it appears that, in Act, the goods had been 
actually delivered to the receiver {Ibid, at p. 169). 

1474. Where the control of a chattel corporeal Finding 
has been intentionally abandoned by its former 
possessor, the latter ceases to have possession of it ; 

and the finder of the chattel who takes it acquires 
possession of it. 

R. V. Glyde (1868), L.R. i C.C.R. 139, at p. i^i,per Cockbcrx, C.J. 

Semhle : the finder acts at his own risk, so far as civil trespass is 
concerned {Merry v. Green (1841), 7 M. & W. 623). But if he 
has no reason to believe that the chattel has been accidentally lost, 
nor any reason for thinking that the loser can be found, he is not 
guilty of larceny if he appropriates it {R. v. Glyde, ubi supra ; R. v. 

Knight (1871}, 12 Cox, C.C. 1 02). 

1475. Taking, lawful or unlawful, by another Taiing 
person of a chattel deprives the former possessor of 
possession. 

Y.B. 21 Edw. IV, [1482] Hil. pi. 9 at fo. 7 ^, per Brian, C.J. 

Y.B. 4 Hen. VII, [1489] Pasch. pi. i at fo. 5, per Hussev, C.J. 

One of the most common cases of lawful taking is by a sheriff 
or County Court bailiff under a writ of execution {Charlesworth v. 

Mills, [1892] A.C. 231). Goods seized by a private distrainor are, 
however, deemed to be in the possession of the distrainee until actually 
removed from the premises {Whitley v. Roberts {i^'ZS), M’Cle. & Yo. 
at p. 1 1 8, per Hullock, B.) ; and it would seem that a sheriff has 
not possession of goods of the existence of which, though they were 
on the premises, he was unaware (Johnson v. Pickering, [1908] i 
K.B. i). 

1476. The possession of chattels corporeal which Chattels of 
were in the possession of a deceased person at the 

time of his decease is deemed to have vested in his 
executor or administrator at the moment of his 
decease. 

(a) Fishery. Young (1614), 2 Bulst. 268. 

(b) Y.B. 36 Hen. VI (1457), Mich. pi. 4 at fo. 7. 

Long V. Hebb (1652), Sty. 341, per Rolle, C.J. 

Tharpe v. Sta//zaood {iS^j), 5 Man. & G 760. 
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Rights 1477 . The possessor of a chattel corporeal has the 

following rights, viz. : — 

(i) to defend his possession by force if necessary 
(except as against a person entitled to deprive 
him of it), and to retake possession against 
anyone who has wrongfully deprived him of it; 

§ 781 ante. 

(ii) to bring actions in the nature of Trespass, 
Trover, Detinue, and Replevin, against any- 
one wrongly interfering with, or depriving 
him of, his possession. 

As to the nature of these actions, see Book II, Part IV ante. 

Liaii/ities 1478 , The possessor of animals or other chattels 
corporeal is liable for damage caused by such animals 
or other chattels to the extent specified in §§ 760- 
767 and §§ 1021-1023 ante. 

Generally speaking, the mere possessor of chattels is not, as such, 
liable for damage to other persons caused by them. But of course he 
may be made liable for intentional or n^ligent use of them. The 
nature of the wrong thus comiiutted will depend, according to me 
classification adopted by the English Law of Torts, upon the nature of 
the damage caused. 
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TITLE I— GENERAL 


1479. The user and disposition of chattels cor- ResHctim 
poreal cannot, except in the case of patented articles , vmtnhif 
be subjected to any conditions or restrictions, in such 
a manner as to bind owners generally and, in the 
case of patented articles, such conditions and restric- 
tions are only binding on persons yvho take with 
notice of thcm,'®> and subject to the provisions of the 
Patents and Designs Acts, 1907-1932. 

(a) Incaniesctnt Gas Light Co., Ltd. v. Cantele (1895), X2 R.P.C. 262, 

at p. 264, per Wiiu, J., approved in 

National Phonograph Co. of Australia, Ltd. v. Menck, [1911] A.C. 

336, P.C. 

(b) Taddy y Co. v. Sterious Sff Co., [1904] i Ch. 354. 

McGrutherv. Pitcher, [1904] 2 CL 306. 

(c) National Phonograph Co. of Australia, Ltd. v. Menck, uhi supra, at 

p. 351. 

Columbia Graphophone Co. Ltd. y. Murray (1922), 39 R.P.C. 239. 

Gillette Industries, Ltd. v. Bernstein, [1942] Ch. 45. 

The rule in the text only applies to attempts to bind purchasers 
in rem, not to contractual restrictions. The decision in Lord Strath- 
cona S.S. Co. v. Dominion Coal Co., [1926] A.C. 108, (P.C.) is 
inconsistent with Taddy ^ Co. v. Sterious ^ Co. {uii sttprci) and has 
been restricted in its application “ to the very special case of a ship 
under a charter-party” (Glare v. Theatrical Properties, Ltd. and 
Westhy & Co. Ltd., (1936] 3 All E.R. 483, at p. 490, per Lord 
Wright) and was view^ with some doubt by Lord Greene, M.R., 
in Greenhalgh v. Mallard, [1943] 2 All E.R. 234 at p. 239. 


1480. At common law, no successive estates could Successive 

be created in chattels corporeal : interests in 

„ r on ™ • chattels 

Re Walker, Mactntosh-Walker v. Walker, [1908] 2 Ch. 705. 

But — 


(i) chattels corporeal (not being consumable 

rsa 


Y 
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goods) may, subject to the Rules against 
Perpetuities and Accumulations {post^ §§ 1 679- 
1690), be vested by deed or testament in 
trustees upon trust to permit one or more 
persons to enjoy, simultaneously or succes- 
sively, the use of them for life or years, 
with a subsequent trust for the benefit of other 
persons ; 

Eoare v. Parker (1788), 2 Term Rep. 376 (testament). 

Scarsdale {Lord) v. Curzon (i860), i John. & H. 40 (deed). 

Re Hill^ Hill v. Hilly [1902] i Ch. 807 (testament). 

Re Lord Cheshands Settlementy ValenAa {Viscount) v. Chesham {Lady)y 
[1909] 2 CL 329 (deed). 

Re TkynnCy Thynnev* Grey^ [1911] i Ch. 282 (testament). 

The cases stop- at a life interest j but since the taking effect of 
the Law of Property Act, 1925, there is now no objection to creating 
an equitable entailed interest by way of trust in a settlement of chattels 
by the proper use of technical words (s. 130 (1)5 Re Price, [1928] i 
Ch. 579) 5 though such interests cannot be created by the will of a 
testator who died before 19^6 {Re Hope*s Will Trust, Hope v. Thorp, 
[1929] 2 Ch. 136). As to consumable goods, a specific bequest for 
life of these is an absolute gift, so that a gift over is void {Jndrew v: 
Andrew (1845}, i Coll. 6865 Breton v. Mockett (1878), 9 Ch. 
D. 95 ). 

(ii) such chattels may, subject to the same Rules, 
be bequeathed directly to one person, with 
an executory limitation over {ante^ § 1265) 
in favour of' another ; 

Jolly V. Wills (1678), 2 Rep. CL 137. 

Hyde v. Parrat (1^6), r P. Wms. i. 

Foley V- Burnell (1785), i Bro. C.C. 274. 

Re Tritton, Ex parte Singleton (1889), 61 L.T. 301. 

The precise nature of the interests so created is uncertain ; but 
it appears that the person having the first interest is entitled absolutely 
subject to an executory contingent interest for the ultimate donee, 
and a duty to preserve the property. {Re Trittm {uli supra) \ Re 
Thynne {ubi supra ) ; Re Swan, Withamv, Swan, [1915] i Ch. 829). 

(iii) the possession of chattels corporeal may, by 
way of hire, loan, deposit, or other bailment 
or delivery {ante, § 1470), be vested in one 
person, the ownership ronaining in another. 
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This is, of course, not, strictly, a case of successive, but of con- 
current interests. 

1481 . An owner of chattels corporeal has in re- 
spect of injury to his ownership the remedy described 
in §§ 882, 884, ante. 

Of course, if the owner is in possession, he will also have, and will 
naturally prefer, his possessory remedies. 

. 1482 . Where a chattel of a rare and peculiar 
value, for the loss of which damages would not be an 
adequate remedy,*®’ is unlawfully withheld from the 
person entitled to it, or where any chattel has been 
withheld from the person entitled to it, by an abuse 
of fiduciary relation ship,***’ the Court, in the exercise 
of its equitable jurisdiction, may order the person in 
whose hands such chattel is, to yield or restore it to 
the person entitled, on pain of imprisonment. 

(a) Pust’j V. Pusty (1684.), ^ Vera. 273. 

Somerset {Duke) v. Cooksou (1735), 3 Wins- 390, and compare 

North V. G.iV. Riy. (i860), 2 Giff. at p. 69. 

(b) Felis V. Read (1796), 3 Ves. 70. 

Lozotierv, Lowther (1806), 13 Ves. 95. 

Wood V. Rozoclijffe (1847), 2 Ph. 383. 

Owing to the improvement in the common law remedies for the 
recovery of chattels (ante, §§ 882, 884), this branch of equitable 
jurisdiction is now of less importance than before. But (semble) it is 
still in existence. Like all equitable remedies, it will be given only on 
equitable terms {Lodge v. National Union Investment Co,, Ltd., [i 907] 

I Ch. 300). 

1483 . Tl^e owner of a chattel corporeal (not being 
a possessor), other than the owner of a dog under the 
Dogs Acts, 1906-1928, is not liable as such for any 
damage caused by the chattel. 

Whilst it is difficult to find any positive authority for this state- 
ment, the absence of any form of action by which a personal liability 
could be enforced against an owner of chattels, merely as such, is 
ahnost conclusive negative authority. Liabilities in respect of cattle, 
wild animals, and dangerous substances {ante, §§ 760-767, 1021-1023) 
are liabilities attached to keeping” or possession ; and it may well be 
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doubted whether even the Dogs Act, 1906, though it emplo)7S the 
term “ owner ”, does not really mean “ possessor (See North v. 
IFood, [191+] I K.B. 629 ; Knott v. L.C,C., [1934] i K.B. 126 at 
pp* 140-1, per Lord Wright.) Many liabilities in respect of 
chattels may arise out of contract (e.g. liability to a carrier for inflam- 
mable or explosive goods), and some out of tort (e.g. negligence in 
handling goods or putting them into circulation) 5 but in these the 
question of ownership is quite immaterial. The owner of animals 
may, however, be made indirectly to suffer for damage done by them, 
through the remedy of distress damage feasant {ante, % 781). And 
{semble) proof of ownership is primd facie proof of possession {Barnard 
V. Sully (1931), 47 T.L.R. 557;. 

1484 . Any prohibition against alienation attached 
to the gift of chattels corporeal, other than a restriction 
affecting a life interest {fast, § 1691) or the interest 
of a married woman (§§ 1696-1700), is void. 

Bradley v. Peixoto (1797), 3 Ves. 324. 

Corbett v. Corbett (1888), 14 P.D. 7. 

Re Dugdale, Dugdale v. Dugdale (1888), 38 Ch. D. 176. 

The power of the Court to remove the " restraint on anticipa- 
tion ” in the case of the married woman, is now regulated by the 
Law of Property Act, 1925, s. 1 69. See post, §§ 1 696-1 700. And, 
of course, owing to the operation of the Law Reform (Married 
Women and Tortfeasors) Act, 1935* s. 2, cases of valid restraint on 
anticipation will become increasingly rare, 

1485 . Any attempt, by the transferor of a chattel 
corporeal, to provide for the devolution of the chattel 
after the death intestate of the transferee to whtAn an 
absolute interest in such chattel has been transferred, 
is void. 

Holmes V, Godson (1856), 8 De G.M. & G. 152. 

Re Dixon, Dixon y. Charlesworth, [1903] z^'Ch. 458. 

Such an attempt, as has been previously remarked, is, in effect, an 
attempt to make a testament for the transferee. 
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1486. The person in whom a franchise of treasure Franchise 
trove, waif, stray, wreck, free fishery, royal fish, or 

free warren {antCy §§ 1154-1166) is vested, has 
such a property in the chattels being the subject of 
such franchises, as will enable him to recover such 
chattels or their value, by seizure or action, from 
any person unlawfully attempting to convert them 
to his own use. 

Y.B. ar Hen. VIII (152^), Mich. pi. a, fo. 9. 

Sutton V. Moody (1697), i Ld. Raym. ajo, per Hoit, C.J. 

Biddulph V. Ather (1755), 2 Wik. 23. 

Dunwich Corpn. v. Sterry (1831), i B. & Ad. 831. 

3 /adesv. Higgs {186 f), ii H.L.Cas. 62 i,atp. 633 ,^Lord Westbury.C. 

1487. The person who is entitled ratione soli to Game 
kill the game on a particular area (§ 1295 

has a similar property in such game, if it is captured or 
killed within sudi area, but not otherwise. 

Sutton V. Moody (1697), i Ld. Raym. 250. 

Churchward v. Studdy (1811), 14 East, 249. 

Riggv. Lonsdale {Earl) (1857), i H. &:N. 923. 

Blades v. Higgs (1865), ^ ^ H.L.Cas. 621. 


1488. Chattels corporeal may be the subject of Equitable 
equitable OAvnership ; and such equitable ownership 
will be protected in the same manner, and subject to 
the same limitations, as legal ownership, except that 
it will not be protected against a bon& Jide purchaser 
for value who has obtained the legal ownership in 
sudi chattels. 

Joseph V. Lyons (1884), 15 Q.B.D. 280. 

Hallasy. Robinson (1885), 15 Q.B.D. 288. 

There have been very few decisions on the nature of equitable 
ownership of chattels corporeal ; but, probably, the same principles as 
those regulating equitable interests in land {ante, 1281-1294) 
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would apply. It should be remembered, however, that even legal 
ownership (and, therefore, a fortiori, equitable ownership) of chattds 
corporeal may be defenceless against risks which do not affect interests 
in land, e.g. "* apparent possession ” of a bankrupt, sale in market overt, 
etc. These risls have been, or will be, duly noted in their proper 
places. It is also very doubtful whether the equitable doctrines of 
constructive and imputed notice of equitable interest {ante, § 1293) 
have any application to chattels corporeal. Certainly the doctrine of 
constructive notice has not, when Aese chattels have been made the 
subject of a conunercial transaction {Manchester Trust v. Furness, 
[1895] 2 Q.B. at p. 545, per Lindley, L.J, ; Lloyds Bank, Ltd. v. 
Swiss Bankverein (1913), 108 L.T. 143). Of course, the Statute of 
Uses had no application to chattels {Hinson v. Burridge (1594), 
Moore (K.B.) 701). 

1489. Semble : personal ornaments and articles' 
of wearing apparel given by a husband to his wife, 
not for her separate use,<»> but in order to maintain 
the credit of his establishment, cannot be alienated 
by the wife during the marriage,'**’ and remain liable 
to satisfy the husband’s debts during his lifetime and 
after his decease.'®’ But, if the husband does not 
alienate them during his lifetime, he cannot deprive 
his wife of them by testament, nor do they pass to his 
personal representatives after his decease.'**’ 

(a) Tasker V, Tasker, [ 1 ^ 95 ] 

(b) Graham v. Londonderry (i 74 ^)> 3 Atk, 393, 

(c) But not until all other assets, mdudxng land and specific l^^es, 

have been exhausted i^ynt v. Tynt (1729), ^ P. Wms* 542); , 

(d) Eastings {Lord) v. Douglas (1634), Cro. Car. 343. (In this case the 

Court allowed a bequest by the husband; but admitted that, 
had he died intestate, the chattels would have gone to the widow.) 

Tipping V, Tipping (1721), i P. Wms- 729. 

Seymore V, Tresiiian (1737), 3 Atk. 358, Lord Hardwicke, C. 

Since the passing of the Married Women^s Property Act, 1882, 
it has been admittedly more difficult than before to establish a case of 
paraphernalia 5 and though, in Tasker v. Tasker, ubi supra, Jeune, P., 
expressed the opinion that the Act had not affected the principles of 
the subject, this dictum was severely criticized by the Court of Appeal 
in Masson, Templier Co, v. Be Fries, [1909] 2 K.B, 831 ; Far- 
well, L.J., stating (p. 833) that “since the Married Women’s 
Property Act, 1882, there can be no question of paraphernalia”. 
The same learned judge, however, in his judgment (p. 839) admits 
that chattels may in fact be given by a husband to his wife on terms 
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which correspond with the old position of paraphernalia. And there 
is nothing to prevent an agreement that the husband shall buy such 
articles for his wife so that they remain his absolute property 
deau, Le Grand Ssf Co. v. Marks, [1918J i K.B. 75). It is, of course, 
necessary to distinguish paraphernalia, not only from chattels which 
are the separate property of the wife, but from ordinary articles of 
domestic furniture, the property of her husband, and from settled 
chattels {ante, § 1441), which the wife is permitted to use, but in 
which she has no legal interest. The Law Reform (Married Women 
and Tortfeasors) Act, 1935, contains no express reference to the 
subject of a wife’s paraphernalia. 

1490. Chattels which by special custom are held Heirlooms 
along with the tenure of a freehold estate of inherit- 
ance cannot be severed by testament from such estate, 
but pass beneficially along with the estate. 

Co. Litt. 185 b. 

Coroen *5 Case (1612), 12 Co. Rep. 105. 

Hill V. Hill, [1897] I Q.B. 483, at pp. 494, 495, per Chittv, L.J, 

The successor may bring Trover for the heirloom {Pusey v. Pusey 
(1684), I Vern. 273, per North, L.K.). In ordinary language, the 
term heirloom ” is used to describe chattels settled to follow so far 
as possible the devolution of the land {ante, § 1453). But these have 
not the peculiar legal character of heirlooms, e.g. they are pure 
personalty, and vest absolutely, subject to the settlement, in the first 
taker of an interest of inheritance in the land who attains twenty-one. 

Note on JEquitaile Rights Generally 

It seems desirable, regard being had to the manner in which 
equitable principles have been introduced into English law, to state 
here conspicuously that, despite the provisions of the Judicature Acts, 
all equitable rights, whether in the nature of property or merely equit- 
able claims to relief against transactions vitiated by undue influence, 
mistake, or other equitable defect {ante, §§ 180-193), or of equitable 
remedies such as specific performance {ante, §§ 264-269), are subject 
to two important conditions, viz. (i) that they can only be en- 
forced in the discretion of the Court and on terms which the Court 
thinks fair, (ii) that they can never be enforced against bond fide 
acquirers for value of the legal title, who had no notice of the 
equitable right or claim when they gave their value. If this last 
condition seems strange in the face of the well-known provision of 
the Judicature Act, 1873 (s. 25 (ii)), that where there is any 
conflict or variance between the rules of equity and the rules of 
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the common law with reference to the same matter, the rules of 
equity shall prevail ”, the explanation is, that the rules of equity 
themselves always did recognize the unimpeachable position of the 
purchaser for value of the legal title, acquired without notice of equit- 
able claims. In fact, the Judicature Acts, though fusing tribunals, 
have not by any means fused law and equity. 



SECTION X 


ACQUISITION OF OWNERSHIP OF 
CHATTELS CORPOREAL 


. TITLE I— ABSOLUTE ACQUISITION 

1491. Ownership of chattels corporeal may be Acquisition 
:quired absolutely by (i) capture or taking, (ii) pro- 
jction, (iii) delivery, (iv) deed, (v) transfer of bill 

• lading, (vi) sale, (vii) succession. 

1492. Chattels the ownership of which has been Appnpna- 
)andoned by their former owner without passing 

to the possession of other persons,^®’ animals 
zturae^ and other res nullius become (subject to § 1295 
7 *, and to the rights of the Crown) the property of 
ly person who appropriates them with the intention 

■ acquiring them for his own benefit. 

(a) Blackstone, Comm. II, 9. 

Presumably, the ontis of proving abandonment, if the former 
vrier put in a claim, would be on the taker or finder. But the 
ider of an apparently ownerless chattel is entitled to it, by virtue 
his possession, as against all persons other than the owner {Armory 
Delamrie (ly'az), 1 Stra. 505 ; Bridges v. Hawkesworth (1851), 

■ LJ.(Q.B.} 75) ; unless he is an employee who has found the 
tide on his employer’s land while engaged in the work of his em- 
oyer {Sottih StaffordsKre Water Co. v. Shartnan, [1896] 2 Q.B. 

1 -). It should be carefully noted that “ abandonment ”, for purposes 

this paragraph, means abandonment of ownership as well as 
©session. 

1493. The offspring of animals is the property of 2ou>ne/ 
le owner of the female parent ; except in die case 

■ swans, where the offspring belong equally to the 
vners of both parents. 
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Prior of Hisiefs Case (1344), Y.B. 18 Edw. Ill, fo. 48, Mich. pi. 5;. 

Y.B. 12 Edw. IV, Pasch. (1472), pi. 10, fo. 5. 

Case of Swans (1592), 7 Co. Rep. at p. 17 a. 

Apparently the Roman doctrine of specification though stated as 
part of English law by text-book writers, has not been judicially ac- 
cepted (Y.B, 5 Hen. VII, Tr. (1490}, pi. 6, fo. 15 ; Jnon, (1560), 
IVIoore (K.B.) 19}. But there are dicta in the older case to the effect 
that if the character of a stranger’s material has been wholly changed, 
the stranger cannot retake it. There are also dicta to the effect that, if 
A mingles his chattels with B’s, in such a way that they cannot be dis- 
tinguished, A loses his property (Wardev.jEyre (1615), 2 Bulst. 323}. 

Deikery 1494. Any delivery of chattels corporeal {ante^ 
§ 1470 ) by an owner or person entitled to dispose 
of the ownership thereof,*®’ with intent to pass the 
ownership, will confer ownership on the deliveree.(f) 
Delivery of current money of the realm (including 
bank notes) as .such, to a person who takes it bond 
fide and for valuable consideration, vests the property 
in the taker ; whether the deliverer had any title 
thereto, or right to deal with the same, or not.*®’ 

(a) Sembie^ even by an infant {Re Burrows^ Ex farte Taylor (1856), 

8 De G.M. & G. 254), 

(b) Clarkes Case (1589), 2 Leon. 30, 89. 

This decision is interesting as showing that it is immaterial that 
the delivery is made for a special purpose. It was said by Doddx- 
RiDGE, J., in Wiseman and Denham’s Case (1623), Godb. 329, that 
mere tender of a thing which the party ought to have ” changes the 
property. But the Court was divided in opinion whether a gopd 
tender had been pleaded. 

(c) Miller y. Race (1758), i Burr. 452. 

Clarke v. Skee and Johnson (1774), i Cowp. at p. 200, per Lord 
Mansfield, C.J. 

If, however, the coins or notes in question were not passed away 
as money, but as specific chattels, the rule does not apply {Moss v. 
Hancock, [1899] 2 Q.B. iii). 

Loan for 1495. The ownership of chattels corporeal which 

consumption are the subject of a loan for consumption passes to the 
borrower on the delivery of the chattels to him. 

Doctor and Student, ii, 38. 

Grounds and Maxims (Noy), 91. 

Essay on Bailments (Sir W, Jones), 65. 
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It is as curious as it is su^estive, that not a single case of a loan 
for consumption (other than a loan of money, as to which see ante, 

§§ 396-407), appears in the ordinary Reports ; though, possibly, a 
care^ sear^ of the Year Books would reveal such cases. For it 
seems impossible to doubt that, for example, if A lends B a motor tyre 
on an emergency, he can recover a similar article or its value from B 
by some form of action. 

1496 . Gift or exchange of a chattel corporeal, Gifts with- 
without delivery or deed, is not effectual to pass the 
ownership unless the chattel is already in the 
possession of the intended donec.<'»> 

(a) Irons'S. Stnallpiece (1819), 2 B. & Aid. 551. 

Cochrane v. Moore (1890), 25 Q.BJD. 57 (overruling Re Harcourt, 

Daniy v. Tucker (1883), 31 W.R. 578, and ReRidgzoay (1885), 

15 fi.B.D. 447). 

The rule is the same in donatimes mortis causd (pest, §§ 2027- 
2031). See Bunn v. Markham (1816), 2 Marsh. 53*1 approved in 
Irons v. Stnallpiece, uU supra. 

(b) Cain V. Moon, [1896] 2 Q.B. 283. 

Re Weston, Bartholomew) v. Menvcies, [1902] i Ch. 680. 

Raiolinson v. Mort (1905), 93 L.T. 555. 

Re Stone ham. Stone ham v. Stone ham, [1919] i Ch. 149. 

The first two of these were cases of donatio mortis eausd. But it 
was assumed in both that the rule applied also to gifts inter vivos. 

1497 . Ownership of a chattel corporeal may be i>eed 
transferred (subject to the Bills of Sale Acts, 1878 
and 1882) by a deed expressing an unequivocal 
intention to that effect, without delivery of the chattel, 
and without valuable consideration.*®’ Acceptance 

of such ownership on the part of the intended trans- 
feree win be presumed ; unless there is evidence of 
disclaimer by him.*”’ 

(a) Y.B. 7 Edw. IV (1467), Mich., fo. 20 B. pi. 21. 

Butlers. Balter (1591), 3 Co. Rep. at p. 26 b. 

Siggers v. Brians (1855), 5 E. & B. 367. 

Standing y, Bmring (1885), 31 Ch. D. 282. (This was a case of 
stock ; but the general rule was affirmed.) 

Cochrane y.Moore\i%^o), 25 Q-B-D. 57, atpp. 67, 68,p^rFRy, LJ. 

(b) This is the general rule with regard to transfer by deed {ante^ § 1 360), 

London & County Banking Co.^ Lid, v. London SfT River Plate Bank 

(1888), 21 Q.B.D. 535, at p, S4r,/<rr Lindley, L.J. 

One result of the rule stated in this paragraph is, tfiat a donor 



8o8 


PROPERTY 


cannot revoke a gift by deed, even though there is no acceptance or de- 
livery, if the donee was intended to take any beneficial interest under 
it. It is otherwise if the donee is a mere mandatory to carry out the 
intentions of the donor (Siggers v. Evans, uhi supra). It appears by 
Flory V. Denny (1852), 7 Exch. 581, that the ownership of chattels 
may be transferred by writing not under seal, or even by word of 
mouth, for value. Quaere : Is this anything more than a sale ? Such 
a document would now clearly fall within the provisions of the Bills 
of Sale Acts. 


Future- 

acquired 

chattels 


1498 . A purported assignment by deed of chattels 
corporeal of which the assignor is not owner, and over 
which he has no present power of disposition, does 
not convey the legal ownership of such chattels ; even 
if the assignor subsequently acquires the ownership 
or power to dispose of them.<®> But an assignment 
by deed or writing, if made for valuable consideration, 
of such chattels will be treated as a contract to assign, 
and, if such as the Court will enforce specifically 
{ante^ §§ 264-269), will pass the equitable ownership 
of such chattels to the assignee, so soon as the 
assignor acquires such ownership or power.<*» 

(a) Lunnv. Thornton (1845), i C.B. 379. 

Holroyi^. Marshall (1862), 10 H.L.Cas. 191, at p. 2ii,per Lord 
Westbury, C. 

(b) Langton v. Horton (1842), i Hare, 549. 

Holroyd v. Marshall^ ubi supra. 

Collyer v, Isaacs {1881), 19 Ch. D. 342. 

As in the case of equitable interests in land, this equitable o^et- 
ship will not be enforceable ^inst a purchaser for value of the legal 
ownership in the diattels without notice of the equity {Joseph v. 

(1884}, 15 Q.B.D. 280 5 HallasY. Robinson (1885), 15 Q.B.D. 
288}. Semble : however, subject to this qualification, a mere spes 
successionis may now be assigned by writing for valuable consideration 
{Re Lind, Industrials Finance Syndicate, Ltd. v. Lind, [1915] 2 Ch. 
345}. As to the rule that chattels not in existence or not the property 
of the assignor, at the time of the assignment were hot assignable at 
common law, there was and {semble) still is an exception in respect of 
such chattels in which the assignor has a potential interest, e.g. all the 
wool from the sheep which he has {Grantham v. Hawley (1615), 
Hob. 132 ; Fetch v. Tutin (1846), 15 M. & W. 1 10). 


Absolute Ml 1499 . Subject to § 1506, an assignment by deed 

of sale 
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of chattds which remain in the possession of the 
assignor will be void against the trustee in bank- 
ruptqr of the assignor, and against execution creditors 
of the assignor unless it complies with the require- 
ments of s. 8 of the Bills of Sale Act, 1 878. 

Bills of Sale Act, 1878, s. 8. 

The requirements of the section are (i) attestation by a solicitor 
stating that the effect has been explained by him to the assignor, 

(2) registration within seven days of execution (there is a provision 
in s. 9 against evasion of the Act by the execution of a succession of 
assignments within successive periods of seven days), (3) statement 
of the consideration for which the assignment was given. It should 
be noted that by the defining seaion (s. 4) of the Act, the term “ bill of 
sde ” includes many documents which would not, apparently, pass 
the ownership in the goods at all ; and it would seem that the existence 
of unregistered documents of such kind is not fatal to a transaction, 
unless it is necessary to rely upon them in proof of title {Manchester^ 

Sheffield Lincolnshire Rly. Co, v. North Central Wagon Co, (1888), 

13 App. Cas- 554 5 Charlesworth v. Mills, [1892] A.C. 231). An 
ab^lute assignment which does not comply with the requirements of 
the Act of 1878, may, nevertheless, be valid as between the parties 
{^uck v. Southern Counties Deposit Bank (1889), 42 Ch. D. 471}. 

But, subject to this reservation, absolute assignments take effect in 
order of registration, not of date (Bills of Sale Act, 1 878, s. load fin,). 

It was laid down generally in Re Standard Manufacturing Co,, [1891] 

I Ch. 627, that corporations, at any rate limited companies within the 
Companies Acts, are not within the provisions of the Bills of Sale Act, 

1878. But it is right to point out that the judgment of the Court 
dealt mainly, if not entirely, with securities, and especially debenture 
securities. 

1500 . The provisions of the Bills of Sale Act, Exempted 
1878, do not apply to assignments for the benefit of 
the creditors of the assignor, marriage settlements, 
transfers of any ship or vessel or any share thereof, 
transfers of goods in the ordinary course of business, 
bills of sale of goods in foreign parts or at sea, bills 
of lading, India warrants, warehouse-keepers’ cer- 
tificates, warrants or orders for the delivery of goods, 
or other documents of title used in the ordinary course 
of business for the transfer of goods. 

Bills of Sale Act, 1 878, s. 4. 
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1501. The ownership of a registered Britidi ship 
or of any share therein can only be transferred by 
an attested bill of sale, containing the particulars re- 
quired by the Merchant Shipping Acts, and registered 
at the ship’s port of registry. 

Merchant Shipping Act, 1894, ss. 24-26. 

Changes of ownership arising from marriage, death, bank- 
ruptcy, or causes other than voluntary transfer, must also be regis- 
tered (ss. 27-29) ; and no equitable interest or any notice of trust 
may be registered. But equitable interests in ships may be enforced 
personally against the legal owners in the same way as other equitable 
interests in personalty (ss. 56, 57). Certain small vessels eng^ed in 
coasting and river service are exempt from registration (s. 3). 

1502. An owner or person entided to dispose of 
the ownership of goods in course of transit by sea, 
or awaiting delivery in the hands of the shipowner 
after such transit, may pass the ownership therein 
by indorsement and delivery to another person of a 
bill of lading of sudi goods, or, if the bill of lading 
is indorsed in blank, by delivery only of such bill.<i> 
Such delivery, if made for valuable consideration, 
will be effectual against the right of stoppage in tran- 
situ of an unpaid vendor of the goods.<«> 

(a) The holder of a bill of lading is not in the position of the holder of 

a bill of exchange, “ The transfer of the document of title • , 

has no greater effect at common law than the transfer of the actual 
possession** {(loh v. l^orth Western Bank (1875), L.R. 10 C.P. 
354, at p- 363, per Blackburk, J.). 

(b) Barbers. Meyerstein (1870), L.R. 4 H.L. 317. 

(c) Semble : a bill which makes the goods deliverable only to the con- 

signee cannot be transferred at law by indorsement or delivery 
{Henderson ^ Co. v, Comptoir d^Escompte de Baris (1873), L.R. 
5 P.C. 253). But it would seem that delivery of it would pass 
an equitable title. 

(d) Lickiarrozo v. Mason (1787), 2 Term Rep. 63, ultimately confirmed 

on appeal. 

Sanders v. Maclean (1883), rr Q.B.D. 327, at p. 341, per Bowen, 

L.J. 

(e) Lickbarrozo v. Mason, ubi supra. 

1503. The consignee of goods named in a bill 
of lading, and every indorsee thereof to whom the 
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property in the goods mentioned in the bill passes by 
reason of the consignment or indorsement, acquires 
all rights, and is -subject to all liabilities, in respect of 
such goods, as if the contract contained in the bill 
had been made with himself/ »> Every bill of lading, 
in the hands of a consignee or indorsee for value, is 
conclusive evidence, against the person signing the 
bill, of the shipmait and condition of such goods/**’ 

(a) Bills of Lading Act, 1855, s. i. 

It diould be noted that this section only applies where the prop- 
erty in the goods passes. It is dear from the Factors Act, 1 889, s. 3, 
that a mere pledge of the goods covered by a bill of lading may be 
'effected by dealing with the bill ; and the difficulty of deciding whether 
a dealing does or does not pass the property is illustrated by the leading 
case of Sewell v. ’Burdick (1884), to App. Cas. 74 (psrf, Title II, 

§ 1515}. The paragraph only applies to the actual holder of the bill 3 
e.g, the consignee or an indorsee who indorses over before the arrival 
of the cargo loses both his rights and liabilities under the bill {Smurth- 
waite V. l^iliins (l86a), 31 LJ, (C.P.) 214). 

(b) Bills of Lading Act, 1855, s, 3. 

Campania Naviera Vascmzada v. Churchill and Sim, [1906] i K.B. 

237 - 

Martineatts, Ltd. v. Royal Steam Packet Co., Ltd. (1912), 106 L.T. 

638. 

1504. Semble : the ownership of chattels corporeal Lengposset- 
is not acquired by long possession ; even though the 
action of the owner against the possessor for the time 
being is barred by lapse of time. 

Putt V. Roster (1682), 2 Mod. Rep. at p. 319, per Curiam. 

Miller v. Dell, [1 891] i Q.B. 468, at p. 471, per Lord Eshek, M.R. 

London and Midland Bank v. Mitchell, [1899] 2 Ch. at p. i6d, per 
Stiruno, J. (things in action). 

As to whether an owner may retake by force after his action is 
Statute-barred, see Pollock Wright, iUd. pp, 114, 115 5 Holds- 
worth, History of English Lem, vol. 7, pp. 463, 464 3 Ames, Jnglo- 
Ametican Essays in Legal History, vol. 3, p. 569 5 Jenks, 49, 

L.Q.R. 215. 
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1505. Chattels corporeal may be made a security 
for the payment of money by (i) mortgage, (ii) pledge, 
(iii) lien. 

1506. Subject to the Bills of Sale Acts, 1878 and 
1882, a mortgage of chattels corporeal may be 
elfected by any means by whidi an absolute transfer 
of ownerdiip ‘ of such chattels may be made [ante^ 
Title I) ; provided that there is an intention to pass 
the ownership of the chattels by way of security for 
the payment of money. In such a case, the transferor 
or his successor in tide will be able to redeem the 
chattels on payment of the amount secured, with 
interest, and costs, if any. 

Ryall V. Rolle (1749), i Atk. 165. 

Remsv. Capper {iSjS), 5 Bing. (N.C.) 136. 

Meyerstein v. Barier L.R. 2 C.P. 38, at p, 5i,pfrWiiiEs, J, 

Reeves V. Barlow (1884), 12 Q.B.D. 436. 

Re Hardwick, Ex parte Hubbard (i886), 17 Q.B.D. 690, at p. 6 g6,per 
Lord Esher, M.R. 

Re Morritt, Ex parte Official Receiver (1886), r8 Q.B.D. 222, at pp. 
232-4. 

As a general rule, securities on diattels in which* the possessibh 
passes to the creditor are effected by way of pledge, which does not 
transfer ownership, but only possession (see post, %% IJ14-1S22). 
But if it were held that a delivery of chattels by way of security could 
not transfer the ownership, then the curious result would follow, that 
an assignment where the assignor retained possession would (if the 
requirements of the Bills of Sale Acts were complied with) be more 
efficacious than one where he did not. In F/ory v. Demy (1852), 
7 Exch. 58 1, it was held that a mortgage of chattels might be made by 
unsealed writing, without delivery. 

1507. A bill of sale, given by way of security for 
the payment of money,<a> will, if executed on or after 
I St November, i882,<*»> be void (wholly or partially) 

812 
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unless it complies with the requirements of the Bills 
of Sale Acts, 1878 and i882.<®> 

(a) Bills of Sale Act, 1882, s. 3. (For the deiinition of bill of sale 

see Act of 1878, s. 4 ; and ante^ § 1499-) 

Whether a hire-purchase agreement ’’ is a bill of sale for the 
purposes of the Acts, depends upon whether it is a genuine transaction 
under which the property in the -goods remains in the vendor, or a 
security for money effected by means of an assignment to the creditor 
followed by a pretended hiring to the debtor {McBain v. Wallace iff 
Co. (1881 6 App. Cas. 588 5 McEntirev. Crossley Brothers^ [^^ 9 S] 

A.C. 457 ; Maas v. Pepper, [1905J A.C. loa). If it is the former, 
a sale by the hirer before the property ^'■ests in him may be treated (if 
not forbidden by the agreement) as an assignment of contractual 
rights {Whiteley v. Hilt, [1918J 2 K.B. 808), 

(b) Bills of Sale Act, 1882, s. 2. 

(c) ss* 4* 9* 

These requirements are set out in the Bills of Sale Acts, 1878 
and 1882, and are (i) an inventory of the chattels comprised in the 
bill, (ii) attestation of’the bill by a credible witness not a party, (iii) 
registration within seven days of execution, or, if executed abroad, 
of arrival in England in due course, (iv) true statement of the con- 
sideration, (v) form specified in the Schedule to the Act, Failure 
to observe the first requirement (s. 4) makes the bill, as to any chattels 
not specifically described, void “ except as against the grantor ” ; the 
omission of any of the requirements (ii), (iii), and (iv), makes the 
transaction totally void as a bill of sale, though, probably, not as a 
personal loan {Heseltine v. Simmons, [1892] 2 Q.B, 547J ; the 
omission of requirement (v), which, however, only applies where the 
money secured is to be paid by the grantor, avoids the bill altogether, 
and no action can be brought on 3 ie transaction which it embodies 
{Smith V. Whiteman, [1909] 2 K.B. 437 j Hall v. Whiteman, [1912] 
I K.B, 683). It should be carefully noted that, owing to the differ- 
ence in wording between s. 8 of the Act of 1878 and s. 8 of the Act of 
1 882, and to the operation of s, 4 of the Act of 1 878, the earlier statute 
applies only to (absolute) bills where the grantor retains possession, 
while the latter applies to all (security) bills where possession does not 
pass to the grantee. The object of registration (which, though the 
Act of 1882 does not expressly require it, must be repeated every five 
years {Fenton v. Blythe (1890), 25 Q.B.D. 417 ; but see Re Tooth, 
Trustee v. Tooth, [1934] Ch. 616), is, of course, to secure publicity ; 
and anyone may inspect and take copies of registered bills of sale, on 
payment of fees (Act of 1 878, s. 16 i 1882, s, 16), The provisions 
of the Act of 1882 are expressly (s. 17) excluded from affecting 
debentures issued by incorporated companies ; and, probably, they do 
not apply to any securities given by a company which require registra- 

z 
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tion under the Companies Act, 1929 {Re Standard Manfg. Co., 
[1891] I Ch. 627, at p. 648, per Bowen, LJ. ; Richards v. Kidder- 
mnster Overseers, [1896] 2 Ch, 212). But these decisions were on 
the Companies (Consolidation) Act of 1908. 

1508. A bill of sale given by way of security for 
the payment of money is void, except as against the 
grantor, in respect of any chattels described in it of 
which, at the time of the execution of the bill of 
sale,<»> the grantor was not the owner.'*” 

(a) There are exceptions for (i) growing crops, and (ii) fixtures, plant, or 

trade machinery substituted for those specified in the bill of sale 
(s.6). 

(b) Bills of Sale Act, 1 882, s. 5, 

It is sufficient if the grantor is equitable owner of the chattels, 
e.g. a person who has already given a bill of sale of his goods can 
give a second, by virtue of his ri^t of redemption (Thomas v. Searles, 
[^1891] 2 Q.B. 408}. On the other hand, a bare legal owner can 
also give a valid bill of sale by way of security (Re Sari, Ex parte 
Williams, [1892] 2 Q.B. 591). But a mere bailee of goods with an 
option to purchase but no obligation so to do, is not the “ true owner ” 
(Lewis V. Thomas, [1919] ! K.B. 319). 

1509. Every bill of sale given by way of security 
in consideration of any sum under thirty pounds is 
void. 

Bills of Sale Act, 1882, s. 12. 

1510. A bUl of sale given by way of security does 
not protect the chattels comprised in it from distress 
for taxes, or poor or other parochial rates nor 
does it afford any protection against a distress for 
rent.'*” 

(a) Bills of Sale Act, 1882, s. 14. 

Apparently it protects against general district rates, which are not 
parochial rates (Richards v. Kidderminster Overseers, [1896] 2 Ch. 
212), and against an execution on a judgment for rates of any kind 
(Wimbledon Local Board v. Underwood, [1892] i Q.B, 836). 

(b) Law of Distress Amendment Act, 1908, s. 4 (i). 

1511. A bill of sale to which the Bills of Sale 
Act, 1882 , applies, wiU not, even though duly regis- 
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tered, prevait the chattels conprised therein being 
in the possession, order, or disposition of the grantor, 
in his trade or business, for the purposes of the Bank- 
ruptcy Act, 1914. 

Bills of Sale Act, 1882, s. 1 5. 

Bankruptcy Act, 1914, ss. 37, 38. 

Swift V. P<7»»^//(i 883), 24 Ch. D. 210. 

Re Ginger, Ex forte London and Universal Bank, [1897] 2 
Q.B. 461. 

Hollinskeadv. Egan, Ltd., [1913] A.C. 564. 

This is believed to be the efltect of s. 15 of the amending Act, 
which repeals s. 20 of the Act of 1 878, so far as security bills only 
are concerned (Act of 1882, s. 3). It is, perhaps, unnecessary to 
-^ILattention to, the endless difficulties raised by die wording of the 
Act of 1882. It may be pointed out, however, that, if the grantee of 
a security bill has the right to seize the diattels comprised in it, and 
can do so before he has received notice of an act of bankruptcy on 
the part of the grantor, and before a receiving order has been niade, 
the chattds will cease to be in the “apparent possession” of the 
bankrupt {Re Wright, Ex parte Arnold (1876), 3 Ch. D. 70 (on the 
Bankruptcy Act of i 869)). A general assignment of book debts is 
now also within this provision (Bankruptcy Act, 1914, s. 43J. 

1512 . The grantee of a bill of sale given by way Conditions 
of security may not seize or take possession of the of seizure 
chattels comprised therein for any other than (one of) 
the following causes ; — 

(i) default in payment of the suna or sums of 
money secured, at the time therein provided 
for payment, or in performance of any agree- 
ment in the bill necessary for maintaining the 
security ; 

(ii) bankruptcy of the grantor, or distress on the 
goods for rent, rates, or taxes ; 

(iii) fraudulent removal of any of the goods 
“ from the premises ” ; 

(iv) failure by the grantor, without reasonable 
excuse, upon demand in writing by the 
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grantee, to produce his last receipts for rents, 
rates, and taxes ; 

(v) levy of execution against the goods of the 
grantor under any judgment at law. 

And, even when the chattels have been rightfully 
seized by the grantee, they may not be sold, or removed 
from the premises on which they were seized, until 
after the expiration of five clear days from the seizure ; 
during which time the grantor may apply to the 
Court or a Judge in Chambers to restrain the removal 
or sale. 

Bills of Sale Act, 1882, ss. 7, 13. 

The prohibition against removal or sale within five days applies 
to all security bills, whenever executed (s. 13). Default in pay- 
ment of interest secured by the bill of sale is a ground of seizure 
(Ex parte Ellis, [1898] 2 Q.B, 79). 

1513. A purchaser for value of the legal property 
in chattels corporeal, an equitable interest in whidi 
has previously been created in favour of another 
person by a registered bill of sale, is not, by the mere 
fact of registration, deemed to have constructive 
notice of the existence of the equitable interest. 

Joseph V. Lyons (1884), 15 Q.B.D. 280. 

Hallos Y. Robinson (1885), 15 Q.B.D, 288. 

Re Toothy Trustees, Tooth, [1934] Ch. 618. 

And consequently, the fact that Ae bill of sale has not been 
registered as required by § 1499, n., is immaterial. 

1514. A pledge of chattels corporeal is effected 
by delivery of such chattels to, or to a person on behalf 
of, the creditor (“ pledgee ”), without intent to pass 
the ownership in the chattels, but with intent that 
such chattels shall be a security for the payment of 
money. 

Meyerstein v. Barber (1866), L.R. 2 C.P. 38, at p. 5 1, per Willes, J. 

Hilton V. Tucker (1888), 39 Ch. D. 669. 

Grigg'v. National Guardian Assurance Co., [1891] 3 Ch. 206. 

Though often spoken of as a special property ”, the interest of 
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the pledgee is really only possessory {^ttenbormgh v. Solomon, [1913] 
A.C. 76, atp. 84, Haldane, C.). In The Odessa, The Woohion, 
[1916] I A.C. 145, Lord Mersey at p. 158, criticised the use of the 
term “ special property ” and preferred the term “ special interest ”, 
for it gives the pledge no more than a jus in rem such as a person 
having a lien possesses, except that he may have a power of sale. 

1515. A pledge of goods in course of transit by 
sea can be effected by a deposit of the bill of lading 
with the pledgee with that intent. Whether such 
deposit is intended merely as a pledge, or as a transfer 
of the ownership of the goods, is a question of fact 
in. .each case. 

Sezvel/ V. Burdick (1884), 10 App. Cas. 74. 


1516. A mortgagee or a pledgee of chattels cor- 
poreal has, unless the sum secured has been paid or 
tendered, a right to sell the chattels at any time 
after the day fixed for payment,<*> or, if no day has 
been fixed, at any time after reasonable notice re- 
quiring payment has been given to the mortgagor 
or pledgor.*'” A mortgagee (but not a pledgee) has 
also a right of foreclosure {ante, § 1374 ) in similar 
circumstances.*®’ 

(a) Capperv, Dickinson (1615), i Roll. Rep. 215. 

Pigot V. Cubky (1864), 15 C.B.(N.S.) 701. 

Donald'^, 5«(rMzrj'(i866),L.R. i Q.B. 585, atp, 6o4,p^rMELLORj, 

(b) Be Hardwick^ Ex parte Hubbard (1886), 17 Q.B.D. 690, at p. 698, 

per Bowen, L.J. 

Be Morritf^ Ex parte Official Beceiver (1886), 18 Q.B.D. 222, at 
pp- 232-4, per Curiam, 

Deverges v. Sandeman^ Clark ^ Co., [1902] i Ch. 579, at pp. 
592-3, per Stirling, LJ. 

StubbsY.Slater^[i()io] i Cli.632,atp,639,p«rCoz£NS-HARDY, M.R. 

Of course, in either case, any surplus realized by the sale goes to 
the mortgagor or pledgor unless he has transferred his interest in the 
chattels [PonsoHe v, Webber, [1908] i Ch. 254 5 The Odessa, The 
Woolston, [1916] I A.C. 145, P-C.). 

(c) Carter v. W'ake (1877), 4 Ch. D. 605. 

Harroldy. Plenty, [1901] 2 Ch. 314. 

These were both cases of things in action. But the language of 
the Court applies equally to chattels corporeal. 


Pledge by 
deposit of 
bill of lading 


Pledgees 
right of sale 
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1517. A mortgagee or pledgee of chattels cor- 
poreal is entitled, even before the day for payment of 
the njoney secured has arrived, to dispose of his own 
intere>t therein, either absolutely or by way of security, 
subject to the rights of the mortgagor or pledgor.‘a> 
But, until a lawful sale for the purpose of realizing 
his security has been effected by the mortgagee or" 
pledgee, the mortgagor or pledgor has (subject to 
§ 1516 ) a right of redemption.***’ 

(a) Donald v. Suckling (1866), L.R. i Q.B. 585. 

Francew Clark {1883), 22 Ch. D. 830. 

If the mortgagee or pledgee attempts to dispose of the diatSs 
absolutely before his right to do so accrues, he will be guilty of con- 
version (ante, §§ 856-874) ; though, probably, he will be allowed 
to set off his debt against the value of the chattels (Johnson (Assignee 
of Cumnang) v. Stear (1863), 15 C.B,(N.S.) 330), 

(b) Ratcliff V. Demis (1610), Yelv. 178. 

Kemp V. IFestirook (1749), ^ Ves. Sea. 278. 

According to Lord Hardwicke in the latter case, no lapse of time 
bars the pledgor’s claim to redeem a pledge 5 and the Limitation Act, 
*' 939 * provides no bar. In both cases it was said that the right to 
redeem is restricted to the lifetime of the pledgor, and does not pass to 
his executor. Sed quaere ; this now seems inconsistent with the 
provisions of the Law Reform (Miscellaneous Provisions) Act, 1934, 
in that causes of action vested in the deceased survive for the benefit of 
his estate. In particular, die Pawnbrokers Act, 1872, s. 9, expressly 
gives the executors of a deceased pawner the right to redeem in the 
case of a pledge to which that Act applies. As to the power of the 
Court to review a pledge-contract entered into by a money-lender, 
on the ground of hardiness, see Moneylenders Act, 1927, ss. 10, 15. 


1518.. A pledgee is not liable for damage to 
the chattels pledged not arising from his own negli- 
gence and he may add to the debt all expenses 
reasonably incurred by him in preserving such chattels 
from depreciation or loss.**” But a pledgee may not 
make any use of the chattels pledged ; unless such 
user would not be prejudicial to the chattels.*®’ 

(a) Ratcliff v. Davis (1610), Yelv. 178 ; i Bulst. 29. 

Coggs V. Bernard (1703), 2 Ld. Raym. 909, at p. 917, per Holt, C.J, 
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If, however, the pledgee detains the chattels after pajroent or 
tender of the amount due, he becomes absolutely liable {Coggs v. 

Bernard, ubi supra ; Jmn. (1693), 2 Salk, 522). 

(b) Holt, C.J., in the case of Coggs v. Bernard, ubi supra, limits the com- 

pensation for expenses to user of the chattels. Sed quaere, 

(c) Mores v. Conkam (1610), Owen, 123, at p. 12+, per Curiam. 

Coggs V. Bernard, ubi supra. 

Cooke V. Haddon {1862), 3 F. & F. 229. 

Sometimes the qualification is stated more cautiously as “ unless 
such user would be beneficial ; and both the authorities quoted state 
that a pledgee who uses the pledge is absolutely responsible for its 
safety. 

1519. Notwithstanding § 880 ante^ a pledgee justertu 
may set up a jus tertii in a claim against him by the 
pledgor for a return of the goods. 

Cheesman v. Exhali 6 Exch. 341. 

Singer Manfg. Qo. v. Clark (i 879), 5 Ex. D. 37, at p. 42, per Curiam. 

Cheesman v. Exhall may, however, be explained as a case of fraud. 

Of course, a pledgor cannot (in the absence of special circumstances) 
give any better title to the pledgee than he himself has {Hoare v. Parker 
(1788), 2 Term Rep. 376 5 Jttenbormigh v. Solomon, [1913] A.C. 

76). 


1520. Notwithstanding the existence of the AiienatiMbj 
pledge, the pledgor may alienate the chattel pledged ; 

and the alienee will be entitled to redeem the diattel 
on payment of the amount due on the pledge. 

Franklin v. Neate (1844), 13 M. & W- 481. 

1521. Pledges in the possession of a bankrupt Noti» 
pledgee at the commencanent of his bankruptcy do 

not pass to his trustee and pledges are not liable offie^K 
to be distrained for rent owing by a pawnbroker on 
whose premises they are situated.**** 

(a) There seems to be uo actual dedsion on pledgees. But it is sub- 

mitted that, if the pledgee were a pawnbroker, there would be no 
reputation of ownership (see expressions of Lord Selborke, C., in 
Re Cousm, Ex pane Watkins (1873), 8 Ch. App. 520), while, if 
he were not, the pledge would not be ** in the order and i sposition 
of the bankrupt in his trade or business Of course, the rights of 
the pledgee pass to his trustee in bankruptcy. 

(b) Szeire v. Lead (1865), r8 C.B. (N.S.) 479. 
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On the nther hand, the sheriff under a Fi. Fa. may sell the in- 
terest of the pawnbroker, and {semble) of any pledgee whose period for 
redemptiMii has expired {Re Rollason, Rollason v, Rollason, Halseys 
Cltiim 34 Ch. D. 495 }* 


1522. Pledges given to secure loans by pawn- 
brokert. of sums of forty shillings or under, are subject 
to the provisions of the Pavtubrokers Act, 1872 
pledges given to secure loans by pawnbrokers above 
forty shillings, but not above ten pounds, are also 
subject to the provisions of the same statute, unless 
a special contract is made between the parties in 
manner provided by the statute.<»> 

(a) Pawnbrokers Act, 1872, s. 10 (r). 

(b) Ibid. ss. 10 (i), 24. 

As between the parties, the chief differences between the statu- 
tory and the common law pledge are that the former (i) must be 
accompanied by a pawn-ticket, the production of which is (except 
in special cases) necessary and sufficient authority for delivery up of 
the pledge on redemption, (2) is redeemable within a year and seven 
days, (3) if for not more than ten shillings becomes the absolute 
property of the pawnbroker if not redeemed within that time, (4) if 
for ten shillings or upwards remains redeemable until sale, and can 
only be sold by public auction under statutory regulations, (5) permits 
of only a limited rate of profit being charged by the pawnbroker 
(Hid. ss. 14-19}, Special provisions apply in the case of moneylenders 
(Moneylenders Act, 1927,55. 10, 15}, 


1523. The fact that a pledgee delivers the chattels 
pledged to the pledgor for a special purpose, does 
not necessarily deprive the pledgee of his interest in 
the chattels ; even when the special purpose is to 
effect a sale of the chattels. 

Mort/i IP^estern Bank v, Poyntefy Son and MacDonalds^ [1895] A.C. 56. 

Lloyds Bank, Ltd. v. Bank of America National Trust and Savings Associa^ 
tion, [1938] a K.B. 147. 

Needless to say, the pledgee would not be able to set up his 
right to the goods against the purchaser who had bought at a sale 
authorized by the pledgee. But the pledgee’s right would survive 
against the general creditors of the pledgor. 
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1524 . SenAle : the doctrines of Tacking*®’ {ante^ 
§ ^372)> Consolidation**” (§ 1391), and Clogging the 
Equity*®’ (§ 1389), apply to mortgages of chattels cor- 
poreal. But the doctrine of Consolidation must not be 
used to defeat the policy of the Bills of Sale Acts.*^’ 

(a) Re Salmon^ Ex parte Trustees^ [^9^3] i K.B. 147, 

(b) Bpaldingv. Thompson (1858), 26 Beav. 637. 

Cracknall v. Janson (1879), Ch. D. r. 

(c) Bradley v. Carritty [1903] A.C. 253. 

8 amueiy, Jarrah Timber and PP^ood Paving Corpn.y [1904] A.C 323. 

The authorities are very scanty ; and the cases quoted were all 
concerned with things in action. But there seems to be no difference 
in principle between the two kinds of securities. 

(d) Cheswortk v. Hunt (1880), 5 CP.D. 266. 

It is fairly clear that these doctrines have no general application 
to pledges 5 because the right of the pledgor to redeem is not merely 
equitable, but legal {Crickmore v. Freeston (1870), 40 L.J. (Ch.) 137). 
The Pawnbrokers Act, 1872, s. 22, seems, however, to apply the 
principle of Consolidation, to a limited extent, to pledges. Probably 
the provisions of the Law of Property Act, 1925, ss. 93 and 94, do not 
apply to mortgages of pure personalty (see s. 94 (4)). 

1525 . A lien on chattels corporeal consists of the 
right to retain possession of such chattels until a 
certain claim or certain claims of the possessor is or are 
discharged. For the purposes of this Title, the 
person claiming to retain possession is called the 

creditor ”, and the person entitled, subject to the lien, 
to possession of the chattels, is called the debtor ”, 
whether or not the relation of debtor and creditor 
legally exists between such persons.<®> It is not 
necessary that the debtor should be the owner of the 
chattels/^> 

(a) Jackson v. Cummins (1839), 5 M. & W. 342. 

Shaw V. Nea/e (1858), 6 H.L.Cas. 581, at p. 6or, per Lord 
Chelmsford, L.C. 

(b) Albemarle Supply Co.y Ltd. v. Hind SsT Co.y [1928] i K.B. 307, C.A. 

Liens independent of possession may exist in respect of goods, by 
virtue of maritime law ; but these, as being part of the Law Merchant, 
are not dealt with in this work. The liens of trustees will be treated 
in a later Section. For liens on land, see antet § 1400. There can 
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be no equitable lien on goods, independently of possession, analogous 
to the unpaid vendor’s (or purchaser’s) lien on land {^Lloyds Bank, Ltd. 
\\ Sides Bankverein (1913), 108 L.T. 143 ; Transport General 
Credit Cerpn., Ltd. v. Morgan, [1939] Ch. 531), To create a lien 
as against the owner, it is necessary liiat the person who delivered 
the chattels to the person claiming a lien should have been in lawful 
possession of them {Bowmaker, Ltd. v. Wycombe Motors, Ltd., [1946] 
K.B. 505). 

1526. WTiere a creditor is entitled to retain any 
chattels of the debtor in his possession to satisfy all 
the liabilities towards him of the debtor, or all the 
liabilities of a certain kind, such right is called a 
“ general lien Where the creditor’s right is 
only to detain a specific chattel or chattels to satisfy 
liabilities arising in connection with such chattel 
or chattels, his right is said to be a “ particular lien 
Both general and particular liens may arise (i) by 
operation of law,<®> (ii) by agreement of the parties.<'*> 

(a) Frith v. Forbes (1862), 4 De G.F. & J. 409, at p. 419, per Knight 

Bruce, L.J. at p. 420, per Turner, L.J. 

(b) Anglo-ltallan Bank v. Davies (1878), 9 Ch. D. 275, at p. 289. 

(c) See post, §§ 1 527-1 530. 

(d) Gladstone V. Birley {iSij), 2 Mer. 401, at p. 404 , Grant, M.R. 

(general lien). 

Castellainv. Thompson (1862), 13 C.B. (N.S.) 105 (particular lien). 

1527. A general lien arises by operation of law in 
the cases of mnkeepers,<»> factors,**** wharfingers,*®* 
packers,*®* bankers,*®* stock-brokers,*^* and solicitors,*®* 
who are entitled to retain possession of all chattels 
coming to their hands as such (other than the goods 
of a third person sent to the debtor for a temporary 
purpose known to them****) until all their claims 
against the owners thereof in such capacities are 
satisfied. Any similar lien may be claimed by virtue 
of special custcMn clearly proved.*!* 

(a) Mulliner v. Flcr^jrce (1878), 3 484* 

The Hen of an innkeeper is sometimes spoW of as a “ particular ” 
lien, but in so far as his right is to detain his guests’ chattels in 
respect of all ser\’ices rendered and not in respect of services 
performed on those chattels, it may be regarded in this sense as a 
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“ general ” lien. And the lien extends to chattels not belonging 
to the guest {Roiins Csf Co. v. Gray^ [*^^95] 2 Q.B. 501). (See 
§ 1529, n-). 

Angus V. McLachian (1883), 23 Ch. D. 330. 

(b) Kinloch v. Craig (1789), 3 Term Rep. at p. 122, Ash hurst, J. 

Bock V- Gorrissen (i860), 2 De G.F. & J. 434. 

Stevens v. Bilier (1883), 25 Ch. D. 3 r. 

This lien is sometimes called a ‘‘ consignees ” lien, e.g. in Frith 
V. Forhes^ ubi supra. It is important to note that, if a factor receives 
goods knowing that they have been made subject to a charge in favour 
of a third party, he cannot set up his general lien against such charge 
{ibid.). 

(c\ R. V. Humphery (1825), M’Cle. & Yo. 173. (This case shows that 
the lien prevails against the Crown claiming the goods by extent.) 

But the wharfir^er*s lien does not cover his charges for labour- 
age or warehousing ; unless there is a special custom to that effect 
binding the owner of the goods {Holdemess v. CoUins&n (1827), 7 B. 
& C. 212). And where, by custom, the importer has a certain 
period within which to pay the wharfage charges, during which time 
he may remove the goods, a person who purchases during such period 
is protected against the wharfinger’s lien 5 even though the goods 
are lying at the wharf when the period expires {Crawshay v. Homfray 
(i 820), 4 B. & Aid. 50). 

(d) Ex parte Deeze (1748), i Atk. 228. 

Re Witt^ Ex parte Skubrook (1876), 2 Ch. D. 489. 

(e) Davis v. Bowsker (1794), 5 Term Rep. 488. 

Brandao v, Barnett (1846), 12 Q. & Fin. 787. 

The latter case shows that the lien does not extend to chattels 
delivered to the bankers for a special purpose, inconsistent with the 
right. Nor does it extend to securities in a box the contents of which 
have not been put into the possession of the bankers. 

(f) Jones V. Peppercome (1858), John. 430. 

Re London tA Globe Finance Corpn.^ 2 Ch. 416. 

Hope £sf Co. V. GJendinningy [1911] A.C. 419. 

(g) Cotoellv. Simpson (1809), 16 Ves. 275. 

Re Taylor., Sttleman and Underzooed^ Ex parte Payne Collier^ [1891] 
I Ch. 590, at p, 596, per Lindlet, L-J. 

Re Morris^ [190S] i K.B, 473. 

The lien, however, only extends to the professional charges of 
the solicitor, not to ordinary advances or loans (Re Taylor^ Sttleman^ 
and Underwood^ Ex parte Payne Collier^ ubi supra) ; and it is restricted 
to the client’s interest in the subject-matter of documents in respect of 
which it is claimed Llewellm^ 3 ^ 45 )* 2,11 who 

take under the client are bound by it, e.g. cestuis que irustent whose 
trustee’s deeds are subject to a lien by the trustee’s solicitors acting as 
such {Re Dee Estates, Wright v. Dee Estates, Ltd.^ [1911] 2 Ch. 85)- 
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(h) BKjJxorJw Granara (1854), 10 Exch. 417, per Curiam. 

(j) Bid V. Gsrrissen (i860), 2 De G.F. & J. at p. 443, per Lord 
C^MPBru, C. The cases show, however, that the Court does 
trot ravour such a custom {Ruskfortk v. Hadfieli (i 805), 6 East, 

519)- 

Some text-books state that dyers are entitled to a general lien 5 
and Savill v. Banhard (1801), 4 Esp, 53 is in fevour of that view. 
But the balance of authority seems to be against it ; tJiou^ the 
claim may, doubtless, be established by proof of the existence of 
a special custom affecting a particular locality {preen v. Farmer 
(1768), 4 Burr. 2214 5 Close v. Waterhouse (1802), 6 East, 523, n. ; 
Flake v. Allcock (1866), 4 F. & F. 1074 ; Casals iA Co. and Sassoon 
id Co. V. Holden Wood Bleaching Co., Ltd. (1914), 84 L.J. (K.B.) 

834)- 

1528. Apart from statute, agreement, or special 
custom, neither' a common carrier,'®* nor a public 
warehouseman,''** nor an agent,"** has a general lien 
on chattels corporeal delivered to him as sudi. 

(a) Rasajortk v. Hadfield (1805), 6 East, 519. 
irrighiy. Snell {ilzz), 5 B. & Aid. 350. 

A railway company has a general lien for tolls under the Railways 
Clauses Consolidation Act, 1845, s. 97. 

(b) Leuckhart v. Cooper (1836), 3 Bing. (N.C.) 99. ' 

In Hill iA Sons v. London Central Markets Cold Storage Co., Ltd. 
(1910), 102 L.T. 715, it seems to have been admitted, on grounds not 
stated, that the defendants, warehousemen, had a general lien on the 
goods stored with them. But this may have been by inrtue of special 
custom or agreement. See also yowitt £? Sms v. IJnim Cold Storage 
Co., [1913J 3K.B. I. 

(c) Bock V. Gerrissea, ubi supra, at p. 443, per Lord Campbell, C. 

1529. A particular lien arises by operation of ' 
law, for the reascaiable charges of the creditor, when 
he has expended labour and skill, at the request of 
the debtor,'®* upon the improvement of chattels 
bailed to him."** Semhle : such lien will only prevail 
against the interest of the person requesting the ex- 
penditure of the labour and skill.'®* There is no lien 
for voluntary services.'®* 

(a) Oppeaieim v. Russell (i 802), 3 Bos. & P. 42, at p. 47, per Alvanlev, 
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Ciasev, PFestmore (i8i6), j M. & S. i8o. 

Franklin v. Hosier 4 B. & Aid. 341. 

Scarfe v. Morgan (i 838), 4 M. & W. 270. 

(b) It is essential that the creditor should have a possession which cannot 

be interrupted at the will of the debtor {Forth v. Simpson (1849), 

13 Q.B. 680). Thus, the agister of cattle {Chapman v. Allen 
(1632), Cro. Car. 271 ; Jackson v. Cummins (1839), 5 M. & W. 

342) and the livery stable keeper {Judson v. Etheridge (1833), 

I Cr. & M. 743) have no lien for their charges as such ; though 
the reason is sometimes alleged to be that they do not render 
services which improve the value of the chattels. {Hatton v. 

Car Maintenance Co., Ltd., [1915] i Ch. 621). And the lien 
cannot be claimed by a person who had merely paid the w’orkman. 

Thus, the captain of a ship who pays for repairs done in England 
has no lien on the ship for his outlay {Wilkins v. Carmichael { 1 779), 

I Doug. (K.B.) roi). 

The authorities extend to giving a marine insurance broker a lien 
on the policies effected by him, to the extent of premiums which he 
has paid {Fisher v. Smith (1878), 4 App. Cas. i). 

(c) Buxton V. Baughan (i 834), 6 C. & P. 674. 

Pennington v. Reliance Motor Works^ Ltd,^ [1923] J K.B. 127. 

There may be an exception where the creditor was compellable 
to receive the goods, e.g. a common carrier {Exeter Carriers Case 
quoted by Holt, C.J., in Torke v. Grenaugh (1703), 2 Ld. Raym. at 
p. 867), or an innkeeper {Rohins & Co. v. Gray, [1895] 2 Q.B. 501). 

As a general rule a lien cannot be created against a person without his 
express or implied authority {Cassils £sf Co. and Sassoon & Co. v. Holden 
JVood Bleaching Co., Ltd. (1914}, 84 LJ.(K.B.) 834; Pennington v. 

Reliance Motor Works, Ltd., uhi supra) 5 and such implied authority 
arises where the lien originates in a reasonable user of the chattel by 
a bailee {Singer Mfting. Co. v. L. Sff S. W. Rly. Co., [1894] i Q.B. 

833) or where the bailee undertakes to keep the chattel in repair and 
delivers it for repair {Keene v. Thomas, [1905] i K.B. 136 ; Green v. 

Aid Motors, Ltd., [1917] i K.B, 625). A contractual limitation of 
authority imposed by the bailor on the bailee and not communicated 
to the repairer does not limit the implied authority of the bailee 
derived from the bailee being allowed to possess and use the chattel. 

{Albemarle Supply Co., Ltd. v. Hind ^ Co., [1928] i K.B. 307) ; 
aliter, if the bailment has been determined before the delivery for 
repair {Bowmaker, Ltd. v. Wycombe Motors, Ltd., [1946] K.B. 505}- 

(d) Nicholson v. Chapman (1793), 2 Hy. Bl. 254, 

The seller of goods has, in respect of the unpaid purchase-money, 
the lien specified in §§ 354-356 onte. 

1530. The fact that the chattels were delivered to Express com ^ 
or acquired by the creditor under an express contract 

^ J * consistent 
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with regard to remuneration, does not prevent the 
acquisition of a lien by operation of law if the contract 
contains nothing inconsistent with such lien. 

Chase v. IFestmore, ubi supra. 

Scarf e v. Morgan^ ubi supra, 

Fisher \\ Smith (1878), 4 App. Cas. i. 

1531. Where the lien arises by agreement, the 
rights of the creditor are limited to the interest 
belonging to or capable of being disposed of by the 
debtor at the time when the liability was incurred, or 
subsequently acquired or disposable of by the debtor 
during the continuance of the liability.*^’ But the 
lien, to the extent to which it was valid against the 
debtor, is valid against all persons claiming through 
him, including his trustee in bankruptcy.*’’’ 

(a) ffright v. Snell 5 B. & Aid. 350. 

Buxton w Baughan (1834), 6 C, & P. 674, per Alderson, B 

Barry v. Longmore (1840), 12 Ad. & El. 639. 

Re Sillence^ Ex parte Roy (1877), 7 Ch. D. 70. 

(b) Lempriere v, Pasley (1788), 2 Term Rep. 485. 

Gumeliv, Gardner (1863), 4 Giff. 626. 

Jmitt y Sonsv, Union Cold Storage Co,y [1913] 3 K.B. i. 

1532. A person cannot by unlawfully taking 
possession of chattels acquire a lien upon them. 

Letnpriere v. Pasley, ubi supra, at p. 490, per Ashurst, J. 

This was a case in which the person claiming the lien had paid 
frei^t on goods of whidh he unlawfully obtMned delivery. Semble : 
the rule would be the same if the claim arose in respect of labour 
expended after obtaining unlawful possession (Madden v. Kempster 
(1807), I Camp. 12). 

1533. Generally speaking, the person entitled to 
the benefit of a lien has no power of sale of the chattels. 

Thames Irsn Works Co. v. Pateat Derrick Co. (i860), r John. & H. 93. 

But, by statute — 

(i) an innkeeper may sell chattels which have 
been brought on to his premises by a guest. 
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in manner, and subject to the conditions 
specified in § 521 ante\ 

(ii) a railway company may, after demand, sell, 
to satisfy tolls due to it for the use of the 
railway by the owner of such chattels, any 
chattels in respect of which such tolls are 
due, or any other chattels within the premises 
of the company belonging to the same owner ; 

Railways Clauses Consolidation Act, 1845, s. 97. 

(iii) an unpaid seller of goods has the right to 

resell the goods xandcr the conditions specified 

in § 361 ante. 

1534. A creditor who detains chattels for the Nt charge 
purpose of enforcing his lien for skill and labour, is 

not, in the absence of special contract, express or 
implied, entitled to add to his lien a charge for safe 
keeping of such chattels. 

Bomes v. British Empire Shipping Co. (i860), 8 HX-Cas. 338. 

1535. The liabilities of the creditor with regard LiaiUitiei 
to the safe custody of the chattels upon which he 
claims a lien depend upon the nature of the contract 

under which they are in his possession. 

Jngus V. McLachlan (1883), 23 Ch. D. 330. 

For particulars of these various contracts see ante §§ 385-407, 

514-548. 

1536. A lien is extinguished by (i) waiver of the Extinction 
lien,‘»> (ii) payment or tender, by the owner of the 
chattels or person entitled to the possession of them, 

of the amount due under the lien,'*** (iii) conversion 
of the chattels to the creditor’s use,<«> (iv) voluntary 
parting with possession of the chattels.^’ 

(a) Merleyw. Hay (1828), 7 L.J.(O.S.) (K.B.) 104. 
meh V. GeoJe (1859), 6 C.B. (N.S.) 367. 

(b) Jones v. Tarleton (1842), 9 M. & W. 675. 
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(c) Jacobs V. LarMr (1828), 5 Bing. 130. (In this case the creditor 

procured the chattels to be taken in execution on a judgment 
recovered by himself against the debtor. His conduct might, 
perhaps, also be treated as a case of waiver.) 

Jones V. Tarieton^ ubi supra. 

Kerfordv. Monde/ 28 L.J. (Ex.) 303. 

(d) S:reef v. Pym ( 1 800), i East, 4. 

Hi// y Sons V. London Central Markets Co/d Storage Co., Ltd. (1910), 
ro2 L.T. 715. 

A mere demand of a lai^er amount than is due to the creditor 
does not destroy the lien {Scarf e v. Morgan (1838), 4 M. & W. 270). 
But a refusal to give up unless the whole of an excessive demand is 
paid is a conversion, and does {Jones v. Tar/eton (1842), 9 M. & W., 
675}. Though the lien is generally lost by a voluntary parting with 
possession. It is not lost by placing them in the hands of a third party 
for safe custody {Levy v. Barnard (1818), 8 Taunt. 149) nor by 
their re-delivery to the owner for a specific purpose {J/bermar/e Supply 
Co., Ltd. V. Hind ^ Co., [1928] i K.B. 307). 

1537. The taking of other security for the 
creditor’s claim,*®’ or the giving of credit for the 
claim,**” if inconsistent with the continuance of 
the lien, is evidence of waiver of the lien. 

(a) Cowe/i V. Simpson (1809), 16 Ves. 275. 

Hecdson v. Guthrie (1836), 2 Bing. (N.C.) 755, 

It was held, by Kay, J,, in Jngus v. Me Lachlan (1883), 23 
Ch. D. 330, that the rule only applied where the taking of new 
security was inconsistent v/ith retaining the lien 5 in other words, 
was an implied waiver. And this view seems to have been followed 
in Re Morris, [1908^ i K.B. 473. 

(b) Raitt V. Mitchell (181 5), 4 Camp., 146, at pp. 149-1 50. 
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INVOLUNTARY ALIENATION OF CHATTELS 
CORPOREAL 

1538. Upon an adjudication in bankruptcy there Bankruptcy 
passes to the trustee in bankruptcy the ov^uership of'^> — 

(i) all such chattels corporeal as were the property 
of the bankrupt at the commencement of 
the bankruptcy 

(ii) all such chattels corporeal as, at the com- 
mencement of the bankruptcy, were in the 
possession, order, or disposition of the bank- 
rupt, in his trade or business, with the consent 
of the true owner, under such circumstances 
that the bankrupt was the reputed owner 
thereof.<°’ 

And such ownership passes from trustee to trustee 
(including the official receiver when acting as trustee) 
on appointment, without any express conveyance.*®’ 

(a) Bankruptcy Act, 1914, s. 18 (i). 

(b) Ibid. s. 37 (i). (For the meaning of this expression see ante, § 1429,) 

(c) 8.38(1) (a). 

(d) Ibid. s. 53. 

From the operation of the rule in the text must be excepted 

(1) property held by the bankrupt on trust for any other person, 

(2) tools of his trade 4nd wearing apparel, together not exceeding 0 o 
in value (s. 38 (i) (aj). 

1539. Subject to § 1 540, the ownership of chattels Subsequently 
corporeal acquired by, or devolving on, the bankrupt 

before bis discharge, also passes to the successive 
trustees in his bankruptcy, in like manner. 

Bankruptcy Act, 1914, s. 38 (a). 

Subject, of course, to the same exception of chattels held in trust 
by the bankrupt for other persons {ilnd.). 
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1540 . A trustee in bankruptcy may disclaim, in 
manner and subject to the conditions specihed in 
§§ 1430-1432 ante^ any chattels corpored fomiing 
part of the (former) property of the bankrupt, 
which are unsaleable, or not readily saleable, by reason 
of their binding tlie possessor thereof to tihie per- 
formance of any onerous act, or to the payment of 
any sum of money ; and such disclaimer will operate 
in manner expressed in §§ 1432 and 1433 

Bankruptcy Act, 1914, s. 54 (i). 

Examples of chattels corporeal disclaimable on the above grounds 
would be (i) goods to which a liability for freight attached, (2) goods 
pledged for more than their value. But there do not appear to be any 
decisions with regard to chattels corporeal ; though Acre are many 
with regard to leases and things in action. 

1541 . Subject to certain exceptions,'*^ any of the 
chattels corporeal of a judgment debtor, wherever 
situate within the jurisdiction,''*’ may be seized by 
the sheriff under a writ of Fi. Fa. or a County Court 
bailiff, to satisfy a judgment or order of the Court 
for payment of money.' But the property in the 
chattels is not divested from the debtor until a proper 
sale has been effected by the sheriff or bailiff."" 

(a) The most important exceptions are (i) the wearing apparel and 

bedding of the debtor or bis family, and his tools or implements of 
trade, up to the value of five pounds (Small Debts Act, z 845, s. 8 ; 
County Courts Act, 1934, s. 12 1), and (2) the rolling stock of a 
railway company (Railway Companies Act, 1867, s. 4). 

(b) If goods have been removed to the house of a third person to evade 

execution, the sheriff may even (after request to open) break into 
such house to seize the goods. Otherwise the sheriff may not 
break into a house at the suit of a private person {Semayn^s Case 
(1604), 5 Co. Rep. 91 a). If the sheriff enters the house of a 
stranger on mere suspicion that the debtor’s goods are there, he 
acts at his own risk- But he is justified in entering any house 
where the debtor’s goods might reasonably be expected to be (e.g. 
that of the debtor’s executor), whether in fact the goods are there 
or not [Cooke v. Eire (1814), 5 Taunt. 765). 

(c) Judgments Act, 1838, s- 12. (This enactment extended the sheriff’s 

powers to money, bank-notes, and negotiable instruments, which 
were not seizable at the common law under a Fi. Fa.) 
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Countj Courts Act, 193+, ss. 1*6-13+. 

(d) Giles V. Grtw/r (1832), 9 Bing. 128. 

The writ of Fi. Fa. now only binds the debtor’s chattels from 
the time at which it is lodged with the sheriff or bailiff for ececution 
and a hmS fide acquirer for value of the chattels, after the lodging of 
the writ, but before actual seizure, is protected if he had no notice 
of the lodging of the writ (Sale of Goods Act, 1893, s. 26). Gen- 
erally speaking, chattels in the hands of the sheriff or bailiff under 
a writ of execution cannot be distrained for rent {ffniarton v. Naylor 
(i 848 ),i 2 Q.B. 673 ,atp. 677 ,^rPATTES 0 N,J.) ; thou^ thereisan 
^ception for growing crops if there is no other sufficient distress 
(Landlord and Tenant Act, 1851, s. 2). And an execution creditor 
is not entitled to the benefit of his execution, if he has notice of an 
act of bankruptcy committed by the debtor before completion of the 
_£xecution by seizure and sale (Bankruptcy Act, 1914, s. 40). An 
ingenious evasion of similar provisions in earlier banl^ptcy legislation 
has been stopped by the section abolishing the application of the writ 
of Elegit {ante, § 1434, n.) to goods (Bankruptcy Act, 1883, s. 146, 
which is not repealed by the Act of 1914). The Crown hw prero- 
gative remedies against the goods of its debtors and their debtore, 
withoutproceedingto judgment,similarto those which it enjoys against 
the lands of such persons {ante, § 1434, n., and Pridgem v. Mellor 
(1912), 28 T.L.R. 261). 

1542. PrimS facie, but subject to various exemp- Distress far 
tions,<*J the landlord of any premises may seize and 
sell, under a distress for rent,**** any chattels corporeal 
found upon the premises ; whether they are the 
property of the tenant, or not.<e> But the property 
in the chattels is not divested, until a proper sale to a 
stranger has been effected by or on behalf of the 
distrainor.**** 

(a) The number of erempfions from distress is conodemble ; and the 
subject is too compUcated to be described in detail. Briefly, the 
absolute exemptions are (i) animals ferae neiitrae (Co. Litt. 47 a), 

(ii) chattels in actual use {Smpsm v. Hertofp (1744), Willcs, 

512), (iii) chattels delivered by the owner to be dealt with by 
the occupier of the premises in the vny of his public trade {iiid.), 

(iv) chattels in the custody of the law, e.g. already seized under 
an execution or distress {If harm v. Naylor (1848), 12 Q.B. at 
P- 677, per Patteson, ].) — but the landlord can insist on arrean 
of rent not exceeding one year being paid before the chattels are 
removed under an execution (Landlord and Tenant Act, 1709, 
s. I ; but this exception is limited to executions on judgments 
inter partes, and a levy for rates is not included {fiatts v. Hickman, 
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[1941] A.C. 212); (v) perishable goods {MorJey v. Pincmbe 
f 1 5^48), 2 Exch. loi), (vi) loose money (because it cannot be 
identified), (vii) fixtures {Darby v. Harris (1841), i Q.B. 895 ; 
Crt,ss!n Bras., Ltd. v. Lee, [1908] i K.B. 86), (viii) chattels of 
the Crown on land occupied by a subject {Sec. of State for War\. 
n'ynne, [1905] 2 K.B. 845), (ix) machinery of a stranger lent 
under an agreement to the tenant of an agricultural holding for 
purposes of his business, and live stock of a stranger on such 
holding solely for breeding purposes (Agricultural Holdings Act, 
1923), (x) wearing apparel and bedding protected from seizure 
in execution by County Courts Act, 1934, s. 121 {ante, 
§1541, n. (a); Law of Distress Amendment Act, 1888, s. 4), 
(^xi) chattels of an under-tenant, lodger, or stranger having no 
interest in the premises, who conforms to the requirements of 
the Law of Distress Amendment Act, 1908 (ss. i, 2). This 
last exemption seems practically to abolish the common kw 
rule which made a stranger's goods liable to seizure ulld€r~a 
distress for rent by the kndlord of the premises where they might 
happen to be. Certain other classes of chattels are privileged sub 
modo — ^i.e. if there is other sufficient distress on the premises. On 
the other hand, the goods of a lessee fraudulently removed by him 
for the purpose of avoiding distress, may be seized by the kndlord 
within thirty days, if in the meantime they have not been sold to 
a bund fide purchaser for value (Distress for Rent Act, 1737, 
ss. I, 2). 

(b) The power of sale did not exist at the common kw ; but was con- 

ferred by the Distress Act, 1689. The right of sale is subject to 
many rules and restrictions (see especially Law of Distress Amend- 
ment Act, 1888). 

(c) At common law, the power to distrain belonged only to a reversioner, 

in respect of services. But, by the Landlord and Tenant Act, 
t73o> s. 5, it was extended to owners of rents seek, rents of assize, 
and chief rents, and by the Law of Properly Act, 1925, s. 121 (a), 
to the owners of all annual sums charged on land which are 
tvirenty-<me days in arrear. But this last remedy is only given 
“ as far as it nught have been conferr^ by the instrument under 
which the annual sum arises”, but no further. And although 
it is provided by s. 141 (2) Law of Property Act, 192$, that any 
such rent may be recovered or enforced by the person entitled to 
the whole or part of the income of the land leased, it has been 
held that a cestui ^ue trust cannot distrain where his trustee is the 
kndlord {Scia/itv. Joseph Nadler, Ltd., [1933] 2 K.B. 79). 

(d) King V. England (1864), 4 B. & S. 782. 

Moore, Nett Jeferd £sf Co. v. Singer Manufacturing Co., [1904] i K.B. 
820. 

Plasycoed Collieries Co., Ltd. v. Partridge, Jones Co., Ltd., 
[1912] 2 K.B. 345. 
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CHOSES (THINGS) IN ACTION 

SECTION XII 

NATURE AND DEFINITION OF CHOSES 
(OR THINGS) IN ACTION 

TITLE I-GENERAL 

1543. For the purposes of this and the next 
following Section, the term “ chose (or thing) in 
action ”, unless otherwise specified, includes all kinds 
of incorporeal personal property, other than (i) rights 
immediately connected with land, (ii) rights to sue 
for unliquidated damages, (iii) rights arising by virtue 
of trusts, (iv) rights to benefits in the estates of deceased 
persons, and (v) negotiable instruments. 

The vagueness of the phrase “ chose in action ” in English law 
has been previously notic^ (§4^1, n.) ; and it would be difficult 
to frame an exact definition of a conception the scope of which en- 
larges from year to year at the bidding of practical requirements. 
Probably the term came into use as a convenient expression to cover 
all forms of property which were incapable of inclusion in the medi- 
eval contrast between land and chattels ; and it is in this sense that it is 
here adopted as a third division of this Book. But, unfortunately, the 
Qjurts have on some occasions applied it to rights, e.g, of presentation 
to a vacant ecclesiastical benefice {BreoisUis Case (1590), Cro. Eliz. 
174) and rights to relief against forfeiture of leases {Howard v. Fan- 
siuiwe, [1895] 2 Ch. 581), which are more appropriately now re- 
garded as interests in land, and have, accordingly, b«n so treated in 
this work. The nature and incidents of the right to sue for damages 
for breach of contract or quasi-contract, or for the commission of a 
tort, have also been dealt with under the Law of Obligations {ante, 
Book II, Parts I and II). There is a very dose resemblance between 
things in action and the rights of beneficiaries under a trust, a testa- 
ment, or an intestacy 5 but, for historical reasons, such rights were not 
usually regarded by the Common Law Courts as actionable, and were 
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enforced in other tribunals. Hence they will be more conveniently 
treated under the special heads of Trusts and Succession {post. Section 
XVII and Book V). Negotiable instruments, being governed by the 
Law .Merchant as adopted and modified by the Bills of Exchange Acts, 
1882 and 1906, do not form part of the subject-matter of this work. 

Rules affect- 1544 . Generally speaking, and subject to §§ 
ini dues in 1479-1485 ante, the rules affecting the ownership 
of chattels corporeal, the acquisition of chattels cor- 
poreal absolutely or by way of security {ante. Section 
X), and the incapacity to hold or alienate chattels 
corporeal, are applicable equally to things in action 
as defined in § 1543. 

But— 

(i) the provisions of the Sale of Goods Act, 1893, 
including the doctrine of sale in market 
overt {ante, § 336) have no application to 
things in action ; 

Sale of Goods kzt, 1893, s. 62. 

On the other hand, the provisions of the Bills of Sale Acts now 
apply to general s^ignments of book debts, which are, of course, 
things in action (Bankruptcy Act, 1914, s. 43}. 

(ii) notwithstanding the general rule of Equity 
on the subject of mortgages {ante, § 1367), 
debentures issued by a company incorporated 
under the Ck^npanies Act, 1 929, may be made 
irredeemable, or redeemable only on the 
happening of a contingency, however remote, 
or at the expiration of a period, however long ; 
Companies Act, 1929, s. 74. 

Knightsbridge Estates Trusty Ltd. v. Byme^ [1940] A.C. 613, 

(iii) a minor who acquires things in action may 
repudiate them before or within a reason- 
able time after attaining his majority and 
{semble) a minor cannot, except by virtue 
of statute, make a binding ali^ation of a 
chose in action.‘*»> 
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(a) Newry v. Enniskillen Rly. Co. v. Coombe (1849), 3 Exch. 565. 

Re Imperial Mercantile Credit Association^ Curtis^ Case (1868), 

L,R. 6 Eq. 455. 

Re China Steamship and Labuan Coal C<?., Capper^ s Case (1868), 

3 Ch. App. 458, 

Mantis Case (1867), 3 Ch. App. 4.59, n.}, which, apparently, 
treated the transfer to the infant as a mere nullity, would appear to 
have been wrongly decided. An infant may even be sued for calls on 
shares held by him [North Western Railway Co. v. MMichael [iS$i)f 
5 Exch. 1 1 4}. 

(b) Practically the only modern authority on the capacity for alienation 

by a minor, viz. the case of Taylor v. Johnston (1882), 19 Ch. 

D. 603 [antey § 146) dealt only with gifts of chattels corporeal, 
including bank-notes; and the Court limited its decision lo 
alienation by delivery, a method of alienation not applicable (or 
only applicable to a very limited extent) to things in action. 

1545. There can be no possession of a thing in ^‘Possesshu” 
action. But — oftiemh 

action 

(i) debts due or growing due to a bankrupt in' 
the course of his trade or business will be 
deemed to be in his “ order and disposition ” 
for the purposes of the Bankruptcy Act, 
until notice of a transfer has been received 
by the respective debtors, or the true owner 
has taken every possible step to “ obtain 
possession of the debt ” ; 

Bankruptcy Act, 1914, ss, 38 (c), 42. 

Colonial Bank v. Whinney (1886), ii App. Cas. 426. 

Rutter y. Eaerett, £1895] 2 Ch. 872. 

(ii) the delivery of documents of title to things 
in action, by way of- security for the pay- 
ment of money, will entitle the person to 
whom or on whose behalf such delivery is 
made to a charge in equity upon such thnngs 
in action, and a lien upon such documents 
of title ; 

Colonial Bank v. Whinney, uti supra at p. 433, per Lord BLACKSuaN. 

For the nature and effects of an equitable diarge see ante, ^ 1 398, 

1400 5 of a lien, ante, %% 1525-1527. 
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(iii) a deposit of a bill of lading by way of security 

will have the effect described in § 1515 

anfe ; but it will not transfer the right to sue 
or the liability to be sued on the contract 
with the ship-owner, unless it was the intention 
of tlie parties that the property in the goods 
should pass to the creditor ; 

Bills of Lading Act, 1855, s. i. 

Sezvellv, Burdick (1884), 10 App. Cas. 74. 

(iv) where a seller or purchaser of goods in 
possession of the documents of title to the 
goods delivers the documents to a 'per9©&-whOf- 
under any sale, pledge, or other disposition 
thereof, receives the same in good faith and 
without notice of any lien or other right of 
the original purdbaser or seller (as the case 
may be) of the goods, such delivery or transfer 
will have the same eflFect as though it were 
made by a mercantile agent in possession 
of such documents with the consent of the 
owner ; but in the case of a purchaser, only 
when he has obtained such documents with 
the consent of the seller. 

Factors Act, 1889, ss. 8, 9. (See anie^ §§ 338, 339.) 

(v) a donatio mortis causd of things in action 
may be validly effected by a delivery to 
the intended donee of a document which, 
in the opinion of the Court, fomis the in- 
dicia of title to property. 

DuJieiJ V. E/u^es (1827), i Bli. (N.S.) 497 (mortgage deeds). 

Mocrev. Darton (1851), 4 De G. Sc Sm. 517 (receipt containing terms). 

Veal V. Veai (1859), 27 Beav. 303 (Promissor}*^ notes payable to the 
donor). 

Be Diihn^ Duffin v, Duffin (i 890), 44 Ch. D. 76 (banker’s deposit notes). 

Be WestQn^ Bartkohmezzje v. Me^^zies, [1902] i Ch. 680 (Post Office 
Savings Bank Book). 

The principles upon which the Court proceeds in arriving at 
this conclusion are far from clear and the cases by no means easy 
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to reconcile. But it seems that to be effectual, the document must be 
such as to confer on the donee a control over the chose in action 
analogous to the control enjoyed by the possessor of a chose in pos- 
session (cf : Delgoffe v. Fader ^ [^ 939 ] Ch. 922 ; and Rjs Dtilon^ ubi 
supra). Thus, for example, the handing over of a mere receipt for 
money will not be a good donatio mortis causd Davis, Griffith v. 
Davis (1902), 86 L-T. 889) 5 nor will the delivery of certificates of 
railway stock (semble, not being to bearer) {Moore v. Moore (1874), 
Lr.R. 1 8 Eq. 474). And the delivery of title-deeds does not pass any 
interest in die land {Duffield v. EI%ues, uhi supra ^ at p. 539, per Lore! 
Eldon, following Lord Hardwicke). According to the ordinary 
rule of delivery {ante^ % I47i)a ^ thing in action of which the docu- 
ments of title are already in the possession of the intended donee, may 
be made the property of the donee by mere oral direction {Cain v. 

[i 8g6j 2 Q.B. 283). See further on donationes mortis causd^ 
post, §§ 2027, 2032, 2033. 



TITLE II— DEBTS 


DtSoilicn 
nf itht 


Debt if 
reeorJ 


1546. A debt is a definite sum of money recover- 
able from one person (the “debtor”) by another 
person (the “ creditor ”) by means of a common law 
action ; whether payment can be claimed immediately 
or not. 

Re CharUi (i8ri), 14 East, 197. 

West Ham Vmon v. St. Matthew^ Bethnal Green {Churchmardens, etc), 
[1896] A.C. 477. 

Re Mitchell, Freelove v. Mitchell, [191 3] i Ch. at p. 206, per Parker, J. 

Historically, the “ specific ” character of a daim in debt has been 
of great importance ; and, though the long prevalent distinction 
between the quasi-proprietary action of Debt and the purely personal 
action of Assumpsit has disappeared with changes in legal procedure, 
its effects have by no means disappeared. Thus, while it may be said, 
broadly, that claims to unliqui^ted damages can only arise out of 
contract or tort, “ debts ” may arise also from tenure, statute, bond 
(which originally was not regarded as a contract), judgment, a call on 
shareholders, a failure to perform public liabilities, and other sources. 
And, even now, the distinction between a debt and an unliquidated 
claim under a contract may be practically important ; e.g. a right to 
the performance of a contract for personal services is not assignable, 
but a right to a definite sum of money due under such a contract is 
{Crouch v. Martin and Harris (1707), 2 Vern. 595 5 Russell Co., 
Ltd. V. Justin Fryers (1909), 25 T.L.R. 414). 

1547. A “ debt of record ” is a debt which is 
payable by virtue of a recognizance entered into 
with the Crov^Ti of a person acting on behalf of the 
Crown, or by virtue of a judgment or other order of 
an English court of record. Such debts can be en- 
forced in a summary manner by execution or other 
process of the court.“»' In the case of a judgment 
debt due to a private person, execution cannot be 
issued without the leave of the court after six years 
from the date of the judgment and, after twelve 
years, the judgment can no longer be enforced, by 
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action or otherwise, xinless in the meantime a written 
acknowledgment or part payment of the debt has 
been given or made by the debtor or his agent, to the 
creditor or his agent.«*> 

(a) “A recognizance is an obligation of record, which a man enters 

into before some Court of record, or a magistrate duly authorized, 
with condition to do soijie particular act, as to appear at the 
assizes, to keep the peace, to pay a debt or the like ” (2 Bl. Comm. 
341). The debt may be expressed to be due to the Crown, to an 
officer of the Court or to the plaintiff in the action. 

(b) Of course, the existence of summary remedies does not prevent the 

creditor resorting to an action if he pleases ; except in the case of 
County Court judgments, upon which no action can be brought 
{antSy § 698). The normal remedy for breach of a recognizance 

*” is for it to be estreated, and an action upon it is rare. Actions to 
enforce a recognizance must be brought within six years of the 
breach (Limitation Act, 1939, s. 2 (i) (b) ; this Act binds the 
Crown {iiid. s. 50), except as to actions for the recovery of any 
duties or taxes or forfeiture proceedings connected therewith 
{iiiJ. s. 30 (r), (a), (3), (4.)). 

(c) R.S.C., O. XLII, rr. 22, 23 (a). 

(d) Limitation Act, 1939, s. 2 (4), 25 (4), 24. And no arrears of 

interest on a judgment debt shall be recoverable after six years 
from the date on which the interest became due (JMd. s. 2 (4)). 
Once an action upon a judgment is barred, no execution can be 
issued upon it {fiehBletkmaite v. Peever, [1892] i Q.B. 124; 
Jay V. Johnstone y [1893] i Q.B. X89). 

1548. A “ specialty debt ” is a debt which is 
payable by virtue of a deed or other scaled docu- 
ment.*®’ Generally speaking, such a debt can be sued 
for at any time within twelve years after the cause of 
action accrued,**” or within twelve years from the last 
acknowledgment in writing or part payment of the 
debt by the party liable or his agent, to the creditor 
or his agent.* 

(a) Re Artixans^ Land and Mortgage CorporatioHy [1904] i Ch. 796- 

(b) Limitation Act, 1939, s. 2 (3) “ provided that this sub-section shall 

not affect any action for which a shorter period of limitation is 
prescribed by any other provision of this Act ”, e.g. an action for 
recovering arrears of rent (six years, ibid, s. 17). This section 
avoids the conflict which existed hitherto between the period 
applicable to a specialty and that relating to principal sums 
charged on property. 

(c) Ibid, ss. 24, 25. 
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1549. A “ bond debt ” is a debt due by virtue of 
a sealed acknowled^ent by the debtor (“ obligor ”) 
of his liability to pay to the creditor (“ obligee ”) a 
certain sum of nioney.<»> Where to such acknow- 
ledgment is annexed a condition that the bond shall 
be void on payment of a smaller sum of money and 
interest, the bond is said to be a “ money bond ” ; 
and, on breach of the condition, the sum payable 
under such condition, with interest and costs, but no 
more, may be recovered in an action on the bond.<»» 
Where the condition of the bond is the perfonnance 
of any covenants or agreements in any indenture, 
deed, or writing, the obligee, in an action on the 
bond, must assign breaches, and can only recover 
such sums as the jury assign in respect thereof, and 
costs.f<^> But where Ae condition of the bond is the 
perfomiance or non-performance of some other act, 
then the obligee, on breach of the condition, may 
recover the full amount of the sum for which the bond 
was given.«*> 

(a) Morrant v. Gough (1827), 7 B. & C. 206. (This case shows that 

the bond need not take the form of a condition with a penalty.) 

(b) 4 & 5 Anne (1705), c. 3, s. 13. 

England v. Watson (1842), 9 M. & W. 333. 

(c) 8 & 9 Will. Ill (1696), c. 1 1, s. 8. (Presumably when the case is 

tried without a jury, the finding of the Court would be equivalent.) 

Ju%tnent may, however, be recorded for the full amount of the 
penalty, and, in the event of further breaches, execution for further 
sums may be issued by leave of the Court (jhid.). An action on a bond 
shall not be brought after the expiration of twelve years from the date 
on which the cause of action accrued (Limitation Act, 1939, s. 2 (3)). 

(d) Strickland v. Williams, [1899] r Q.B. 382. 

This decision does not, apparently, interfere with the general 
principle by which Equity will relieve against penalties (§§ 1 14, 279). 
Subject to this reservation, a bond made after 1881 bindk the real as 
well as the personal estate of the obligor (Law of Property Act, 1925, 
s. 80 (i)). 

1550. An action founded on simple contract 
must be brought within six years from the date on 
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which the cause of action accrued or after a written 
acknowledgment or part payment by the party liable 
(or his agent} made to the party (or his agent) whose 
daim is being acknowledged or in respect of w'hose 
claim the payment is being made.***) 

(a) Limitation Act, 1939, s. 2 (1). 

(b) Ibid. s. 23 (4), 24. 

The Limitation Act, 1939, came into force on i July, 1940, and 
amended and consolidated the law relating to the limitation of actions. 
The result is to produce greater uniformity and to remove anomalies. 
With a few exceptions (see ss. i (4), 2 (5), 4 and 2 1) the Act prescribes 
only two periods of limitation, viz. : twelve years and six years. The 
six-year period applicable to actions to enforce simple contract debts 
also applies to actions, 

(i) to enforce a recognizance § 1547) > 

(ii) to enforce an award where the submission is not by a docu- 
ment under seal (ibid. s. 2(1), (3)) j 

(iii) to recover any sum in virtue of an enactment, other than a 
penalty (ibid., s. 2 (i J (5)) ; 

(iv) for an account (iiid., s. 2 (2)). 

1551. Sums certain due under foreign judgments 
may be recovered as debts in English courts, subject 
to the provisions set out in § 697 a/ife ; but such debts 
are only simple contract debts. 

Dupleix V. De Ropen (1705), 2 Vera. 540. 

Wilson V, Dunsany {Lady) (1854), 18 Beav. 293. 

Since a foreign judgment ranks as a simple contract debt, an action 
on it in the English courts is barred after six years : an action on an 
English judgment is barred after twelve years [ante § 1547). 

1552. An action of debt, or information, by a 
common informer for a penalty, is barred by the 
pendaicy of a bond fide action, or information, pre- 
viously commenced by another person, against the 
same defendant, for the same offence ; even though 
the earlier action has not been brought to trial. 

Chakhman v. Wright (1606), Noy, 118. 

Girdlestone v. Brighton Aquarium Co. (1878), 3 Ex. D. 137. 

Fories v. Bamueh [1913] 3 706. 

The later action is not abated [Baines v. Blackboume (i 755 )» 
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Say. 216 } C^mhe v. P/« (1763), 3 Burr. 1423). And so, pre- 
sumably, if the earlier action is withdrawn or defeated, the later may 
be proceeded with. An action to recover any penalty or forfeiture 
recoverable by virtue of any enactment is barred after the expiration 
of two years (Limitation Act, 1939, s. 2 (5) : See also ihid., s. 30 (i), 

3 ^)- 


1553. In any proceedings, tried in a court of 
record for the recovery of any debt, the Court may, 
if it thinks fit, order that there shall be included in 
the sum for which judgment is given interest at such 
rate as it thinks fit on the whole or any part of the 
debt for the whole or any part of the period between 
the date when the cause of action arose and the date 
of the judgment. 

Law Reform (Miscellaneous Provisions) Act, 1934, s. 3 (i). 

The section does not apply to any debt upon which interest is 
payable as of right, or to damages for dishonour of a bill of exchange 
(i&V.). 
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1554 . An annuity or pension is a certain yearly Definition 
;um<a> (whether payable by instalments or not,<»» 
ind whether liable to increase, reduction, or cesser, on 
he happening of a condition, or not<°>) payable to 
i definite person or persons (“ annuitants ”) for a 
vhoUy uncertain period, <d) or for a term of years or 
ife, or in perpetuity.* Even when an annuity is 
harged on land,'^’ or when it is granted to a man and 
lis heirs,*8> it is personal estate. 

(a) The essence of an annuity is, that it is in the nature of income only. 

A bond may be given to secure the payment of an annuity ; but 
if a principal sum is secured, the income is not an annuity {fVinter 
v.Mouseley (1819), 2 B.& Aid. 802). There does not seem to be 
any difference in principle between an “ annuity ” and a pen- 
sion ” ; but the latter term is usually confined to annuities given 
as a reward for past services, real or imapnary. (See remarks of 
Joyce, J., in Knill v. Dumergue^ [191 1] 2 Ch. at p. 203.) 

(b) Blackbom v. Edgley (1719), i P. Wms. 600. 

Re Dozose^ Dowse w. Glass (1881), 50 L.J. (Ch.) 285. 

(c) Martin v. Margham (1844), 14 Sim. 230. 

Amott V. Tyrrell (1855), 21 Beav. 49. 

Thompson v. Cartwright (1863), 33 Beav. 178. 

Adams V, Adams^ [1892] r Ch. 369. 

Re Adamson^ Public Trustee v. Billing 108 L.T. 179. 

Of course if the condition is contrary to the policy of the law 
antey %% 194-195} it will be void (Hunt'-Foulston v. Furber (1876}, 
j Ch. D. 285}. 

(d) Turnery. Turner (1783), i Bro. C-C. 316. 

(e) A.-G V. C>5w/’r£f^jp//tf/(i83i),9 L.J.(O.S.) (Ch.) 186 (perpetuity), 

Thompson v. Cartwright, ubi supra. 

Blight V. Hartnoll (1881), 19 Ch. 35 - ^ 94 * 

Re Morgan, Morgan v. Morgan, [1893] 3 CL 222 j ' 

Re Drayton, Francisy. Drayton (1912), 56 SoL Jo- 253 {pur autre vie). 

. The presumption, in the absence of spedal circumstances, is that 
in annuity is for the life of the annuitant i and, even in a testament, 

I gift of an annuity to the legatee, simply, will only create a life 
rittTGSt{Blightv.Hartnoll,ubt 5 Upra,zX.^. 2 C) 6 ,perf^Y ,}. ; approved 
n Re Morgan, ubi supra, at p. 229, per Lindley, L.J. > but see 
Reid V. Coggans (or Reid), [1944] A.C. gi.} 

(f) Taylor v. Marttndale (1841), 12 Sim. 1 58. 

Re Baxterh Trusts, Mailing v. Addison {191 r), 104 L.T. 710. 

843 
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No life annuity granted since 25th April 1855, otherwise than by 
will or marriage settlement, has any effect on land, as against purchasers, 
mortg^ees, and creditors, until a memorandum of it has Ijeen regis- 
tered under the Judgments Aa, 1855. It is a question of construction 
whether a gift of an interest called an “ annuity ” may not be in lact a 
“ rent charge ” if the sum is charged on land {Re feather, Harrison v. 
Tapsell, [1945] Ch. 343). It seems somewhat difficult to distinguish 
between a rent charge and an annuity charged on land, now that 
{semhle) the owner of such an annuity can distrain under the provisions 
of the Law of Property Act, 1925, s. 121 (a). And yet a rent charge 
is real estate {ante, %% 1212-1220), while an annuity, even though 
charged on land, is, semhle, personalty. Probably the point would be 
settled by the langus^e of the grant {Re Baxter's Trusts, uU supra), 

(g) Stafford {Earl) v. Buckley (t 7 So)> * ^ 7 °- 

Jladium V. Jenis, Hare v. HtU (1841), 3 Beav. 450. 

1555. An annuity charged on land will be void 
as against a creditor or a purchaser of any interest in 
the land charged, unless the annuity is for the time 
being registered in the register of annuities or in the 
register of land charges in the Land Registry. 

Land Charges Act, 1925, ss. J, 13* 

On the other hand, registration is deemed to be actual notice to 
all persons for all purposes connected with the land as from the date of 
registration (Law of Property Act, 1925, s. 198 (i)}. 

1556. An annuity is created by deed of grant or 
by testament. It is a question of construction whether 
the creator undertakes any personal liability for the 
payment of the annuity. 

Co. Lift. 1 14, b. 

Cane v. Chapman (1836), $ . 4 d. & El. 647. 

SenAle : if an annuity is granted without any reference to any 
fund out of which it is to be paid, the inference is irresistible, tbar 
the grantor binds himself personally to pay it. 

1557. In addition to his personal remedies (if any) 
against the creator of the annuity, an annuitant whose 
annuity was created since i 88 i, and is charged on 
land, has the remedies against the land described in 
§ 1214 and, where the annuity is charged 
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on land by way of legal mortgage, whatever the 
date of its creation, to the remedies described in 
^ 1369. Whether an annuity charged on land 

is enforceable against the corpus of the land, or only 
against the income,* and whether, in the latter case, 
it can be raised out of future, or only out of current 
income,***’ are questions of construction in each case. 
Semble : the terre-tenant of land is not, merely from 
the fact that an annuity is charged upon the land, 
personally liable for payment of the annuity.*®’ 

(a) Law of Property Act, 1925, s. 121. 

— {h) Law of Property Act, 1925, s. 87. 

(c) Re Toung^ Brown v. Hodgsony [1912] 2 Ch. 479. 

It seems now to be regarded as settled that, even where the 
annuity is stated to be payable out of income or “ rents and 
profits ”, yet, if there is a disposition of the property “ subject to ” 
the annuity, the corpus will be liable {Re Howarth, Howarth v. 
Mahinson, [^9^9] 2 Ch, 19 (testament) ; Re Watkins* Settlement, 
Wills V. Spence, [1911J i Ch. I (deed). But see Re Boulcoifs Settle’- 
ment. Wood v. Boulcott (191 1), 104 L.T. 205 ; Re Griffiths, Haworth 
V. Welton, [1945] I All, E.R. 610), 

, (d) Booth V, Coulton (1870), j Ch. App. 684. 

Re Boden, Boden v. Boden, [1907] i Ch. 132. 

(e) There does not seem to be any express authority for this proposition ; 
but the absence of authority the other way is very strong. Even 
the writ of Annuity seems only to have lain against the grantor of 
the annuity (F-N.B. 121 H,, I,). So it would appear that the 
line of reasoning upon which the Court of Queen’s Bench, in 
Thomas v. Sylvester (1873), L.R. 8 Q.B. 368, arrived at the 
conclusion that a terre-tenant was personally liable for a rent 
charged on his land, would not apply to an annuity {ante, § 1213).. 

1558 . Where a sum of money or other property 
is bequeathed for the purchase of an annuity,**’ 
or where there is a direction in a testament to purchase 
an annuity for the benefit of a specified person,***’ 
the annuitaht or intended annuitant is entitled, in 
place of having the annuity purchased, to demand 
immediate payment of the sum bequeathed, or of the 
amount required to purchase the annuity, as the case 
may be. And even if the annuitant or intended 
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annuitant dies before any part of the annuity has 
become payable, such right passes to his personal 
representative ;'«> though the annuity was an annuity 
for the life of the annuitant only.**!’ 

(a) Woodmeston v. Walker (1831), 2 Russ. Sc M. 197. 

Re Robbins^ Robbins v. Legge^ [^907] 2 Ch. 8. 

(b) Ford 'v, Bailey (1853), 17 Beav. 303. 

Re Brunningf Gammon v. Dale^ [^9^9] ^ ^7^- 

(c) Wakeham v. Merrick (1867), 37 LJ. (Ch.) 45. 

(d) Barnes v. Rowley (1797), 3 Ves. 305. 

Bay ley v. Bishop (1803), 9 Ves. 6. 

A ‘‘restraint on anticipation” {post, %% 1696-1700) will not 
prevent the operation of the rule in the text, if the annuitant is 
unmarried when she makes the demand {JVoodmeston v. Walker, uhi 
supra). The right to demand payment of the capital does not, however, 
exist where the annuity is subject to forfeiture on alienation {Hatton 
V. May (18 76), 3 Ch. D. 1 48) ; nor, it should seem, where the annuity 
is directly created by the testament {fright v. Callender (1852), 
2 De G/M. & G. 652), except where there is a deficiency of assets 
{Re Ross, [1900] I Ch. 1 62). In Hill v. Rattey (i 862), 2 John. & H. 
634, the bequest was probably treated as a bequest of capital. 

1559. When an annuity is charged upon two or 
more separate properties, such properties must, as 
between their respective owners, bear the burden 
of the annuity in proportion to the respective annual 
incomes of such properties from time to time, and not 
in proportion to their respective capital values. 

Ley V. Ley (1868), L.R. 6 Eq- 174. 

The charge in this case was probably a legal rent charge. But 
the principle would appear to be the same for annuities ; though it 
would seem to be difficult to work in practice. There appeal's to be 
no other decision on the point. Cf. with the case cited Y'oung v. 
Hassard (1844), i Jo. & Lat. 466. 

1560. An annuity charged on land, or given by 
way of legacy, cannot be enforced after the lapse of 
tw^elve years from the time when a present right to 
receive the same accrued to a person capable of 
giving a discharge therefor, or from the giving of a 
written acknowledgment or part payment to the 
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jerson entitled to receive the same, or his agent, by 
he person by whom the same is payable, or his agent 
ind no action of debt to recover an annuity created 
)y specialty can be brought except within the same 
ime limits (§ 1 548 ante)y^^ 

(a) Limitation Act, 1930, ss. 4 (3), 20. 

(b) Ibid. s. 2 (3). 

An action to recover land must be brought within twelve years 
rom the date when the ri^t of action accrued s. 4 (3)). “ Land ” 

ndudes a “ rent^arge ”, and “ rentdiarge ” includes an annuity 
hailed on land {ibid.,$. 31 (i)). Time begins to run from the date 
f the last payment (tiid. s. 31 ( 6 )). 

1561 . Not more than six years’ arrears of an Ittceverjef 
innuity charged on land can be recovered ;'»> but 

here is no limit (subject to § 1548) to the recovery 
>f arrears of a purely personal annuity 

(a) Limitation Act, 1939, s. 17. 

(b) Re Askwell’s /F/// (1859), John. 112. 

Re Bannermatd s Estate^ Barmerman v. Young (r 882), 2 1 Ch. D. roj. 

The position since the Limitation Act, 1939, seems to be the 
ame, for arrears of an annuity charged on personal property do not 
all within the definition of “ rent ” in s. 17, nor is the annuity a 
rincipal sum charged on property within s. 18 (i), nor are arrears of 
t interest on such a sum within s. 1 8 (5). 

1562 . Annuities, not being annual sums made jfpertiim- 
)ayable in policies of assurance,*®’ and not being 
)ayable in advance,*^*’ are, in the absence of express 
itipulation, deemed to accrue from day to day ; but 

in apportioned part is only recoverable on or sifter the 
late when the next payment would in the ordinary 
:ourse have become payable.* 

(a) Apportionment Act, 1870^3. 6. 

(b) Trevalion v. Anderton (1897), 66 L.J. (Q-B-) 4 ® 9 ' 

(c) Apportionment Act, 1870, ss. a, 3, 7. 

To the fact that they were recoverable by action of Debt, we 
robably owe the common law rule, apparently so absurd, that rents, 
nnuities, and other payments due at feed and stated periods, were 
ot apportionable, and that, consequently, if the title of any creditor 
^ired between the dates of two pa3nnents, the current instalment 
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could not be recovered by the creditor or his representatives. This 
rule was first amended, in respect of rents, by the Distress for Rent 
Act, 1737, s, 15 (which provided only a partial remedy), and then 
by the Apportionment Act, 1834, which, however, at least so fer as 
annuities arc concerned, is prospective only. These provisions are 
still in f»rce ; but have been practically superseded (after various 
other efforts) by the Act of 1870, which is retrospeaive. The 
curi<3us exception of annuities pajrable under policies of assurance, 
so carefully inserted in both the Acts of 1834 and 1870, does not 
seem very intelligible ; and the books on Insurance Law are curiously 
silent on the point, though Porter (8th edn. p. g6) seems to assume 
that section 6 of the Act of 1870 applies exclusively to the payment 
of premiums. 


1563. Where a pension has been granted by the 
Crown, gratuitous or in respect of past services, no 
action will lie against any Crown official for payment 
of the pension ; even though a special fund has been 
granted to such official by the Crown for the purpose.**^ 
The same rule applies to moneys voted by Parliament 
for the rew'ard of public services.*”* 

(a) GsWiey v. Palmerston {Lord) (1822), 3 Brod. & Bing. 275. 

Kinloch v , Sec. of State for India (1882), 7 App. Csls. 619. 

(b) GreimiUe-Murray v. Clarendon {Earl) (1869), L.R, 9 Eq. ii. 

A fortiori no action will lie against a Crown official for pay- 
ment of a pension which has not been actually granted {Edmunds v. 
J.-G. (1878), 47 LJ. (Ch.) 345). 

1564. Generally speaking, the salary or emolu- 
ments of a public office under the Crown, paid out 
of national funds, are not assignable by the holder, or 
liable to the payment of his debts,*®* But a pension 
in respect of past services, in respect of which no 
liability to future service exists, is (subject to the 
provisions of any Act of Parliament *”*) assignable, 
and liable to be taken in execution for debt ;*®*, and, 
in the event of the bankruptcy of a public official or 
pensioner, the Court may (in the case of a public 
official with the consent of the chief officer of his 
department) order the payment to the trustee in 
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>ankruptcy of such portion of his salary or pension 
LS the Court may think fit.«i> The latter rule applies 
ilso to any salary or income not of an official char- 
icter received by the bankrupt.*®’ 

(a) Stone v. Lidderdale (1795), 2 Anst. 533. 

Cooper V, Reilly (1829), 2 Sim. 560. 

But the restriction is strictly confined to public offices, i.e, prac- 
ically, offices under the Crown paid out of national funds {In re 
Mtrams, [1891] i Q.B. 594, at p. SgS^per Cave, J.}. Thus it applies 
o the half-pay of Army officers {F/arty v. Odium (1790), 3 Term Rep. 
►8i j Lidderdale v. Montrose {Duke) (1791), 4 Term Rep. 2148) 
7hidhi is probably now covered by s. 141 of the Army Act ; and to 
he pay, half-pay, pensions, etc., of officers and men of the Royal Navy, 
ududing marines (Naval and Marine Pay and Pensions Act, 1865, 
3. 4 and 5). But it does not apply to the emoluments of a Canonry 
f Windsor {Grenfell v. Dean and Canons of Windsor (1840), % Beav. 
'44J, nor to the salary of a workhouse chaplain, payable out of local 
ates {In re Mirams, ubi supra), nor to the income of a college fellovsr- 
hip {Feistel v. King*s College^ Cambridge (1847), 10 Beav. 491). 

^ (b) E.g. the last-mentioned statute, the Army Act, s. 141 ; the Police 
Pensions Act, 1921, s. 14- The pension of a retired ecclesiastical 
incumbent is also made unassignable by statute (Incumbents Re- 
signation Act, 1 871, s. 10), as amended by various Measures of the 
General Assembly of the Church of England. 

(c) Dentv. Dent (1867), L.R. i P. & I>. 366. 

Willcock V. Terrell {18 jS)y 3 Ex. D. 323. 

Kniil V- Dumergue, [1911] 2 Ch. 199. 

(d) Bankruptcy Act, 1914, s. 51 - 

Re Lupton, Ex parte Official Receiver, [1912] i K.B, 107. 

(e) Bankruptcy Act, 1914,3. 51 (2). 
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1565 . For the purposes of this Title, a share 
means a numbered aliquot undivided part, of a 
specific nomihal value, of the nominal capital of an 
association (not being a partnership as defined in 
§§ 549~552 ante), whether incorporated or not,<*>> 
existing for the purpose of carrying on an under- 
taking, whether for profit or not, anc Ljvlieth er su^tL 
capital or any part of it, remains uncalled up, or not.<«> 
Where the whole of the nominal value represented 
by the share has been paid, or is deemed to have been 
paid, into the funds of the association, the share is 
said to be “ fully paid ” ; whether or not any further 
liability for calls remains upon it.“^> All shares in 
companies incorporated under the Companies Clauses 
Consolidation Act, 1845,*®’ or the Companies (Con- 
solidation) Act, 1908,'^’ or the Companies Act, 1929 
are personal estate ; and each must be distinguished 
by an appropriate number, and registered in the name 
of the holder in the books of the company 

(a) Companies Act, 1929, s. 62 (2). 

(b) It seems quite clear that there may be shares in an unincorporated 

society, e.g. a building society certified under 6 & 7 Will. IV 
(1836), c. 32. Such societies are treated as still governed by the 
provisions of that statute; unless they have been incorporated 
under later legislation (Building Societies Act, 1894, s. 25 (2)). 

(c) Borland’s Trustee v. Steel Brothers Co., Ltd., [1901] i Ch. 279, 

at p. 288. 

The definition in the text is, it is submitted, a fair, thou^ not, 
perhaps, a literal interpretation of the expressions of Farwell, J., in 
the above case ; but neither statute, nor, it is believed,* judicial 
authority, has favoured the public with a formal definition of a 
“ share By s. 380 (i) of the Companies Act, 1929, “ share ” 
means “share in the share capital of the company”. This effort can 
hardly be described as a definition. In the earlier Companies Acts 
(e.g. that of 1844, s. 2I, great stress was laid on the feet that 

850 
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L share was transferable without the consent of the holders of 
)ther shares in the undertaking 5 and this fact, doubtless, so tar 
IS it is true, does very readily distinguish an incorporated company 
Tom a private partnership. But, inasmuch as, in the case quoted, 

Ur. Justice Farwell held that provisions in a company's 
irticles of association forbidding the transfer of shares to out- 
liders so long as certain persons connected with the company were 
villing to purchase were lawful, and inasmuch as such provisions 
tre now extremely common (being, indeed, expressly recognized by 
26 of the Companies Act, 1929) for private companies ”, the free 
:ransferability of shares can hardly be said to be an essential feature of 
heir existence. 

(d) £.g. where the company is ** unlimited 

(e) Ibid, s. 7. 

(0 s- 22 (i). 

(g) Companies Act, 1929, s. 62 (i). 

(h) Companies Clauses Consolidation Act, 1845, s. 6. 

Companies Act, 1929, s. 62 (2). 

(j) Companies Clauses Consolidation Act, 1845, ss. 8, 9. 

Companies Act, 1929, ss. 25 (2), 95. 

Practically speaking, almost all corporations carrying on under- 
takings for commercial profit, as distinguished from mutual con- 
venience and benefit, are governed by the provisions of one or the 
other of these last two statutes. Persons may be incorporated for 
the purpose of trade or otherwise by Letters Patent under the pro- 
visions of the Chartered Companies Act, 1837, as amended by the 
Chartered Companies Act, 1884 ; but, though such corporations 
frequently raise capital by shares, the nature and conditions of such 
shares are usually made the subject of special provisions in the charter 
of incorporation, and have little in common with ordinary commercial 
shares. Shares may exist in “ building ”, provident ”, “ industrial ”, 
and similar societies 5 and such societies are often corporations (Build- 
ing Societies Act, 1874, s. 9 ; Industrial and Provident Societies Act, 

1893, s. 21}. But their so-called ** shares” also bear little analogy 
to ordinary commercial shares. On the other hand, shares in com- 
panies formed by private Acts of Parliament for carrying on public or 
quasi-public undertakings, e.g. water-works, railwap, etc., arc very 
like ordinary commercial shares j being largely regulated by the pro- 
visions of the Companies Clauses Act, above referred to. A company 
may be authorized to issue share warrants to bearer ; with the result 
that the names of the owners of the shares affected need not appear on 
the register (Companies Act, 1929, s. 70 (i)}* 

1566. A “preference share” means a share the '‘Preferred” 
holder of which is entitled to participate in the profits 
of the undertaking in priority to another class or shares 
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Other classes of shareholders and a “ deferred 
share ” means a share whose holder is postponed, in 
the distribution of such profits, to another class or 
other classes of shardiolders.<*»> Subject to the terms 
of its memorandum or articles of association, a com- 
pany registered under the Companies Act, 1929, 
may create preference shares ;<«> but the number 
of founders or management or deferred shares created 
or proposed to be created must be stated in every 
prospectus issued by or on behalf of such company 

(a) The term “preference share” is statutory (Companies Clauses 

Act, 1863, s. 13). It is abo familiar in practice, and has 
been used freely in the Courts. But there would seem to be 
no authoritative definition of it. 

(b) This expression is also used, though not defined, in s. 35 (i) of the 

Companies Act, 1929 ; Sched. IV. Part I (2). 

(c) Jmirewsw Gas Meter Co., [1897] r Ch. 361. 

(d) Companies Act, 1929, s. 35 (i); Sched. IV, Part I (2). 

1567 . “ Stock ” diflFers from shares in the facts, 
that (i) subject to the regulations affecting any 
particular issue, it may be held and divided into 
unequal amounts of any extent, '«> and that (ii) no 
liability for the subscription of further capital, by 
calls or otherwise, can exist with regard to it.‘^> 
Any company registered under the Companies Act, 
1929, may, if so authorized by its articles, convert 
into stock all or any of its paid-up shares of any de- 
nomination and any company governed by the 
provisions of the Companies Clauses Consolidation 
Act, 1845, ^ manner provided by that Act, 

convert or consolidate all or any part of the shares 
then existing in the capital of the company, and in 
respect whereof the whole money subscribed shall 
have been paid up, into a capital general stock, to be 
divided among the shareholders according to their 
respective interests therein.«J> 

(a) This is the special convenience of stock, that it may be dealt with 
in any amount, however small {Monice v. Aylmer (i875),L.R. 
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■ ^ P' 725* Lord HATHEM,Ey). Of course the 

terra “ stock ” is applicable to bodies, no shares in which could 
possibly be issued, e.g. the Commissioners of the National Debt 
and the Government of a Dominion. 

(b) That this is the essratial feature of stock as distinguished from shares, 

to which a liability for unpaid calls may attach, may be seen by 
reference to s. 68 (14) of the Trustee Act, 192 5, by virtue of which 
the expression “ stock ” in the statute includes fully paid-up shares. 

(c) Companies Act, 1929, p. 50 (i) (c). 

(d) Companies Clauses Consolidation Act, 1845, s. 61. 


1568 . The legal title to shares and stock in Transfer 
:ompanies governed by the Companies Clauses 
Consolidation Act, 1845, and the Companies Act, 

["929, and to . British Government stock, can be 
icquired only by transfer registered in the books of 
Ee company, or by transfer in the books of the Bank 
yf England respectively.^®^ But a company limited 
yy shares, and registered under the Companies 
\ct, 1929, may, if so authorized by its articles of 
association, issue under its common seal a warrant 
stating that the bearer of the warrant is entitled to 
my fully paid-up shares or stock therein specified ; 
md such share warrant wiU entitle the bearer thereof 
to the shares or stock therein 'specified, and, on sur- 
rendering it for cancellation, to have his name entered 
as a member in the register of members.*'’^ 

(a) Companies Clauses Consolidation Act, 184.5, ^ 5 * 

National Debt (Stockholders Relief) Act, 1892, s. 4. 

Companies Act, 1929, ss. 65, 66. 

(b) Ibid. s. 37. 

It is impossible to enumerate all the statutes applicable to trans- 
fers of different kinds of shares and stock j but the requirement of 
registration will be found to be universal. As to the form of trans- 
fer, legal requirements are much less uniform. The shares of com- 
panies governed by the Act of 1845, supra ^ require a deed {ibid. 

3. 14) ; those under the Act of .1929 are transferable *"in manner 
provided by the articles of the company (Act of 1929, s. 62 (i)). 

A certificate, under the seal of the company, specifying any shares or 
stock held by a member, is primd facie evidence of the title of such 
member to such shares or stock in a company registered under the 
Companies Act, 1929 (ibid. s. 68). But the register of members itself 
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is also “ frmd facte evidence of any matters by this Act directed or 
authorized to lie inserted therein ” — ^which would certainly include 
the ownership of shares and stock (ibid. ss. 102, 282.). 

1569. No share in any company governed by the 
provisions of the Companies Clauses Consolidation 
Act, 1845 , may be transferred, after a call has been 
made in respect thereof, until such call has been paid, 
as well as all calls for the time being due on any share 
held by the intending transferor. 

Companies Clauses Consolidation Act, 1845, s. 16. 

There seems to be no corresponding provision in the Companies 
Act, 1929 ; but such a provision in the articles of association is now 
assumed unless the contrary appears (Table A). As between the 
company and the shareholder, the person liable to pay the call is 
the person whose name was on the register when the call was made 
(Re National Bank of Wales, Taylor, Phillips and Rickards' Cases, 
[1897] I Ch. 298, at p. 306, per Lindley, L.J.J. And the trans- 
ferors of shares upon which a liability for tlie payment of uncalled-up 
capital remains, may be liable, in Ae event of the company being 
wound up within a year of the transfer, to the extent spedfied in s. 1 57 
of the Act of 1929. But any surplus remaining after the companjr’s 
debts for which they are responsible have been paid in full belong to 
them (Re City of London Insurance Co., Ltd., [1932] i Ch. 226). 

1570. A good equitable title to shares or stock 
(other than stocks or stock transferable only by deed) 

in companies registered under the Companies Act, 
1929 , may be made, whether absolutely or by way of 
mortgage, by the execution by the alienor of a transfer 
of the shares or stock without filling in the name of 
the alienee, and the handing of such blank transfer, 
and the stock or share certificate, to the alienee.<*»> 

(a) Powell V. London and Provincial Bank, [1893] 2 Ch. 555. 

(b) Re Tahiti Cotton Co. (1874), L.R. 17 Eq. 273. 

France v. Clark (1884), 26 Ch. D. 257. 

Colonial Bank v. Cady and WilHams (1890), 15 App. Cas. 267, at 
p. 285, /WT Lord Herschell. 

Hooper v. Herts, [1906] i Ch. 549. 

Fuller V. Glyn, Mills, Currie Co., [1914] 2 K.B. 168. 

If the Company refuses to raster a transfer so completed, the 
Court may direct an account and may rectify the register by substitut- 
ing the name of the transferee (Companies Act, 1929, s. 100). 
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And if the transferor improperly interferes to prevent the trans- 
feree getting himself registered as 1^ owner, he will be liable in 
damages {Hooper v. Herts, ubi supra). It is the unfortunate habit of 
text-book writers, and even of judges, to speak of a transfer of the kind 
described in this paragraph as a “ plec^e a practice which obscures 
the true nature of the transaction. Doubtless, if the transaction is 
by way of mor^^, the transferee becomes a pledgee of the docu- 
ment handed over ; but he also acquires title to the shares or stock 
{Fry V. Smellie, [19 3 K.B. 282). No notice of any trust can, 

however, be entered on the company’s register (Companies Act, 

1929, s. lOl). 

1571. A company may have a lien on the shares Uen for calk 
(other than fully paid shares) held by any of its share- 
holders, in respect of unpaid calls, or other moneys 

due from such shareholders to the company. In the 
absence of provision to the contrary in the articles of 
association of a company registered under the Com- 
panies Act, 1929 , such a liai will be deemed to 
have arisen ; and the company may sell the shares, 
after fourteen days’ notice, to reimburse itself the 
moneys due. 

Compames Act, 1929, Sched. I, Table A, Clauses 7, 8, lo. 

Similarly, in the absence of special provision, the company may 
refuse to register transfers of shares on which it has a lien ; but if it 
registers a transfer its lien on the share covered by it is lost {fiiggs v. 

Assam Tea Co. (1869), L.R, 4 Exch. 387). The right of the com- 
pany to forfeit shares for non-payment of calls (which, in the case of 
companies under the Companies Clauses Act, 1845, is statutory 
(s. 29}) exists also in the case of companies under the Act of 1929, 
unless the provisions of Table A are excluded (Table A, Clauses 23- 
29). The Articles may grant a lien even on shares which are fully 
paid-up, but in such a case a quotation on the Stock Exchange cannot 
be obtained : and if the Articles give a lien only on shares not fully 
paid-up, the company can alter its articles so as to give a lien on all 
shares {Allen v. Gold Reefs of W est Africa^ Ltd.^ [igoo] i Ch, 656}. 

1572. A “ debenture”, for the purposes of this 
Title, means an acknowledgment (not necessarily " 
under seal‘»>) of indebtedness by an association, 
whether incorporated or not,**** and whether including 

a charge on the assets of the association (“ mortgage 
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debenture or not.‘®> Such acknowledgment must 
be for a specific sum of money ; but, if it includes a 
charge on the assets of the association, such charge 
may be made to trustees on behalf of a series of de- 
benture holders, or it may be made directly to the 
holder of the debenture.*'^* 

(a) British India Steam Navigation Co. v. Inland Revenue Com- 

missioners (1881), 7 Q.B.D. 165. 

(b) In the last-mentioned case. Grove, J., remarked that he did not 

‘‘ remember the term being used otherwise tiian in an acknowledg- 
ment of indebtedness by a corporate body (p. 168). But the 
learned judge admitted that there was no official definition of the 
term debenture ” ; and, as a matter of fact, “ debentures ” are 
sometimes issued by non-corporate associations. Indeed it is not 
certain that an individual cannot issue debentures. Even the use 
of the word “ debenture ” is not essential {Edmonds v. Blaina 
Furnaces Co. (1887), 36 Ch.D. 21 J, at p. 220, Chittt, J. ; 
see R. V. Findlater^ [^ 939 ] ^ K.-®. 594). 

(c) Edmonds v. Blaina Furnaces Co.^ uhi supra^ at p. 219. 

Jackson V. Rainford Coal Co., [1896] 2 Ch. 340, at p. 344, per 
Chitty, j.). 

Lemon v. Austin Friars Investment Trust, Ltd., [1926] Ch. i. 

In fact the document discussed in British India Steam Navigation 
Co. V. Inland Revenue Commissioners, ubi supra, contained no charge 
or agreement to give one. 

(d) Re Uruguay, etc., R/y. Co. of Monte Video (1879), ii Ch. D. 372. 

Re Olathe Silver Mining Co. (1884), 27 Ch. D. 278. 

Where the sum secured by the acknowledgment is an indivis- 
ible sum, the security is known as a “ debenture ”, where it is a 
divisible sum which may be held in any quantity not exceeding the 
total amount owing by the association on the same security, it is 
called ** debenture stock 

'1573. Generally speaking, and in the absence of 
provision to the contrary expressed or implied in its 
memorandum or articles of association,^®’ an ordinary 
trading company has the right to borrow money for 
the purposes of its business, and to issue debentures 
therefor.*”’ 

(a) Re General Prmident Assurance Co., Ltd. (1869), 38 LJ. (CL) 320. 

The head note of this report is far too wide. 

(b) Australian etc. Co. v. Mounsey (1858), 4 K. & J. 733. 

Bryen v. Metropolitan Saloon Omnibus Co., Lid. (1838), 3 De G. & J. 
123. 
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These two were expressly foDowed in General jluahn Estate 
and Monetary Co v. Smth, [1891J 3 Ch. 432. wheret htwe^rS 
was not proposed to issue debentures. Apparently, public ,mder- 
takings governed by the Companies Clauses Acts have no nower to 
borrow on debentures without express authorization ('Pomnanies 
Clauses Act, 1863, s. 22). Special authority in the memorandum or 
articles or association is also required for charging: uncalled (Rg 

P,l. (.890). 44 Ch. i>. 534 ! 

Investment Co's Debenture-holders, A.C. 244). “Reserve 
capital ” (i.e. capital which can only be called up in the event of the 
assodation being wound up) cannot be charged by an issue of deben- 
^es (Companira Act, 1929, ss. 49, 53 ; Re Mayfair Property Co., 
Bartlett v. Mayfatr Property Co., [1898] 2 Ch. 28} 5 and Ae ipital 
of a company limited by guarantee is in a similar position (Rg Irish 
Chth Co., Ltd., [1906J W.N. 127), But a company governed by 
the Companies Clauses Act, 1845, which has power by its spedal 
Act to borrow on mortgage or bond, has power to diarge its uncled 
capital (s. 38}, 


1574. Where debentures comprise a dhiarge on the Floating 
assets of an association, such charge may be a fixed 
charge on specific assets, or it may be a “floating 
charge ” on the assets of the association generally* 
present £md future, or it may comprise both such kinds 
of charges. A floating charge will become a fixed 
charge on the assets then actually belonging to the 
association, on the occurrence nf the event or events 
agreed upon in the debenture as fixing the charge. 

Governments Stock and Other Securities Investment Co. v. Manila RIy. Co.y 
[1897] A.C. 81, at p. 86, per Lord Macnaghten. 

Re Yorkshire Woolcoombers^ Association^ [i9C>3] 2 Ch, 284^ at p. 295> 
per Romer, L.J. 

Cox Moore v. Peruvian Corpn., Ltd.y [1908] r Ch, 604, 

Evans v Rival Granite Quarries^ Ltd., [1910] 2 K.B. 979^ at p, ^99, 
per Bucklet, L J. 

Re Griffin Hotel Co. Ltd.y Joshua Tetl^ £sf Son^ Ltd. v. Griffin Hotel C0.9 
Ltd., [X941] Ch. 129. 

A mere charge, even on specific assets, would only bind such 
assets in equity, i.e. as against persons acquiring them with know- 
ledge of the charge, and against persons not acquiring the legal title* 

{In re Morrison^ Jones isf Taylor y Ltd., [1914] i Ch. 50.) But, in 
fact, a debenture trust deed usually comprises a legal conveyance of ‘ 
specific assets. Inter se, debenture-holders presumably rank in order 
of date 5 unless, as is common though not essential (Lew v. Abercorris 
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Slate and Slab Co. (1887), 37 Ch. D. 260, at p. 264, per Chitty, J.), 
the debentures are issued in a series, and it is provided that all in the 
series shall rank /an passu. If an earlier series of debentures comprises 
a floating charge on future-acquired assets, and a later series a specific 
charge on assets acquired between the two dates, but subject to the 
rights of the earlier series, the floating charge of the earlier series will, 
as respects such assets, take priority over the specific charge of the later 
{Re Stephenson {Robert) & Co., Ltd., Poole v. Stephenson {Robert) (S 
Co., Ltd., [1913] 2 Ch. 201). 

1575 . Debentures issued by companies governed 
either by the Companies Clauses Act, 1863, or by 
the Companies Act, 1929, must be registered in 
compliMce with the terms of those statutes respect- 
ively.<»’ Unregistered debentures of the latter class 
of companies will be void against the liquidator or 
any creditor of the company.'*** Registration under 
these provisions of a charge on land for securing 
money created by a company has effect as if the 
charge had been registered as a land charge under 'the 
Land Charges Act, 1 92 c, and need not also be registered 
under that Act.'®* 

(a) Companies Clauses Act, 1863, s. 28. (Apparently, in such cases, 

the company Iceeps the register, which is, however, open to 
inspection by certain classes of persons.) 

Companies Act, 1929, s. 79. (Registration "with Registrar of Com- 
panies) ; s. 88 (Registration in books of the Company.) 

(b) The effect of non-registration with the Registrar (s. 79) is to render 

the charge void against a liquidator and any creditor of the com- 
pany ; non-registration in the books of the Company (s. 88) does 
not affect the validity of the charge ; the penalty is a statutory 
fine of fio and that only where the omission is wilful. 

(c) Land Charges Act, 1925, s. 10 (5). 

Companies Act, 1929, s. 79 (7). 

1576 . Debenture-holders of a company incor- 
porated under the Companies Act, 1929, having a 
direct charge (fixed or floating) on the assets of the 
company, have, in addition to the ordinary remedies 
of a person having a charge on land {ante, § 1398) 
the right to foreclose the property included in the 
charge.'** But holders of debaitures secured by a 
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overing deed in favour of trustees {ante, % 1572) 
re only entitled to a decree for the appointment 
f a receiver, enquiry as to amounts due to the various 
lasses of debenture-holders, and directions for realiza- 
'on.<’’’ And no order for foreclosure can in any case 
e made, unless all the debenture-holders entitled 
art passu demand it.f«> 

(a) Sadler V, Worley^ [1^94] 2 Ch. 170. 

In the case of a floating charge, Lord Atkinson, in De Beers 
'msolidated Mines, Ltd, v. British South Africa Co,, [1912] A.C. 52, 
p, 70, expressed an opinion adverse to the possibility of foreclosure, 
nd it seems extremely doubtful whether the rule applies to a public 
cidertaking specially authorized by statute 5 even when carried on 
^ a company incorporated under the Companies Act, At any rate, 
le Court refused to order a sale in sudi a case {Blaker v. Herts and 
'ssex Waterworks Co, (1889}, 41 Ch. D. 399) 5 and it seems quite 
ear that neither foreclosure, nor sale, nor {semble) even the appoint- 
tent of a manager, can be obtained against a company carrying on a 
jblic undertaking under the Companies Clauses Act, 1845 (Gardner 
, L,C, & D, Rly. Co. (No, i), (1867), 2 Ch. App. 201). But this 
.tter rule does not apply when the undertaking has ceased to operate 
id is being wound up (Re Glyn Valley Tramway Company, [1937] 
:h. 465}. 

(b) The proper form of action is by' one or more holders on behalf of 

themselves and the others (see the form in Palmer, Company Pre- 
cedents, 15th Ed. Part III, 534 ei seql). The trustees should be 
made defendants (Mortgage Insurance Corporation, Ltd, v. Canadian 
Agricultural, Coal and Colonisation Co,, Ltd,, [1901] 2 Ch. 377). 
In the case of companies issuing debenture stock under the Com- 
panies Clauses Act, 1863, the right to a receiver is statutory in 
certain circumstances {ibid, ss. 25, 26). 

(c) Re Continental Oxygen Co,, Elias v. Continental Oxygen Co,, [1897] 

I Ch. 511. 

1577 . Subject to the terms of the debenture, 
debenture-holder is entitled lo commence procecd- 
igs to enforce his security — (a) when the payment 
f principal is in arrear,'*’ (S) when it can be proved 
D be in jeopardy, whether payment is in arrear, or 
ot.<b> 

(a) Wallace v. Universal Automatic Machines Co., [1894] t Ch. 547 - 

(b) Re Panama, New Zealand and Australian Royal Mail Co, (i87o)» 

5 Ch. App. 318, at p. 322, per Giffard, L.J. 
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HcJsoft V. Tea Co, (iS8o), 14 Ch. D; 859. 

Re Critic stone Coal Co,, Steixfari v, Crigg/estone Coal Co., [1906] 

1 Ch, 523. 

Re Ti/tCoffe Copper Co., Ltd,, [1913] 2 Ch. 588. 

The most obvious way of proving that the security is in danger 
is by showing that the company is being wound up. But it is not the 
only way, 

1578 . A mortgage debenture created under the 
provisions of the Mortgage Debenture Act, 1865, 
may be transferred by indorsement in the form 
specified in the Schedule to that Act.<»’ Debenture 
stock created under the provisions of the Companies 
Qaiises Act, 1863, is transmissible and transferable 
in the same manner as other stock of the company, 
and has in all other respects the incidents of personal 
estate.***^ A debenture payable to bearer is a negoti- 
able instrument, and passes by delivery, independently 
of equities.' 

(a) Mortgage Debenture Act, 1865, s. 37, Sched. (Form E). 

(b) Companies Clauses Act, 1863, s. 23. 

(c) Beehuanaland Exploration Co. v. London Trading Bank, Ltd., [1898] 

2 Q.B. 658. 

Edehtrin v. Schuler fef Co., [1902] 2 K.B. 144. 

StmUe : other debentures are transferable in the sanae manner as 
things in action generally (see pest, §§ 1626-1632). Would the rule 
in the text apply to debentures of a private company not dealt with 
on the Stock Exdiange ? 

1579 . An association which has issued debentures 

comprising a charge on any part of its assets, may re- 
deem them at any time after the day fixed for pay- 
ment of the sums for which the debentures are security ; 
and any “ clog ” on the right of redemption {ante^ 
§ 13^9} void.<»J But a debenture issued by a 

company registered under the Companies Act, 1929, 
may, by its express terms, be made irredeemable, or 
redeemable only on the happening of a contingency, 
however remote, or on the expiration of a period, 
however long.'**’ 
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(a) Samuel v. Jarrai Timber and Wood Paving Corfu., Ltd., [1904] 

A.C. 323. 

British South Africa Co. v. De Beers Consolidated Mines, Ltd., [1910] 

2 Ch. 502. 

Some doubts were thrown on the applicability of the doctrine of 
“ clog V to debentures creating only a floating charge, in the House 
of Lords on the hearing of the appeal in the Be Beers Consolidated 
Mines, Ltd. v. British Sotah Africa Co., ((1912] A.C. at p. ’jo,per 
Lord Atkinson ; at p. 7 1 , per Lord Halsbcry 5 at p, 73, per Lords 
Loreburn and Gorell). Lord Atkinson, however, based his doubt 
at least partly on the argument that a debenture-holder had no right 
of foreclosure — an argument inconsistent with dedded - cases {astte, % 

1625) 5 and the Court of Appeal, in Kreglinger v. New Patagonia 
Meat and Cold Storage Co., Ltd. (1913), 29 T.L.R. 464, considered 
jtself -bound by the earlier decisions to hold that the doctrine of the 
“ dog ” applied to a floating charge. On appeal to the House of Lords, 
that dedsion was revemed, but without reference to the applicability 
of the doctrine ([1914] A.C. 25). 

(b) Companies Act, 1929, s. 74. 

A mortgage of land by a company to a single mortg^ee is a deben- 
ture within the meaning of this section, and is not rendered invalid 
by reason of the date of redemption being postponed to a remote period 
{Knightsbridge Estates Trust, Ltd. v. Byrne, [1940] A.C. 613). 

1580 . Notwithstanding the provisions of §§ 251 Contract 
and 2f6 ante, a contract with a company registered ^^frieup 
under the Companies Act, 1929, to take up and pay 

for any debentures of the company, may be enforced 
by an order for specific performance. 

Companies Act, 1929, s. ^(s. 

Generally speaking, a contract to lend or borrow money is not 
specifically enforceable ; and this doctrine was applied to a contract 
to take up debentures (South African T erritories v. iFalKngton, [i 898J 
A.C. 309). The change in the law indicated in the text was first 
made by the Companies Act, 1907, s. 16. . 

I 

1581 . A “scrip certificate” is a written zc~ Scrip 
knowledgment by tlie promoters of a company, or 
undertaking, or loan, of the right of the person named 

in it, or the holder of the certificate, to a specified 
number or amount of shares, stock, or debentures. 

Such certificate may be either absolute, or conditicMial 
cc 
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upon some event happening (“ provisional certifi- 
cate ”). Where the certificate is in favour of the 
“ holder the benefit of such certificate is legally 
transferable by mere delivery of the certificate. 

Re Mexican and South American Mining Co.^ Barclay’s Case (1858), 
26 Beav. 177. 

Re Mexican and South American Co.^ De Pass’s Case (1859), 4 De G. & 
J- S 44 - 
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1582. A patent, for the purpose of this Title, Defititm 
means the exclusive right of making, using, exercising, 
and vending a manufacture new within the realm.<^> 

Such a right can only be granted to the true and 
first invaitor or inventors of such manufacture, or 
his or their assignee, and for a period not exceeding 
sixteen years but, in the discretion of the Court, the 
pgfiod may be extended for a further time not exceed- 
ing ten years.<<i^ All other monopolies of buying, 
selling, making, and working, or using anything within 
the realm, and all other monopolies of any kind, are, 
unless authorized by Act of Parliament, utterly void.<®> 

(a) Le. within the United Kingdom and the Isle of Man {Brown v. 

Annandak (1842), 8 Q. & Fin. 437 ; Patents and Designs Act, 
1907,8.14). 

(b) Patents and Designs Act, 1932, Sched. 

(c) Statute of Monopolies (1623), 6. 

Patents and Deagns Act, 1907, s. 17 (i) ; as amended by the Acts of 
1938,8.2(1); 1939,8.3(6). 

(d) Act of 1919, s. 7 ; Act of 1942, s. i (i). (The extension is usually 

only for five years ; but “ in exceptional cases ” it may be up to 
ten, ibid. (2). A patent may be extended as to one or more of its 
clauses only {Re Lodge’s Patent, [1911] 2 Ch. 46).) 

(e) Statute of Monopolies (1623) s. i. 

The granting of monopolies was, at one time, subject to much 
abuse ; and the matter roused great feeling, which finally found its 
expression in the statute of 1623. This statute is still in force as 
the basis of patent law ; and the definition of “ invention ” is, in the 
later legislation (Act of 1907, s. 93), stiU incorporated by reference 
to it. But a somewhat careless judicial interpretation of the per- 
missive clause of the old statute (s. 6) led to forther abuses, which 
have been recently dealt with by the provision set out in § 1 587 (iii) 
post. In theory, a patent is a privilege voluntarily granted by the 
favour of the Crown (Act of 1907, s. 97). In feet, it is claimable 
as of right by any applicant who fulfils the prescribed conditions, 
including the periodical payment of fees to the Crown (Act of I 9 ® 7 » 
ss. i-i 3), as amended by s. 5 and Sched. of Act of 1919)' 
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1583. The owner of a lawful patent (“ pataitee 
has a primSjacie right to recover damages, or to hav{ 
awarded in his favour an injunction against future 
infringements, against any person who infringes hif 
monopoly, within the United Kingdom and the Isle 
of Man.*®’ But w'here a defendant proves that, at the 
date of the infringement, he was not aware, and had nc 
reasonable means of making himself aware, of the 
existence of the patent, the patentee will not be en- 
titled to recover damages in respect of the infringe- 
ment.<>»> 

(a) Patents and Designs Act, 1919, s. 10. (Since the passing of iht 

Chancery Amendment Act, 1858, the patentee has been able t( 
obtain all his remedies in a single action. Before the passing o 
the Patents Act, 1919, the patentee could also ask for an accoun 
of his rivals’ sales, with a view to claiming the profits ; and it is no 
quite clear that the Court may not, even now, award him thi{ 
remedy in the exercise of its discretion.) 

It has previously been pointed out (ante, § 884,) that a threai 
of an action for infringement, not duly followed up, is itself a ground o\ 
action by any person aggrieved (Act of 1907, s. 36 ; Act of 1932, 
s. 6). 

(b) Patents and Designs Act, 1907, s- 33 ; 1932, s. 13. 

Wilderman v. Berk Esf Co., [1925] Ch. 1 16, 

1584. Any unlicensed making, using,<*>J' oi 

selling of a patented article, or any other act whid] 
in fact makes use of the invention protected by the 
patent, is, prtm^ an infringement of such 

patent. 

(a) United Telephone Co. v. Sharpies (1885), 29 Ch. D. 164. 

The making, to be a good ground of action, must be for use or 
sale, not merely for e 3 q>eriment {Frearson v. Lee (1878), 9 Ch. D. 
48, at pp. 66-67, ^^rjESSEL, M.R.). 

(b) Nobel’s Explosive Co., Ltd. v. Jones, Scott Sf Co. (1881), 17 Ch. D. 

72X, at p. 741, per James, L.J. 

Saccharin Corpn., Ltd. v. Jackson (1903), 20 R.P.C. 61 1. 

(c) hlere exposure for the purposes of sale amounts to an inhmgemeut 

(British Motor Syndicate, Ltd. v. Taylor y Son, Ltd., [1901] 
I Ch. 122); but an offer for sale does not (No-Fume, Ltd, v. 
Pitchferd (Frank) Co., Ltd. (1935), 52 R.P.C. 231). 

(d) Nobel’s Explosives Co. Ltd. v. Anderson, “Cordite ” Case (1894), 1 1 

fi.P.C. It 3, at p. 128, per Romer, J. 
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1585. A patent binds the Crown to the same ex- Patent binds 
tent as it binds a subject except that any Govern- 

ment department may use the invention protected by 
it on such terms as may be agreed, with the approv^ 
of the Treasury, between the department and the 
patentee, or, in default of agreement, on such terms 
as the Treasury may settle, after hearing all parties 
interested, and except that, where an invention has 
been recorded or tried by or on behalf of a Govern- 
ment department, such invention may be used by the 
Crown without license or royalty, unless it was in 
focf communicated by the patentee.*’*’ 

(a) Patents and Designs Act, 1907, s. 29. 

(b) Act of 1919, s. 8. 

1586. A patentee may grant licences to any Lienees 
persons to exercise the invention ;*»’ and such persons 

will not, whilst acting in accordance with the terms 
(express or implied), of such licences, be guilty of 
infringing the patent.***’ 

(a) Tkere seems to be no statutory authority for this proposition ; but 

it is implied throughout the Acts, 

(b) Certain conditions, mostly placing restrictions on the activities of the 

licensee, cannot be included in licences (Patents and Designs Act, 

1 907, s. 3 8). And a licence to sell, or a sale by a patentee, includes 
an implied licence to the purchaser to sell again {McGruiher v. 

Pitcher^ [1904] 2 Ch. at p- 312, Cozens-Hardy, LJ.), 

Any patent may, at the request of the patentee, be indorsed 
licences of right ; and then any person can demand a licence 
on terms to be settled by the Comptroller. The holder of a patent 
so indorsed only pays half renewal fees (Act of 1919, s. 2). It is 
doubtful whether a mere licensee can sue in his own name for an 
alleged infringement of the patent [Heap v. Hartley (1889), 42 Ch. 

D. 461 5 Scottish Vacuum Cleaner Co,, Ltd, v. Provincial Cinemato^ 
graph Theatres, Ltd, (1915), R.P-C. 353). 

1587. A patent may be revoked on one or more Repocatm 

of the following grounds, viz. : — o/paUMt 

(i) that it was granted, in the first instance, for 
an invention not satisfying the requirements 
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of the Statute of Monopolies, or to a person 
not entitled to the grant ; 

Patents and Designs Act, 1907, s. 25 (2) ; 1932, s. 3. 

(ii) that it was irregularly obtained ; 

Patents and Designs Act, 1932, s. 3. 

Nuttallv, Hargreaves^ [1892] i CL 23. 

(iii) that there has been an abuse of the rights 
granted thereby. 

Patents and Designs Act, 1919, s. i ; 1932, s. 3. 

‘Such an abuse is deemed to have taken place when, after three 
years from its date, the patent is not being worked on a commercial 
scale in the U.K., or such working is being hindered by importation 
of the article by the patentee or with his connivance, or the demand 
for the article in the U.K. is not being fairly met, or if licences are 
being unfairly withheld or granted only on unreasonable terms {ihidJ), 
But the Comptroller need not take the extreme step of revoking the 
patent. He may order it to be subject to ** licences as of right ” 
{antgf § 1 586, n.}, or may order a licence to be granted to the applicant 
on terms as to raising capital for development, etc. {thid,). Generally 
speaking, an objection to the validity of a patent, or a claim for its re- 
vocation, may be taken or made either as a defence to an action for 
infringement (Act of 1907, s. 25), or by petition to the Court (jbtd.)^ 
or by application to the Comptroller {ibid. s. 26), subject to an appeal 
to the Court {ibid, ss, 26 (4), 27 5 Act of 1919, s. i). Other, less 
important, grounds for revocation of a patent will be found enumer- 
ated in s. 3 of the Act of 1932. 

1588. A patent lapses if the patentee fails to pay 
the prescribed fees within the prescribed times 
but, if the failure to pay was unintentional, the 
patent may be restored by the Comptroller on the 
application of the patentee, after due notice to the 
public, and with due protection to persons who 
may have availed themselves of the subject-matter 
of the patent after it was announced as void in the 
OfEcial JoumaL<c) 

(a) Patents and Designs Act, 1907, s. 17* (2). 

(b) Ibid. s. 17 (3). 

Re Landes Patent^ [1910] 2 Ch. 236. 
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The Act merely requires that the application shall state that the 
non-payment was unintentional. But the decision covere the view 
in the text* \ 

(c) Patents and Designs Act, 1907, s. ap {5), (6) ; 1919, Sched. 

1589. Semi/e : the legal title to a patent can only Asdgnment 
be assigned by deed. But an equitable assignment of 

a patent, being in writing, may be entered on the 
Register of Patents. 

Re Casey’s Patents, Stewart v. Casey, [1892] i Ch. 104. 

It seems curious that the Acts are silent on the form of assign- 
ment 5 and the expression of opinion by the Court in the case quoted 
was realljt olnter as regards the £rst proposition in the paragraph. 
"TheTtegister is only primd facie evidence of title (Patents and Designs 
Act, 1907, s. 28 (3)) ; but proprietors, mortgagees, and licensees 
must now register their titles, though unregistered equitable rights 
may still be enforced, on equitable principles (Act of 1919, s. i6), 

1590. A “ design ”, for the purposes of this Design 
Tide, means a new and original design for the pattern, 
shape, configuration, or ornament, or for any two 

or more of such purposes, of any article of manu- 
facture or substance (not being a design for a 
sculpture within the protection of the Copyright 
Act, 1 91 1 {post^ § 1612)), which design is registered 
under the provisions of the Patents and Designs Act, 

1907. 

Patents and Designs Act, 1907, ss. 49, 93. 

The fact that the design has been confidentially disclosed and 
subsequently published in breach of good faith before registration, 
and even the acceptance of a first and confidential order for goods 
bearing a textile design intended for registration, will not be fatal to 
the application to register {ibid, s, 55). Neither will the fact that 
the design, or goods made from it, has or have been exhibited at a 
certified industrial exhibition 3 if due notice of the applicant's inten- 
tion to exhibit has been given to the Comptroller of Patents, and 
the application for registration has been made within six months of 
the opening of the exhibition {ibid, s, 59}* 

1591. Such registration confers in the first in- Effect of ^ 
stance copyright in the design for a period of five 
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years from its date ; and such copyright will, on du< 
application and payment of the prescribed fees, b< 
renewed for a second and may be renewed for a thirc 
period of five years/ 

Patents and Designs Act, 1907, ss. 49 (5), 53. 

The applications for registration and renewal are made to the 
Comptroller of Patents, subject to an appeal to the Board of Tradt 
{ihid, s. 49). 

1592. During the esdstence of such copyright, or 
such shorter period (not being less than two years 
from the date of registration) as may be prescribed, 
the design is not open to inspection by the public ; 
but any person furnishing sufficient infomiation to 
enable the Comptroller of Patents to identify the 
design, and paying the prescribed fee, is entitled to 
be informed whether registration still exists, and in 
respect of wdiat classes of goods, and of the date of 
registration, and of the name and address of the 
proprietor of the design. 

Patents and Designs Act, 1907, ss. 56, 57. 


1593. If, during the existence of such copyright, 
any person {semble^ within the United Kingdom or 
the Isle of Man), except with the licence or written 
consent of the registered proprietor of the design, for 
the purposes of sale applies, or causes to be applied, to 
any article in any class of goods in respect of which 
the design is registered, the design itself or any 
fraudulent or obvious imitation thereof, or if, know- 
ing that any such design or imitation has been applied 
without the consent of the registered proprietor of 
the design, any person publiffies or exposes, or causes 
to be published or exposed, for sale, such article, 
such person w'ill be liable to pay to such registered 
proprietor a sum not exceeding ^^ 50 , recoverable as 
a simple contract debt, or, at the option of the regis- 
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tered proprietor, to an action for damages and an 
injunction. 

Patents and Designs Act, 1907, s. 60. 

But — 

(i) the total sum recoverable as a simple con- 
tract debt in respect of any one design will 
not exceed one hundred pounds ; 

Ibid. 

(ii) the registered proprietor will not be able to 
recover any penalty or damages in respect 
of a breach of copyright of such design, 
unless he has caused (or shows that he took 
all proper steps to ensure such result) each 
article delivered by him on sale, to which 
such design has been applied, to be marked 
with the prescribed mark, words, or figures, 
denoting that such design is registered, or 
unless he shows that the infringement in 
question was committed after the infringer 
knew, or had received notice, of the existence 
of the copyright in such design. 

Patents and Designs Act, 1907, s. 54. 

The provision as to ** threats actions ” applicable to patents {ante, 

§ 1583, n.), is applicable also to registered designs (s, 61) ; and registra- 
tion may be cancelled at any time by the Comptroller, subject to 
appeal, on the ground that the design is not used for manufacture in 
the United Kingdom to a reasonable extent, though it is so used 
abroad, or on the ground that the design had been published in the 
U.K. before registration (Act of 1919, s. 14). 

1594 . A registered design binds the Crown in the mgku of 
same rrianner as it binds a subject.<*> But the pro- 
visions of § 1585 ante, with regard to user of patents 
by Government departments, apply also to registered 
designs.^'*’ 

(a) Patents and Designs Act, 1907, s- 29. 

(b) Patents and Designs Act, 1919, ss. 15, 58- 
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Some designs are exclusively Crown monopolies, e,g. military 
uniforms. 

1595. SenJfle : the proprietorship of a registered 
design may be assigned by deed, writing, or word of 
mouth but the assignee cannot sue in respect of 
alleged infringement of the design, until he is entered 
as proprietor on the Register of Design 

(a) Patents and Designs Act, 1907, s. 71. 

There is nothing in the statute or rules requiring the assignment to 
be in any particular form 5 but, possibly, the provisions of the Law 
of Property Act, 1925, s. 136 {post^ § 1626), may by implication re- 
quire a writing. 

(b) JFooIJey v. Broad ^ [1892] i Q.B. 806. 



TITLE VI-TRADE MARKS, TRADE NAMES, 

AND GOODWILL 

1596. A trade mark, for- the purposes of this Trademark 
Title, means any mark used or proposed to be used 
in relation to goods for the purpose of indicating, or 
so as to indicate, a connection in the course of trade 
between t]he goods and some person having the right 
either as proprietor or as registered user to use the 
imdcwheAer with or without indication of the identity 
of that person. 

Trade Marks Act, 1938, s. 68 (i). 

“ Mark ” includes a device, brand, heading, label, ticket name, 
signature, word, letter, numeral or any combination of these {ihid. 
s. 68 (i)). The law relating to trade marks is now consolidated in the 
Trade Marks Act, 1938, which came into force on 27th July 1938. 

The main changes effected by the statute include : 

(i) a new definition of “ trade mark ” as given in the text, though 
it is doubtful whether the new definition extends the one 
given in the Trade Marks Act, 1905, s. 3. In Aristoc, Ltd. 

V. Rysta, Ltd., [194s] A..C. 68, it was said that the some- 
what wider language of the 1938 Act had not changed the 
meaning of “ trade mark ” which indicates the origin of 
goods. The House of Lords there decided that the owners 
of a process called the “ Rysta ” process for repairing ladies 
stockings could not register such name as a trade mark, for 
it so nearly resembled the word “ Aristoc ” in sound (which 
name had already been registered as a trade mark) as to cause 
confusion 5 and further, a repair service is not " a conneaion 
in the course of trade ”, for these words mean an association 
of the goods in the course of their production for the market 

(fUd. at p. 97)* 

(ii) a trade mark may now be assigned apart fi-om the goodvrill of 
the business in respect of which it was registered {post, 

§ 1601). 

(iii) a person may be registered as “ the rostered user ” of a 
trade mark, and who may use such mark independently of 
the proprietor. In such case the r^istration can only be 
made on the application of the proprietor and the proposed 
user (Trade Marks Act, 1938, s. 28). 

871 
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jvjl pronsion is made for the registration of “ certification trade 
marks ”, being marls adapted to distinguish in the course of 
trade goods certified by any person in respect of origin, 
material, mode of manufecture, quality, accuracy or other 
characteristic {ibid. s. 37), These may now only be 
registered in the name of a pereon who does not carry on a 
trade in goods of the kind so certified {iUd. s. 37 (i)} ; 
and are only assignable with the consent of the Board of 
Trade (ii/^.s. 37(8)). 

(v) "defensive trade marks” may be registered in respect of 
invented words (iUd. s. 27 (i)). 

1597. A trade mark which satisfies the require- 
ments of the Trade Marks Act, 1 93 8 , may be registered 
in the Register of Trade Marks at the Patent Office: 
Such mark is then knom as a “ registered trade 
mark 

Trade Marks Act, 1938, ss. r, 17, 19. 

The Register is divided into Part A and Part B (ibid. s. i (2)). 
The qualifications of a registrable trade mark in Part A are set out 
in ibid, s. 9 and must consist of a name or signature, or a word or 
words including invented words or any other distinctive mark. To 
be registrable in Part B, the mark must be capable, in relation to the 
goods in respect of which it is registered, of distinguishing goods with 
which the proprietor of the mark is connected in the course of trade 
from goods in the case of which no such connection subsists (ibid. 
s. loj. Certain classes of marks may not be registered (ibid. s. ii, 
(3)> 61). No trust is to be entered on the register (ibid.s. 64 (i)). 

1598. The registration of a trade mark operates 
for a period of seven years, and may be renewed from 
time to time for further periods of fourteen years.'**’ 
During the continuance of any such period, the pro^ 
prietor of a valid registered trade mark*’*’ has the 
exclusive right to the use, in the United Kingdom, of 
such trade mark, upon or in connection with the 
goods in respect of whidi it is registered ; <•” and 
(sembk) in the case of any infringement of his exclusive 
right by another person, may bring an action for 
damages or an account and an injunction, in the same 
way as for any other tort of the like nature.'**’ 

(a) Trade Marks Act, 1938, s. 20 (i), (2). 
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In the case of registrations made before 27th July 1938, the initial 
registration lasts for fourteen years, [ibid. s. 20 (i)). 

When a trade mark has been allowed to lapse, it may be re- 
registered at any time within a year from its removal from the regis- 
ter, unless the Registrar is satisfied that there has been no bond fide 
user of it during the two years immediately preceding the removal, or 
that there is no liability of confusion by reason of the previous, use of 
the trade mark {}}nd. s. 20 (4}). 

(b) The validity of a trade mark may be disputed either (i) on the applica- 

tion to register (s. 18 (2)), or (ii) in an action for infringement, or 
(iii) on a special application for removal from the register (s. 32). 

But registration is frim& facie and, after seven years (except where 
it has been obtained by fraud or the mark is immoral or scandalous), 

.conclusive evidence of validity (ss. 13 (i), 46) ; and, where the 

^ :.!^"'’'''’tteditv of a registered trade mark has been unsuccessfully im- 
peached in legal proceedings, the Court may grant a certificate of 
validity which, in subsequent .proceedings alleging invalidity of that 
mark, will entitle the proprietor, if successful, to full costs as 
between solicitor and client (s. 47). 

(c) Ibid, ss. 4, 5- 

(d) Edelsten v. Edehten (1863), i De G. J. & Sm, 185, 

Siazenger ^ Sons^. Spalding €sf Brothers^ [1910] i Ch. 257. 

It is now specifically provided (s. 4 (i) (a), (b)} that user in the 
course of trade so as to deceive or cause confiision, or so as to import a 
reference to the registered proprietor or user is actionable. And certain 
specific acts are deemed not to be infringements (s. 4 (3)), Presumably, 
any breach of the rights conferred by the Act would be a tort, and, as 
such, would entitle the proprietor to the usual remedies for a tort. 

As regards marks registered in Part B, no relief is to be granted ** in 
respect of such registration ”, against user not calculated to deceive 
(s. 5 (2)). Sembh : no actual damage need be proved in an action for 
infringement- 

1599 . No registration under the Trade Marks UserofevM 
Act, 1938, will interfere with any ionS fide use by a 
person of his own name or place of business, or that 

of any of his predecessors in business, or the use by any 
person of any bond fide description of the character 
or quality of his goods. 

Trade Marks Act, 1938, 5. 8 (a), (b). 

For a similar point in connection with “ passing off ” cases see 
post, % 1603. 

1600 . A trade mark may be removed from the 
register on the application of any person aggrieved 
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on the ground that it was not properly capable of 
registration, or on the ground that it was registered 
by the proprietor or a predecessor in title without any 
bo7ia fide intention to use it in connection with such 
goods, or that there has in fact beoi no such bor^ fide 
user within five years prior to the application. 

Trade Marks Act, i93'8, ss. 26, 32. 

In the latter case, the application may be defeated by showing 
that the non-user is due to special circumstances in the trade {}hid. 

26 (3)). 

1601. A registered trade mark is assignable and 
transmissible with or without the goodwill {post 
1604 - 1608 ) of the business in respect of which it may 
have been registered, and it may be assigned for all 
or some only of the goods in respect of which it was 
registered The assignee of the trade mark is 
entitled to be registered as proprietor, on proving his 
title to the satisfaction of the Registrar 

(a) Tiade Marks Act, 1938, s. 22 (i). 

(b) Ibid. s. 22 (2). 

Prior to the Trade Marks Act, 1938, trade marks were only 
assignable as incidental to the goodwill of a business, and were not 
assignable apart from such goodwill (Trade Marks Act, 1905, s. 22). 
In the case of assignments made before 27th July 1938, otherwise than 
with the goodwill of the business, application by the assignee for 
registration must be made vridiin two years of this date (Act of 1928, 
Sched. 111,2(1)). 

(c) Ibid. s. 25 (i). 

Where an assignment of a trade mark is made without the good- 
will of a business, and is made after 27 th July 1938, the assignee must 
within six months apply for directions to the Registrar (ibid. s. 22 (7)). 

1602. No person may take any proceedings to 
prevent, or recover damages for, any infringement of 
an unregistered trade marL 

Trade Marks Act, 1938, s. 2. 

1603. Independently of the proprietorship of any 
trade mark, a person whose name, description, signs. 
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labels, or goods is or are imitated so closely by a rival 
in business as to lead the public to believe that it 
is purchasing such person’s goods, is entitled to take 
proceedings to stop such imitation, and for an ac- 
count of profits or for damages.<»> It is not necessary 
for him to prove that the defendant’s conduct was, 
in fact, fraudulent.^*’’ Semble : the mere use of the 
defendant’s own name cannot amount to a “ passing 
off”.***’ 

(a) Montgomery v. Thompson^ [^891] A.C. 217. 

Itjeddntoay v. Banham^ [1896] A.C. 199. 

Vinegar Brewery Co. v. Pozoeil^ [^897] A.C. 710. 

The right to take such proceedings is expressly reserved by the 
Trade Marks Act, 1938, s. 2. The fact that a patent once held by 
the plaintiff for the goods in question has been revoked, will not, 
necessarily, be fatal to a ‘‘ passing off action {Edge v, Niccoilst [ign] 
A,C. 693), 

(b) Millington v. Fox (1838), 3 My. & Cr. 338, 

Baxlehner v. Apoilinarh Co,^ [1897] i Ch. 893. 

Spalding^ Brothers v.Gamage (A, 1 ^.) Ltd. (1915), 84L.J.(Ch.) 449. 

It would appear that, where the defendant has not been guilty of 
fraud, no account or damages will be awarded against him {Edelsten v. 
Edelsten (1863), i De G,J. & Sm. 185, at p. 199, per Lord West- 
BURY, C-, followed by Lord Blackburn in Singer Manfg. Co. v. 
Loog{ii^ 7 ,), 8 App. Gas. 15, atp. 31). 

(c) Burgess v, Burgess (1853), 3 De G.M. & G. 896. 

Turton v. Turton (1889), 42 Ch. D. 128. 

Brinsmead {Join) Ssf Sons^ Lid. v. Brinsmead and Waddington fcT 

- Sons^ Ltd. (1913), 29 T.L.R. 706, C.A. 

There is a considerable difference on the last point between an 
individual and a corporate defendant. Inasmuch as a corporation's 
name is artificially acquired, it is much easier to persuade Ac Court 
that it has been adopted or used for unfair objects thzn in the case 
of a birA name {Brinsmead {John) ^ Sons v. Brinsmead {T.E.) ^ 
Sons, Ltd. (1896), 13 T.L.R. 3, C.A. ; Kingston, Miller (A Co., Ltd. 
y. Kingston {Thomas) & Co., Ltd., [1912] i Ch. 575). But where a 
patent has expired, even if the patented ^ticle has b^n sold under a 
specific description (not containing Ae plaintiffs name), Ae plaintiff 
cannot prevent Ae sale of it by rivals under the same description 
{Linoleum Manufacturing Co, v. Naim (1878), 7 Ch. D. 834). And 
an attempt to do so by registering Ae description as a trade mark will 
be defeated {Re RalpKs Trade^^Mark, Ralph v. Taylor (1883), 25 Ch. 
D. 194, at p. 199, per Pearson, J. ; Magnolia Metal Co^s Trade 
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Murk;, [1897] 2 Ch. 371 ; Re Gestettier's Trade Mark, [1908J 
iCh. 513). 

1604 . The goodvsill of a business, practice, or 
undertaking is the benefit of the trade connection, and 
other incidental advantages, of such business, practice, 
or undertaking.*®’ Goodwill may exist apart from 
any site or buildings.*’*’ 

(a) Rotter Inland Revenue Commissioners (1854), 10 Exch. 147. 

Ckurton V- Douglas (1859), John. 174. 

Trego V. Hunt^ [i 896] A.C. 7. 

Inland Revenue Commissioners v. Muller £sf Cols Margarine^ Ltd,, 
[1901] A.C. 217. 

It must, of course, be remembered, that the acquisition of good- 
will docs not of itself include the current rights and liabilities of the 
business. 

(b) This was for some time doubted, owing to a definition hy Lord 

Eidon in Crutzcell v. Lye (rSio), 17 Ves. 33 5, at p. 346. But, 
while it is obvious that the goodwill of certain businesses, e.g. a 
publican’s, would have little value apart from the premises on 
which they w'ere conducted, it is equally clear that the value of 
the goodwill of othen, e.g. a newspaper or a professional practice, 
is largely independent of the precise buildings in which they may 
hitherto have been carried on. This fact is fully recognized by the 
cases quoted above, 

“ Goodwill ” may be regarded as property at its vanishing point j 
for it is clear that the purchaser of “ goodwill ” can neither (a) com- 
pel the customers of the former proprietor to continue to deal with 
him, nor (b) prevent strangers, or even (subject to §§ 1606, 1607) 
the vendor, competing with him for the business of such customers. 
Nevertheless, the importance of established custom and habit in busi- 
ness afl&iirs is so great, that large sums of money are constantly paid 
for the mere chance of securing the consequences of them. The 
Court of Exchequer was, therefore, merely recognizing facts, when 
it definitely decided, in Potter v. Inland Revenue, ubi supra, that good- 
will was ‘‘ property It has now crept into statute law (Landlord 
and Tenant Act, 1927, ss. 4-6). 

1605 , The voluntary sale of the goodwill of a 
business entitles the purchaser to use the name or style 
ot such business so long as it is carried on by him. 

Levy V. Walker xo Ch D. 436. 

Burchel! v. Wilde, [1900] i Ch. 551. 

Tozensend v. Jarman, [1900] 3 Ch. 698. 
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The purchaser must not, howev'er, use the vendor’s name in 
iuch a way as to expose the vendor to personal liability (Thymte v. 
Shove (1890), 45 Ch. D. 577), 

1606. The voluntary vendor of the goodwill of a 
business will not be allowed to solicit the customers 
Df such business, and will be restrained from doing any 
acts which will enable him to do so.'*' But he cannot, 
in the absence of express agreement,**’* be restrained 
from carrying on a similar business on his own 
account ; *«* and a bankrupt, the goodwill of w'hose 
business has been sold by his trustee in bankruptcy 
Kilhout his concurrence, may carry on a rival business 
and solicit his old customers.***’ 

(a) Trego v. Hunt, [1896] A.C 7. 

Gillingham v. Beddozo, [1900] 2 Ch. 242. 

Curl Brothers, Ltd. v. Webster, [1904] i Ch. 685. 

A person who enters into partnership on the terms that the 
goodwill of the business shall belong to the other partners, is in the 
same position as a vendor for this purpose {J^rego v. Hunt, ubt supra). 
Curl Brothers, Ltd. v. Webster, ubt supra, shows that, even after the 
old customers have voluntarily returned, he must not solicit them. 

(b) And, of course, any such agreement will be “ in restraint of trade ” 

and, as such, only valid if it is reasonable (ante, § 195). 

(c) Qhurton v. Douglas (1859), John. 174. 

Johnson v. Helleley (1864), 2 De GJ. k Sm. 446. 

(d) Cruttzoell^. Lye (1810), 17 Ves, 335. 

Walker v. Mottram (1881), 19 Ch. D. 355. 

Jennings v. Jennings, [i 898] 1 Ch. 378, 

1607. The voluntary vendor of the goodwill of a 
business will also be prevented from using the name 
or style of such business in any competing business 
carried on by him ; even when such name or style is, 
or comprises, his own individual name. 

Ckurton V. Douglas, ubi supra. 

Pomeroy (Mrs.), Ltd. v. Scali (1906), 23 T.L.R. 170. 

1608. In the dissolution of a partnership by the 
Court, the value of the goodwill of the business w'ill 
always be taken into account. 

Hill V. Fearis, [190*5] i Ch. 466. 
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1609. Copyright in a literary work means, for the 
purposes of this Title, the sole right (i) to multiply 
and publish copies, whether written or printed, and 
whether in the original tongue or a translation, of the 
whole or any substantial part of any book, pamphlet, 
handbill, map, chart, plan, table, compilation, or 
other document intended by the author to convey its 
meaning wholly or mainly by the use of words or 
abbreviations of or symbols for w^ords, whether ac- 
companied by draw’ing or colouring, or not, and 
having an original character; (ii) to make any record 
or other contrivance by means of which such work 
may be mechanically performed or delivered; (iii) in 
the case of a lecture, address, speech, or sermon, to 
deliver it, either orally or by means of any mechani- 
cal instrument, in public; (iv) to convert the work ■ 
into a dramatic work by way of performance in public 

or otherwise, and (v) to authorize any of the above acts. 

Copyright Act, 1911, ss. i (2), 35 (i). 

This and the following three paragraphs are an attempt to separate 
and distinguish between several species or forms of copyright, which, 
to the confusion of the public, are mixed up, in an ambitious effort 
towards brevity, in s. 1 {2) of the Copyright Aa, 191 1. It should, 
however, be carefully oteerved throughout this Title that copyright, 
unlike patent rights (Title V, ante) is not a monopoly of a process, 
but only of a product, i.e. the owner of a copyright complaining of 
infringement must prove that the alleged infringer did in feet copy 
(directly or indirectly) his (the complainant’s) work. 

1610. Copyright in a dramatic work means, for 
the purposes aforesaid, the sole right (i) to perform, 
or authorize the performance of, the whole or any 
substantial part of any dramatic w'ork, including a 
play, recitation, choreographic work or entertain- 
ment in dumb show the scenic arrangement or act- 

»78 
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ing form of which is fixed in writing or otherwise, 
and also any cinematograph production where the 
arrangement or acting form or the combination of 
incidents represented gives the work an original 
character, (ii) to convert it, to authorize it to be 
converted, into a novel, or other non-dramatic work, 

(iii) to make or publish, or authorize to be made 
or published, copies or translations of such dramatic 
work, and (iv) to make any record, perforated roll, 
cinematograph film, or other contrivance by means 
of which the work may be mechanically performed 
or delivered. 

Copyright Act, 191 1, ss. i (2), 35 (i). 

The rights of the makers of such contrivances are, presumably, 
subject to Ae rights of the composers of the works reproduced, in so 
far as they have not been acquir^ by such makers {Gramephme Co. v. 
Carwardine & Co., [1934J Ch. 450}. 

1611. Copyright in musical work means, for the A/*«w 
purposes aforesaid, the sole right (i) to perfonn, and to 
authorize the performance of, in public, the whole or 

any substantial part of a musical work, (ii) to multiply 
and publish, and to authorize the multiplication and 
publication of, copies of the score, and (iii) to make, 
or authorize the making of, any record, perforated 
roll, or other contrivance by means of which such 
work may be mechanically performed or delivered. 

Copyright Act, 191T, ss. i (2), 35 (i). 

Smile ; there is no definition of" musical work " in the Act of 
1 9 1 1 ; but there is an attempted definition in section 3 of the Musical 
(Summary Proceedings) Copyright Act, 1902, whidi is not repealed 
by the Act of 19 1 1. 

1612. Copyright in artistic work means, for the Jrtisde 
purposes aforesaid, the sole right to reproduce and 
multiply, and to authorize Ac reproduction and 
multiplication of, copies of Ac whole or any sub- 
stantial part of any work of painting, drawing, sculp- 
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ture, or artistic craftsmanship, or of any architectural 
work of art, engraving, or photograph. But as regards 
an architectural work of art, copyright does not ex- 
tend to processes or methods of construction. 

Copyright Act, 1911, ss. i (2), 35 (i). 

1613. Copyright exists during the life of the 
author of a w'ork and fifty years after his death ; 
whether the work has or has not been published in his 
lifetime. 

Copyright Act, 1911, ss. 3, 31. 

But— 

(i) in the case of a w’ork of joint authorship, 
the copyright lasts during the life of the 
joint author who dies first, and fifty years 
afterwards, or during the life of the joint 
author who dies last, whichever period is the 
longer ; 

Copyright Act, 1911, s. 16 (i), (3). 

(ii) in the case of a literary, dramatic, or musical 
work, or an engraving, wherein copyright 
existed at the death of its author (or, in the 
case of joint authorship, at or immediately 
before the death of the author who died last), 
but w'hich has not been published or per- 
fomied in public (or, in the case of a lecture, 
delivered in public) before such death, th« 
copyright will last until publication, or per- 
fomiance or delivery in public, and for fifty 
years afterwards ; 

Copyright Act, 191 1, s. 17 (1). 

Ownership of the MS. of an unpublished, unperformed, or un- 
delivered work, acquired by testamentary disposition of the author 
is primd facie evidence of ownership of the copyright (ibid. (2)}. 

(iii) in the case of photographs, and of con- 
trivances by which sounds may be mechanic- 
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ally reproduced, copyright will last for fifty 
years from the making of the original negative 
or plate from which the photograph or con- 
trivance was directly or indirectly derived ; 

Copyright Act, 1911, ss. 19 (i), 21. 

In other respects, perforated rolls, etc., rank as ** musical works ”> 
i enjoy the protection of copyright {ibid,), 

(iv) in the case of works in which copyright 
existed on the 30th June 1912, the existing 
copyright is converted into the copyright 
described in this Title, except that, where 
the owner was not at such date ' entitled (in 
the case of musical or dramatic works) to 
perfonning right, he does not obtain the 
sole right to perform the work or any part 
thereof in public ; and that where the owmer 
of the performing right was not, at such date, 
entitled to the copyright, he continues to 
keep the sole right of public performance 
for the extended period, but does not get the 
other advantages of copyright. 

Copyright Act, 19x1, s. 24 and Sched. L 

1614 . The copyright in any work belongs, in the Title te 
•St instance, to the author or his representatives.*®* fopyngit 
he owner of copyright may assign it, wholly or 
irtially, by written assignment, signed by himself or 
s duly authorized agent.*'*' But, when the author 
' a work is the first owner of the copyright therein,*®' 

) assignment by him (other than an assignment by 
stament) will be operative to vest in the assignee any 
gilts beyond the expiration of tw'enty-five years 
om the author’s death ; and the reversionary interest 
rpectant on the termination of that period will, not- 
ithstanding any agreement to the contrary, but 
ibject to § 1616, devolve on (the author or *'") his 
srsonal representatives as part of his estate.*®* 
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(a) Copyright Act, igi r, s. 5 (i). ^ 

(b) IliJ, s. !; (2). (Assignment in writing clearly includes a testamentary 

dip posit! on.) 

(c) It is rather difficult to see how, under the Act, anyone but the author 

could be the first owner of the copj’right ; except where the work 
is, made in the course of the author’s employment under a con- 
tract of serv’icc or apprenticeship (s. 5 (i) (^)). 

(d) Presumably, the reversionary interest actually belongs to the author ; 

though any assignment of it by him (other than testamentary) 
would be ineffectual. 

(e) Copyright Act, 1911, s. 5 (2). 


1615. Where a copyright was in existence im- 
mediately before the ist July 1912, but was not vested 
in the author of the w'ork, the owner does not, under 
the Copyright Act, 1911, acquire any extension of 
the copyright ; but, at the date when, but for the 
passing of the Copyright Act, 1911, it would have 
expired, the copyright will pass to the author or his 
personal representatives for the residue of the period 
described in § 161*3 owner of the 

copyright on the 1st July 1912 (or his successors in 
title) has, on giving the prescribed notice, the right of 
pre-emption for such extended period, or the right of 
production during such extended period, on, terms to 
be settled by agreement or arbitration, and the right 
to be compensated for any unexhausted expenditure or 
liability incurred, before 26th July 1910, in connec- 
ti(Mi with the reproduction or performance of such 
work in a manner which at the time w'as lawful, or 
with a view to its reproduction or performance at a 
time when such reproduction or performance would, 
but for the passing of the Copyright Act, 1911, have 
been lawful. 

Copyright Act, 191 1, s. 24. 


1616, Where in the case of an engraving, photo- 
graph, or portrait, the plate or other original was 
ordered by some person other than the author, and 
made for valuable consideration in pursuance of such 
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order, the person giving such order will (in the ab- 
sence of agreement to the contrary) be the first 
owTier of the copyright ; and, in any other case, wfiere 
the work was made by the author in the course of his 
employment as a sen'^ant or apprentice, the employer 
will (in the absence of agreement) be the first owner of 
the copyright. 

Copyright Act, 191 1, 5 (i) W and (b). 

The section seems to assume that an article or other contribu- 
tion contributed to a “ newspaper, magazine, or similar periodical ” 
will not become the copyright of the proprietor of the periodical, un- 
less the contributor was a servant or apprentice ; for it gives the con- 
tributor a right* to prohibit its reproduction in separate form. If 
this is a correct view, the Act has substantially altered the law as 
laid down in Lawrence and BuIIen^ Lid. v. [^9^4] A.C. 17, 

which was, however, a case of an encyclopaedia, not of a periodical. 

There is no definition of an author ** in fhe statute \ but the trans- 
lator of a work is the author ” of the translation {Byrne v. Statist Co., 

[1914] I K.B. 622}. 

1617 . An infringement of copyright is com- infriwgment 
mitted by any person who, without the consent of the 
owner of the copyright : — 

(i) does any act which such owner has, by virtue 
of the Copyright Act, 1911, sole right to do 
(§§ 1609-1612 ante) ; or, 

(ii) does any of the following acts, viz. : — 

(a) sells or lets for hire, or by way of trade 
exposes or offers for sale or hire, 

(S) distributes, either for purposes of trade 
or to such an extent as to affect pre- 
judicially the owner of the copyright, 

(c) by way of trade exhibits in public, 

(</) imports for sale or hire into any part of 
His Majesty’s Dominions to which the 
Copyright Act, 1911, extends, 
any work which, to his knowledge, infringes 
copyright, or would infringe copyright if 
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it had been made within the part o£'' SUs 
Majesty’s Dominions in or into, which such 
act took place ; or 

(Hi) for his private profit, permits a place of 
entertainment to be used for the public per- 
formance of any copyright work, unless he 
was not aware, and had no reasonable ground 
for suspecting, that the performance w'ould 
be an infringement of copyright. 

Copyright Act, 191 1, s. 2. 

The owner of a broadcasting set, though he may allow the 
ordinary inmates of his premises to listen to the reproduction, is guilty 
of an infringement of copyright if he allows the public to listen to the 
reproduction without the permission of the owner of the copyright 
of the work reproduced (Performing Right Society^ Ltd, v. Hammond* $ 
Bradford Brewery Co,, Ltd,, [1934] Ch, 121, C.A. ; Jennings v, 
Stephens, [1936] Ch. 469 ; Ernest Turner Electrical Instruments, 
Ltd, V. Performing Right Society, Ltd,, [1943] Ch, 167), 

1618 . The following acts are not infringements 
of copyright, viz. : — 

(i) fair dealing with any work, for purposes of 
private study, research, criticism, review, or 
nev'spaper summary ; 

(ii) the use, by the author of an artistic W'ork, 
who is not the owner of the copyright, of 
any mould, cast, sketch, plan, model, or 
study made by him for the purpose of the 
work, without thereby repeating or imitating 
the main design of the work ; 

(iii) the making or publishing of paintings, draw- 
ings, engravings, or photographs of a w'ork 
of sculpture or artistic craftsmanship, per- 
manently situate in a public place or building, 
or (provided that they are not in the nature 
of architectural drawings or plans) of any 
architectural wwk of art ; 
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(iv) the publication in a collection (mainly com- 
posed of non-copyright matter), bond fide 
intended for the use of schools and so de- 
scribed in the title and in any advertisements 
issued by the publisher, of short passages 
from published literary works not themselves 
published for the use of schools ; but not 
more than two passages may be published 
from one author by the same publisher in 
five years, and the source of all passages 
quoted must be acknowledged ; 

(y) the publication, in a new'spaper, of a report 
of a public lecture, report of which is not 
prohibited by express conspicuous written 
or printed notice ; 

(vi) the reading or recitation in public by one 
person of any reasonable extract from any 
published work ; 

Copyright Act, 1911, s. 2 (i). 

(vii) the publication of a newspaper report of an 
address of a political nature delivered at a 
public meeting ; 

Copyright Act, 1911, s. 20, 

(viii) in the case of a musical work, the making 
(after due notice and on payment of the 
statutory royalties) of records, perforated rolls, 
or other contrivances by means of which 
the work may be mechanically performed, 
where similar contrivances have been pre- 
viously made by, or with the consent or 
acquiescence of, the owTier of the copyright 
in the work. 

Copyright Act, 1911,3. 19(2). 

There are special and somewhat complicated provisions in the 
ection on the subject of musical works or mechanical records pub- 
ished or made before the commencement of the Act (s. 19 (7), (8}), 
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1619. Copyright is not deemed to be infringec 
by the reproduction of a copyright work twenty-fiv< 
years (or, in the case of a work in which copyright 
existed on the i6th December 1911, thirty years] 
after the death of the author ; if the person repro- 
ducing the work proves that he has given the pre- 
scribed notice in writing of his intention so to do. 
and that he has paid in the prescribed manner to, 01 
for the benefit of, the owner of the copyright, royalties 
in respect of all copies of the work sold by him, ai 
the rate of ten per cent, on the published price. 

CopjTight Act, 191 1, 5. 3. 

The form of notice and the method of paying royalties may be 
prescribed by the Board of Trade {iUd.). 

1620. Where, at any time after the death of the 
author of a literary, dramatic, or musical work, whidh 
has been published or performed in public, it appears, 
on complaint to the Judicial Committee of the Privy 
Council, that the owner of the copyright has refused 
to allow republication or performance in public, and 
that, by reason of such refusal, the work is withheld 
from the public, the owner of the copyright may be 
ordered to grant a licence to reproduce it or perform 
the work in public, on such temis, and subject to such 
conditions, as the Judicial Committee may think fit. 

Copyright Act» igii, s, 4. 

It will be observed that there is no power to compel the produc- 
tion of an unpublished work. 

1621. Copyright arises in respect of works pub- 
lished in any part of His Majesty’s dominions tc 
which the Act extends, whether by British subjects 
or not, and (in the case of an unpublished work) in 
respect of works of British subjects, wherever resident, 
and, in the case of other persons, if resident in any 
part of such dominions to which the Act extends, 
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and will be protected against all infringements within 
such dominions.***’ But it will not be protected in 
respect of infringements in any of the self-governing 
Dominions of the Crown,*'"’ unless the provisions of 
the Copyright Act, 1911 , are declared by the legis- 
lature of such dominion to be in force therein.*'” 

(a) But protection may be refused to the works, published uithin the 

British Empire, of authors who arc subjects of a foreign country 
which does not give, or undertake to give, adequate protection to 
the works of British authors (Copyright Act, 191T, s. 23). 

For the purposes of the provisions of the Act as to residence, an 
author is deemed to be resident in any part of the British dominions 
to which the Act extends, if he is domiciled therein (s. 35 (5}. 

(b) Copyright Act, 1911, s. i (i)- 

(c) These are, the Dominions of Canada and New Zealand, the Com- 

monwealth of Australia, the Union of South Africa, and New- 
foundland (s. 35). 

(d) Ibid. s. 25 (i). (The adoption of the Act by a Dominion may be 

certified by a Secretary of State by notice in the London QaT^tte 
{ibid. (2). ) As to the effect of such a notice, see Mansell v. 

Star Printing and PubliskingCo. of Toronto^ Ltd.^ [* 937 ] A-C. 872. 

Reciprocal protection may be given by Order in Council where 
the dominion, though not adopting the Act, affords adequate 
protection for the works of authors resident in the British Empire 
outside the dominion in question (s. 26 (3). 

Arrangements may also be made by Order in Council for giving 
whole or partial effect to the provisions of the Copyright Act, 19 1 1, 
in respect of works published in a foreign country, or made by resi- 
dents in a foreign country ; but only after the making of a convention 
by which reciprocal rights are secured in such country for the pro- 
prietors of British copyright (ss. 29, 30)- The latter rights are, 
obviously, not created or enforced by English law ; and the details 
of the former must be sought in the Orders in Council affecting such 
countries respectively. Such countries arc said to be within the 
Copyright Union, and have accepted, with more or less reservation, 
the resolutions of the Berne Convention of 18B6 the Berlin Con- 
vention of 1908, and the Rome Convention of 1928. They include 
most of the civilized States of the world, but not the United States of 
America, The benefits of the Act may also be extended, by Order in 
Council, to British Protectorates (s, 28). 

1622. The owner of a copyright or any interest Remedies f of 
therein, whose rights have been infringed, has the 
ordinary civil remedies by way of an action for 
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damages, or account of profits, and an injunctioi 
against the infringer. 

Copyright Act, 191 1, s. 6 (i). 

Cfsts of all proceedings are in the absolute discretion of th 
Court. Hid. (2). 

But^ — 

(i) where the defendant proves in such actioj 
that he w’as not aware of, and had no reason 
able ground to suspect, the existence of th 
copyright, the plaintitF will not be entitle( 
to any remedy other than an injunction ; 

Copyright Act, 1911,3. 8. 

(ii) where the construction of a building o 
other structure which infringes, or would, i 
completed, infringe, copyright, has been com 
menced, no injunction restraining its com 
pletion, or ordering its demolition, will b 
granted ; 

Copyright Act, 1911, s. 9. 

Obviously, if the infringer, in such a case, proves that he was a 
innocent offender, no remedy at all lies against him. 

(iii) an action in respect of infringement of copy 
right must be commenced within three year 
next after the infringement. 

Copyright Act, 1911,8. lo. 

This period is not affected by the Limitation Act, 1939, for ths 
Act is not to apply to any action for which a period of limitation 
prescribed by any other enactment (ibid. s. 32). See Caxton Publis) 
ing Co., Ltd. v. Sutherland Publishing Co., [1939] A.C. 178. 

1623. Subject to § 1618 (i) and (ii), all infringin 
copies of any work in which copyright exists, and a 
plates used or intended to be used in or for the pre 
duction thereof, are deemed to be the property of th 
owner of the copyright, who may take proceeding 
for recov'eiy of possession tliereof, or in respect of th 
conversion thereof. 

Copyright Act, 191 r, s. 7. 
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It seems very doubtful on the Act whether this provision ap- 
plies to an innocent infringer (s. 8) ; and k docs not apply to build- 
ings or other structures which constitute infringements of copyright 
(s. 9 (2)}. For some kinds of infringement of copyright, the in- 
fringer is liable to criminal prosecution, resulting in fine or, in aise 
of repetition, imprisonment (ss. See particularly the Dram- 

atic and Musical Performers Protection Act, 1925,5. i ; and Musical 
Performers* Protection Association v. British International Pictures, Ltd, 
(1930), 46 T.L-R. 485 ; Gaumont British Distrihutors, Ltd, v. 
Henry, [1939] 2 K.B. 711. 

1624. In addition to his other remedies, the 
owner of copyright may, on taking the proper steps, 
and complying with the Regulations on the subject, 
cause the importation into the United Kingdom 
(which, for this purpose, does not include the Isle 
of Man) of infringing copies of his work, to be 
prohibited, 

Copyright Act, 1911,5. 14. 

1625. No rights in the nature of copyright, other 
than those conferred or recognized by the Copyright 
Act, 1 91 1 , can be claimed in any literary, dramatic, 
musical, or artistic work. 

Copyright Act, 1911, s. 31. 

Thus the old so-called “ common law right ” in unpublished 
material is abolished ; copyright now running from production, or 
** making ”, not from publication. But the remedies conferred by 
the Musical Copyright Acts of igo2 and 1906 are expressly reser\^ei 
by the Act of 1911. 
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TITLE I— VOLUNTARY ALIENATION 

1626 . Subject to the exceptions and provisions 
contained in Section XII, an absolute assignment, by 
writing under the hand of the assignor (not purporting 
to be by way of charge only)*®' of any debt or other 
legal thing in action, of which express notice in writ- 
ing"'* has been given to the debtor, trustee, or other 
person from whom the assignor would have been 
entitled to receive or daim such debt or thing in 
action, and which has been accepted by the as- 
signee,*®* is effectual in law' (subject to § 1564) to 
pass or transfer the legal right to such debt or thing 
in action from the date of such notice,"** and all 
legal and other remedies for the same, and the power 
to give a good discharge for the same, without the 
concurrence of the assignor.* «* 

(a) This clause does not exclude an assignment by way of mortgage isx 

the ordinary form, i.e. absolute assignment with a proviso for 
redemption (J)uriam Brothers v. Robertson, i Q*®* 7^5 ? 

Bateman v. Hunt, [1904] z K.B..530) ; nor an assignment upon 
trust {Comfort v* Betts, [i 891] i Q.B. 737). But it docs exclude, 
even though the word “ assign ” is used, a mere charge or security 
{Mercantile Bank of London v. Evans, 2 Q.B. 613), and, 

it now seems, an assignment even of a definite part of an ascertained 
debt {Forster Y, Baker, [1910] 2 K.B. 636 ; Re Steel Wing Co,, 
Ltd,, [1921] r Ch. 349; Williams v. Atlantic Assurance Co,, 
[1933] I K-B. 81). Bemhle, however, the assignee may get a 
good equitable title to such part. 

(b) The notice, though it must be express, need not be formal. Any 

document which indicates to the person liable the existence of the 
assignment, is suflScient {Denney, Gasquet and Metcalfe v. Conklin, 
[1913] 3 K.B. 177; Tht lagurds (No. 3), [1934] A.C. 209; 
cf. James Talcott, Ltd. v. John Lewis ^ Co,, Ltd. and North 
American Dress Co., Ltd., [1940] 3 All. E.R. 592). . 

390 
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(c) Rekstin v. Severo Sidirsko, etc.^ [ 3 ^ 933 ] i K..B- 47, C.A. 

(d) And, therefore, in the absence of fraud, or knowledge by a later 

assignee of an earlier assignment, successive assignments will rank, 
not in order of date, but in order of notice to the debtor {English 
and Scottish Mercantile Investment Co. v. Brunion^ [1892] 2 Q-B. 
700). The “ date of such notice ” is the date when the debtor 
received it or was in a position to receive it {Holt v. Heatkerfield 
Trust i Ltd.y [1942] 2 K.B. i ; cf. Alexander v. Steinhardt^ 
iralker c=f C<?., [1903] 2 K.B. 208). 

(e) Law of Propert>' Act, 1925, s. 136 (i). 

The scope of this enactment, which replaces s. 25 (6) of the 
Judicature Act, 1873, is extremely difficult to ascertain ; and two 
obvious questions encounter the interpreter, viz, (i) what rights are 
things inaction within the meaning of the section ? and (ii) which of 
these are “ legal ** ? Regard being had to the wording of the section 
itself, it can hardly be assumed to include interests such as patents, 
trade marks, goodwill, or even stocks and shares, as to which there is 
no “ debtor, trustee, or other person liable, to whom notice of assign- 
ment can be given (Torhington V, AAagee, [1902] 2 K.B. 427, at p. 430, 
per Channels, J.). But there would seem to be no primd facie 
difficulty in including all other forms of incorporeal personal property. 
Again, what is a ** legal ** chose in action ? Properly speaking, in 
1873, it should have meant only rights capable of being enforced in a 
Common Law Court, i.e. practically, only claims for debts or damages; 
and, as the Judicature Act dealt primarily with procedure, it might 
well be supposed that this was the meaning of the word “ legal in this 
connexion. But the use of the word “ trustee in the subs, seems to 
indicate that ordinary claims by a beneficiary against his trustee are 
intended to fall within its scope ; though these were clearly not en- 
forceable at law in 1873. Apparently, by a sort of prolepsis, the 
framers of the Act regarded the intended fusion of jurisdictions as 
already accomplished, and used the word “ legal ” in the sense of 
** enforceable in a court of justice At any rate, the Judicial Com- 
mittee has declined to express any dissent from the view laid down in a 
Dominion Court, to the effect that the phrase includes ** all ri^ts the 
assignment of which a Court of Law or Equity would before the Act 
have considered lawful {King v. Victoria Insurance Ltd,^ £1896] 
A.C. at p. 256) 5 and it is quite certain that many claims enforceable 
only in equity were by Courts of Equity treated as assignable. On the 
other hand, it is equally clear that the section does not make rights 
assignable which were not, prior to the Act, regarded as voluntarily 
transferable either at law or in equity, e.g/ claims to unliquidated 
damages in tort (ante, § 772). It seems, then, the safest conclusion 
to draw, that all Aat the section has done is to allow an assignee, when 
its provisions have been complied with, to sue in his own name in any 
court, instead of requiring him to resort to a Court of Equity to compel 
the assignor to lend the use of his name. Thus, for example, die 
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ashignee of the benefit of a claim under an insurance policy, even 
though the assignment is only by way of mortgage, can now sue the 
insurance company in his own name (Swan and Cleland^s Graving 
Deck and Slipway Co. v. Maritime Insurance Co. and Croshaw, [i 907] 
I K.B. ii6j. Finally, it may be added that the section does not 
exclude the application of the general rule that no transfer of property 
other than a conveyance of land by deed (§ 1360 ante) is complete 
until the transferee has intimated his acceptance of it (Rekstin v. 
Severe Sibirsh, etc., ubi supra) ; but it is questionable whether this 
would apply to an assignment by deed. 

1627. Such assignment will be subject to all 
claims, whether legal or only equitable, which, at the 
time when he received notice of the assignmait, the 
debtor, trustee, or other person liable w'ould have been 
entitled to raise by w'ay of defence or set-ofF, against 
the assignor seeking to enforce the chose in action. 

L.P.A., 1925, s. 136 (i). 

Nexfoundland Govt. v. Newfoundland Ry. Co. (1888), 13 App, Cas. 199. 

Stoddartv. Union Trusty Ltd.^ [1912] i K.B. r8i. 

In the last case, the party liable sought in vain to set up, against 
the assignee, a plea of fraud which, the contract having been con- 
firmed, could not be used as a defence to the action on the contract, 
but only as an independent claim in tort against the assignor. 

1628. The provisions of § 1626 apply as well to 
gratuitous assignments as to assignments for valuable 
consideration. 

Harding V. Hording (1886), 17 Q.B.D. 442. 

Re Williams^ Williams v, Ball^ [1917] i Ch. i. 

Re Westerton^ Public Trustee v. Gray^ [1919] 2 Ch. 104. 

In spite of the plain words of the section and the fact that 
voluntary assignments of things in action had been enforced in 
Equity long before 1873 (Bates v. Dandy (1741), 2 Atk. 207, Lord 
Hardwickje, C.}, much doubt on this point has been expressed. But* 
is it really suggested that a person cannot make a legal gift of a bond, 
even to a stranger ? 

1629. If the debtor, trustee, or other person liable 
in respect of such debt or thing in action has received 
notice that any such assignment is disputed by the 
assignor or any person claiming under him, or of any 
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other opposing or conflicting claims to such debt or 
thing in action, he may call upon the rival claimants 
to interplead, or pay the sum due from him into 
Court under the Trustee Act, 1925. 

Law of Property Act, 1925, s. 136 (i). 

Trustee Act, 1925, s. 63, 

This provision does not affect the provisions of the Policies of 
Assurance Act, 1867. 

1630 . Future debts arising out of an existing 
contract may be validly assigned at law under the 
provisions of § 1626 as against the debtor but an 
assignment of future debts which will not arise until 
conditions involving the carrying on of the assignor’s 
business have been fulfilled, will not be valid against 
the trustee in bankruptcy of the assignor, if the con- 
ditions have not been fulfilled before the commence- 
ment of the bankruptcy.* 

(a) Brice v. Bannister (1878), 3 Q.B.D. 569. 

PFalker v. Bradford Oid Bank (1884), 1 2 Q.B.D. 511. 

Jones V. Humphreys^ [19^*2] i K.B. ro, at p. r 3, Alverstone, CJ. 

Skipper and Tucker v. Hoiloway and Ho^card, [1910] 2 K.B. 630, 
at p. 634, per Darling, J. 

(b) Re Jones, Ex parte Niciols (1883), 22 Ch. D. 782, 

In re Davis ^ Co,, Ex parte Razc/ings (1888), 22 Q.B.D. 193, 
at p. 199, 

Wilmotv, Alton, [1897] i Q.B. 17. 

There is not much authority for saying that debts to arise in the 
future out of an existing contract, as distinguished from debts due 
but not yet payable, can be legally assigned ; even apart from the 
question of bankruptcy. But Walker v. Bradford Old Bank, ubi supra, 
seems to justify the view. It is, however, generally assumed that future 
things in action were not within the terms of the Judicature Act, 
1873, s. 25 (6). Section 4 (2) of the Law of Property Act, 1925, 
s. 4 (2) is confined to interests in land. 

1631 . A valid equitable assignment of any thing 
in action can be made by word of mouth or writing 
not in accordance with the provisicHis of § 1626 ;<»> 
except that no assignment of any equitable interest or 
trust can be made otherwise than by writing signed 
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by the assignor or by his agent thereunto lawfully 
authorized, or by his testament.*'’^ But no merely 
equitable assignment of a legal thing in action will 
entitle the assignee to sue the person liable without 
ioining the assignor and an equitable assignment 
of a future thing in action, not arising out of an 
existing contract, even though made by deed, requires 
a valuable consideration.*^^’ 

(a) Re Rear, Ex parte South (1818), 3 Swan. 392. 

Diplock V. Hammond 5 De G.M. & G. 320. 

Brandts {Wiiliam) Sons Co. v. Dun/op Rubber Co,y [1905] A.C. 

4 S 4 - 

Of course, no assignment will bind the party liable until he has 
notice of it ; and the assignee takes subject to all equities between 
the assignor and the party liable (Torimgton v. Magee ^ [ 19 ^ 3 ] ^ 
K.B. 644). 

(b) Law of Property Act, 1925, s. 53 (i) (c) (not confined to trusts of 

land). 

Wills Act, 1837, s. 3. 

(c) Torkington v. Magee^ [1902] 2 K.B. 427, at p. 430, per Channell, J. 

G/eggv. Bromley^ [1912] 3 K.B. 474, at p. 489, Parker, J. 

Performing Right Society v. London Theatre of FarietieSy Ltd.^ [1924] 

A.C. I. 

The objection of want of parties cannot be insisted on if it is clear 
that the assignor has no interest in the proceedings {Brandts {William) 
Sons (sf Co. V. Dunlop Rubber Co., ubi supra, at p. 462}. 

(d) Meek v. Kettletaell (1843), i Ph. 342. 

Tailby v. Official Receiver 13 App. Cas. 523. 

Re Mllenhoroughy Towry Law v. Bume, [1903] i Ch. 697. 

Gleggv. Bromley, [1912] 3 K.B. 474. 

No consideration is required for the validity of a completed 
assignment of existing things in action {Kekewich v. Manning (1851), 
I De G.M. & G. 176 5 Re Patrick, Bills v. Tatham, [1891] i Ch. 
82, C.A. ; Re Fitzgerald, Surman v, Fitzgerald, [1904] i Ch. at 
p. 591, per Cozens-Hardy, L.J.) ; an equitable assignment of an 
equitable chose in action does not need consideration {Harding v. 
Harding (1886), 17 Q.B.D. 442) 5 but it is assumed that an equitable 
assignment of a legal chose in action does require consideration to 
support it, though Holt v. Heatherfield Trust, Ltd., [1942] 2 K.B. i 
has been taken as deciding the contrary {Quaere : was there not con- 
sideration present in that case ?). Tailby v. Official Receiver is im- 
portant also as overruling the doctrine laid down in Belding v. Read 
(i 865),3 H.&C. 95 S» 2 ^*^ Re D* Epineuil {Count) {No. 2), Tadman'v. 
D'*Epineml) (1882), 20 Ch. D. 758, to the effect that an assignment 
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for valuable consideration, of future thiiigjs in action not limited to any 
particular source, is not enforceable, ei’en in Equity. 

1632. In the case of an assignment of future 
things in action, consisting of claims upwi a fund, the 
claims of rival assignees rank in the order in which 
notices of their assignments have been received by the 
trustee or holder of the fund after he has obtained 
effective control of the fund out of which payment is 
to be made. 

Johnstone v, Cox (i88i), 19 Ch. D. 17. 

Re Dallas^ [^ 904 -] 2 Ch. 385. 


1633. Things in action (including debentures 
and future interests in chattels corporeal are not 
within the provisions of the Bills of Sale Acts, 1878 
and i 882,<«> or the Sale of Goods Act, i893,‘‘*> or, 
unless they are debts due or growing due to the 
bankrupt in the course of his trade or business 
book debts ”), the “ order and disposition ” pro- 
visions of the Bankruptcy Act, 1914.*®’ 

(a) Bills of Sale Act, 1882, s. 17- 

(b) Re Tritton^ Ex parte Singleton (1889), 61 L.T. 301. 

Re Thynne, Thynne v. Qrey^ [1911] i Ch. 282. 

(c) Bills of Sale Act, 1878, s. 4. 

(d) Sale of Goods Act, 1893, s. 62 (i). 

(e) Bankruptcy Act,* 1914, ss. 38 (c), 43. 
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BankniPtr: 1634. Upon an adjudication in bankruptcy there 

passes to the trustee in bankruptcy^®'’ the ownership of 
all the things in action belonging beneficially to the 
bankrupt at the commencement of the bankruptcy, 
including debts due and growing due to the bankrupt 
in the course of his trade or business, as to which any 
assignee thereof has not taken steps to remove them 
from the order and disposition of the bankrupt.*®’ 
Things in action acquired by the bankrupt, after his 
adjudication but before his discharge, will also pass to 
his trustee in bankruptcy ; subject to the provisions 
■ of§§ 1429-1432 ante ,^^'> 

(a) Bankruptcy Act, 1914, s. 18. 

The property passes from trustee to trustee on appointment, 
without formal transfer (s, 53}. 

(b) For the meaning of this expression see anfe^ § 1429 (d). 

(c) Bankruptcy Act, 1914, s, 38 (c). 

Rutter\. Etiereity [1895] 2 Ch* 872. 

(d) Bankruptcy Act, 1914, s. 38 (a). 

Disclaimer 1635. The trustee in bankruptcy may, subject to 
by trustee conditions specified in §§ 1430-1432 ante, 

disclaim any shares or stock in companies, or un-. 
profitable contracts, or any other things in action of 
the bankrupt, which are unsaleable by reason of their 
binding the “ possessor ” thereof to the performance 
of any onerous act or to the payment of any sum of 
money.*®’ And the Court may, on the application of 
anyone who is, as against the trustee, . entitled to the 
benefit, or subject to the burden, of a contract made 
with the bankrupt, rescind such contract on such 
terms as to payment by or to either party of damages 
for the non-performance of the contract, or otherwise, 
as to the Court may seem equitable.***’ 
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(a) Bankruptcy Act, 1914, s. 54 (i). 

(b) Ibid. s. 54 (5). 

1636 . A judgment creditor may (subject to GamUhmn. 
§§ 460, 1 564 ant^^ obtain an order for attachment 

and payment to himself of any debt owing or accruing 
due to his judgment debtor, by means of garnishee 
proceedings against the person ow'ing such debt 
(“ garnishee Service of a garnishee order or 

notice thereof will bind the debt in the hands of the 
garnishee but it will not be binding on the trustee 
in bankruptcy of the judgment debtor, unless the 
attachment is completed by receipt of the debt by 
the judgment creditor before the commencement of 
the bankruptcy.*®* 

(a) O. XLV, r. i. (O. XXVII, r. r of C.C. Rules.) 

The judgment must be still " unsatisfied ”, i.e. the judgment 
debtor must be actually in arrears under it [JVhite, Son and Pill v. 

Stennings, [191 1} 2 K.B. 418). 

(b) O. XLV, r. 2. 

(c) Bankruptcy Act, 1914, s. 40 (i), (2). 

The effect of payment into Court “ to abide further order ” is 
not to “complete” the attachment {Butler v. Wearing (1885), 17 
Q.B.D. 182). 

1637 . For the purposes of § 1636, “ debt ” in- Debit tag- 
eludes (i) a sum of money in the hands of a receiver 

in an administration action, payable to the judgment * 
debtor,*** (ii) the proceeds of an execution levied by 
the sheriff at the suit of the judgment debtor, 

(iii) an annuity or other sum of money in the hands 
of trustees, payable to the judgment debtor,*®* (iv) 
money arising from the property of a married woman 
restrained from anticipation §§ 1696-1700), 

provided that it was payable to her before the date of 
the garnishor’s judgment,*^* and (v) funds received by 
an Insurance Committee for distribution among the 
doctors on its panel.*®* 

(a) Re Cman^s Estate, Rapier v. Wright (1880), 14 Ch. D. 638, as 

modified by Webb v. Steam (1883), ii Q.B.D. 518. 
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(b) Re G reefy Xapperw Fansh&^'ey [1895] 2 Ch. 217. 

(c) IVeLb V. Btenmy uht supra, 

■ d) 'id Barrs v Herioty [1896] A.C. 174* 

:t^) O'Drisa/i \\ Maiiciesier Insurance Committee^ [1915] i K.B. 8ri, 

1638. Bank notes, cheques, bills of exchange, pro- 
nnssory' notes, bonds, specialties, and other securities 
for money belonging to a judgment debtor, may be 
seized under a writ of Fieri Facias or County Court 
execution, and enforced for the benefit of the judg- 
ment creditor. 

Judgments Act, 1838, s. 12. 

County Courts Act, 1934, s. 123. 

In a High Court action, the sheriff sues on the securities, and 
hands the proceeds to the creditor (Judgments Act, 1838, s. la). 
In a County Court action, the creator sues in the name of the 
debtor (Count}’ Courts Act, 1934, s, 123}. 


1639. A charging order in favour of any creditor 
who has obtained judgment in the High Court may 
be made against any interest, legal or equitable, of 
the judgment debtor in any Government stock, funds, 
or annuities, or any stock or shares of or in any public 
company in England (whether incorporated or not), <»> 
including stocks, funds, annuities, or shares in Court.<»> 
Such order will have the same effect as if a charge in 
the creditor’s favour had been given on such stocks, 
funds, annuities, or diares, by the judgment debtor ; 
but it cannot be enforced until six months from the 
date of the order.* 


(a) Judgments Act, 1838,55* 14, 15. 

(b) Judgments Act, 1840. 

(c) Judgments Act, 1838,5* 14. 


These sections are all repealable 
^ by Rules of Court (Supreme 
Court of Judicature Act, 192 5, 
. 8- 99)- 


Meanwhile, the dialing order may be protected by a “stop 
order ” (in the case of a fund in Court), or by notice to the company 
or other body concerned (O. XLVI, rr. 4-13), which takes the place 
of the old writ of Distringas ^Kd. r. 2). A separate judgment creditor 
of a partner can obtain a charging order against his debtor’s interest 
in the partnership, under s. 23 of the Partnership Act, 1890. 
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1640. In any case in which things in action Appointmn 
which belong to a judgment debtor, and are liable of receiver 
for payment of his debts,'®’ cannot be reached by any 

of the other methods specified in this Title,'**' the 
Court may, in the exercise of its discretion, appoint a 
receiver of the debtor’s interest, present or future,"^’ 
with a view to its realization for the benefit of the 
creditor.'^' 

(a) Ho/mesv. Mi//age, [1893] r Q.B. 551 (future salan-). 

Cadcgan v. Lyic Theatre, Ltd., [1894] 3 Ch. 338 (future prolits of 
theatre). 

Edteards (f Co. v. Picard, [1909] 3 K.B. 903 (future earnings of 
patent). 

In these cases the Court held that there was no realizable thing in 
action. The object of the procedure is merely to overa)me t^- 
nical di£Sculties, not to enlarge the scope of liability ; though in fact 
it does the latter, in the cases to whidi it applies. But {stmUe) 
since Tailby v. Official Receiver (1888), 13 App, Cas. 523, there can 
be no doubt that a voluntary alienation of die future rigjhts discussed 
in the above cases would be valid. 

(b) Goldschmidt v. Oberrheinische Meiallaerke, [1906] i K.B. 373. 

(c) Tyrrell v. Painton, [1895] i Q.B. 203 . 

Ideal Bedding Co., Ltd. v. Holland, [1907] 2 Ch. 1 57. 

(d) Re Shephard, Atkins v. Shephard (1889), 43 Ch. D. at p. 135. per 

Cotton’, L.J. 

The appointment of a receiver does not create any charge on 
the thing in action {Bidout v. Fowler, [1904] 2 Ch. 93}, or g^ve the 
creditor a right to an order for sale {Fle^ v. Prentis, [1892] 2 Ch. 

428), or any priority over earlier equitable claimants to the fund 
[Arden v. Arden (1885), 29 Ch. D. 702). But it does give the credi- 
tor priority over subsequent equitable claims [Re Anglesey (Jkfarjtds), 

De Gahte [Countess) v. Gardner, [1903] 2 Ch. 727). 

1641. A judgment creditor may obtain from the Charge an 
Court a charging order on the funds in the hands of a 
receiver of the debtor’s assets appointed by the Court, 

and such charging order will give priority to the judg- 
ment creditor over the general creditors of the debtor. 

Neseport v. Poogher 53 T.L.R. 291, C.A. 

In this case the receiver was appointed in an action for dissolution 
of a partnership which was clearly insolvent. But it would seem to 
apply in cases of other receiverships. 
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SECTION XIV 

POWERS OF APPOINTMENT OVER PROPERTY 

1642. Independently of, or annexed to, property 
belonging to himself, a person may be given, by 
instrument inter Dims or by testament,**^ a power 
to appoint property of any kind to himself or 
another person or persons, or to himself and another 
person or persons.*’’’ The person creating the power 
is known as the “ settlor ” or “ donor ” of the power ; 
the person to whom the power is given is called the 
“ donee ” of the power. If the donee has no interest 
in the property to be appointed, his power is said to 
be “ collateral If he has an interest in such 
property, but his interest would not be affected by 
an exercise of the power, his power is said to be 
“ in gross If the donee’s interest in such prop- 
erty w'ould be affected by the exercise of the power, 
his power is said to be “ appendant ”.*®> All powers, 
whether coupled with an interest or not, may be dis- 
claimed or released by deed, by the donee thereof.*^* 

(a) It seems to be generally assumed, that a power to dispose of a legal 

estate in land can only be created inter vivos by - deed and a power 
to dispose of any other interest in land only by writing, sealed or 
unsealed ; and this view is borne out by the Law of Property Act, 
1 9 2 5 , ss. 5 3 and 5 3 , There appears to be absolutely no authority 
on the mode of creation of powers of appointment of pure person- 
alty, unless s. 1 36 of the same Act applies to powers over things in 
action. Needless to say an attempt to create a power of appoint- 
ment of any kind by word of mouth only would be extraordinarily 
foolish, and would, probably, be ignored by the Courts. 

(b) There was at one time a doctrine that a power of appointment could 

not exist separately in an owner in fee. But this doubt was dis- 
pelled in Clere's Case (1600), 6 Co. Rep. 17 b; followed by 
Lord Eldon in Maundrell v. Maundrell (i 805), 10 Ves. 246. 

900 
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^c) Edtvards v. Sleater {1665), Hard. 410, at p. 413, per PJale, C.B. 

Dickenson v. Teasdale (1862), i De GJ- & Sm. 53, at p. 59, per 
Lord Westburv, C. 

Re Angibau^ Andreevs Andreevs (1880), 15 Ch. D. 228, at 
p. 232, per Jessel, M-R. 

Nottidge V. Bering y Rahan v. Bering y [1909] 2 Ch. 64'’. 

^e) Penne v. Peacock (1734), Czs ^ /emp, Talb. 41. (The expression 
“ appendant ” does not, however, appear in the report.) 

Re B^AngibaUy Andreevs v. Andreevs, ubi supra. 

T) Law of Propert\’ Act, 1925, ss. 155, 156. (The release may be 
effected by a contract not to exercise the power ; but such contract 
must, sembhy be by deed {ibid. s. 155)- 'riiere appears to be no 
doubt that a married woman, even though restrained from antici- 
pation ”, can release or disclaim a power {ibid. s. 168); Law 
Reform (Married Women and Tortfeasors) Act, 193 s. 2). 

The Common Law courts knew, in a limited class of cases, of 
ers of disposition over the legal estate in land, e.g. the power 
di a landowner, under local custom, might confer on his execu- 
, to sell his lands for the payment of his debts or other purposes. 

the passing of the Statute of Wills, 1 540, such common law ” 
ers were created by testators independently of custom \ and were 
imiliar use until the passing of the Land Transfer Act, 1897, s. i, 
igh they could only be employed to create common law estates, i.e. 
tes such as could have been limited by feoffment or other a>mmon 
conve)^nce. But there can be little doubt that, historically 
king, the bulk of the modern powers of appointment or disposition 
ind are derived from the practice, early established, of conveying 
Is to feoffees, to hold upon the uses to be declared by the donor*s 
iment. The subsequent testament was, in effect, a declaration 
:ses, which, before 1535, were, of course, purely equitable. The 
ing of the Statute of Uses, in that year, put a temporary stop to the 
'cise of powers of appointment of land by testament. But it only 
iered more efEcacious the exercise of powers inter ^Avos ; and, 
r the passing of the Statute of Wills, in 1540, the practice of 
:>inting by testament revived. ** Equitable ** powers, or powers 
ch only enable the donee to appoint equitable interests, are, 

^ever, recognized \ and, presumably, all powers of appointment 
tted since 1925 are equitable powers ”, for they operate only in 
ity (Law of Property Act, X925, s. i (7)) i i.e. the owners of the 

I estate must convey in accordance with the appointment (Re 
tvn, Dixon v. Broivn (1886), 32 Ch. D. at p. 601, per Kay, J.). 

■ the important differences tetween the effect of the exercise of 

I I and of equitable powers, see Chutte v. Storey, [igi i] i Ch. 18. 

1643. A minor cannot exercise a power in Wnors 
>ss nor a power appendant or appurtenant 
er real estate ; but may exercise a power 
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collateral o^'e^ such property. And as to personal 
property a minor may exercise a power collateral 
and a power in gross ; but he may only exercise a 
power appendant or appurtenant where the donor has 
!>ho^^■n an intention that he should do so during 
infancy.*®’ 

(a) Hear/e v. Greenbank (1749), 3 Atk. 695. 

;b) King V. Bellord (1863), 1 Hem. & M. 343. 

'c) Heark v. Grecnbank^ ubi supra! 

(d) Rc D^Jngibau^ Andrews v, Andrews (1879), 15 Ch. D. 228. 

(c) Re Cardross's Settlement (1878), 7 Ch. D. 728. 

Re D^Angibau^ Andrezvs v. AndrezeSy ubi supra. 

General end 1644. Pow'crs of appointment are either “ gen- 
speciai gral ”, where the donee may ocercise them in favour 
of any persons he pleases, <»> or “ special ”, where 
the donee may only exercise the power in favour of a 
limited class of persons.**” The donee of a gaieral 
power may exercise it in his or her own favour, or in 
favour of his or her wife or husband.*®’ 

(a) Macktnley v. Sison (1837), 8 Sim. 561. 

Bristozo V. Skirrozo (No. i) (1859), 27 Beav, 585. 

Re Di/kty [1921] r Ch. 34. 

(b) Bristow v. Warde (1794), 2 Ves. 336. 

(c) Holder d. Sulyard v. Preston (1769), 2 Wils. at p. 402, per Curiam. 
Irwin V. Farrer (1812), 19 Ves. 86. 

H^ood V. fFood (1870)^ L.R. 10 Eq. 220. 

A general power of appointment is, for most purposes, equiva- 
lent to ownership, and is treated as such. It passes (if exercisable 
by act inter vivos) to the donee’s trustee in bankruptcy for the benefit 
of his creditors (ante, § 1429) j and, if exercised by his testament, 
it makes the property appointed assets for payment of his debts after 
his death (jpost, § 2121) ; a power may be neither ‘‘special” nor 
” general ”, e.g. a power to appoint to anyone except a named person 
or group (Re Jones, Public Trustee v. Jones, [194S] Ch. 105), though 
such a power would appear to be a “ special ” one for the purposes of 
s. 27 Wills Act, 1837 Q) 6 st. § 164s (iii)}, 

1645. Generally speaking, a power of appoint- 
nient can only be exercised in manner and wiA the 
formalities prescribed by the settlement creating the 
power, and by an act intended to exercise the power. 


Form of 
exercise 
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Hughes V. Wells (1852), 9 Hare, 749, at p. 763, per Turner, \’.C. 

Re Sandersm, Sanderson v. Sanderson (1912), 106 L,T. 26. 

But 

(i) a power to appoint by testament can only 
be exercised by a document conforming to 
the requirements of the \^'ilIs Act, 1837 ; 
and a testamentary power so exercised will, 
as respects the execution and attestation 
thereof, be valid, whatever the requirements 
of the settlement ; 

Wills Act, 1837, s. 10. 

(ii) a power to appoint by deed or writing not 
testamentary will be validly exercised, so 
far as execution and attestation are con- 
cerned, by an appointment made by deed 
made after 13th August 1859, attested by 
two or more witnesses in the manner in 
which deeds are ordinarily attested ; 

Law of Property Act, 1925, s. 1 59 (i). 

Of course, all additional requirements of substance, e.g. the 
consent of a third party, if any, must be fulfilled, 

(iii) a general devise or bequest of the real or 
personal estate of the testator, or of his real 
or personal estate in any place, or in the occupa- 
tion of any person mentioned in his testament, 
or otherwise described in a general manner, will 
be construed to include any estate, or any estate 
to which such description may extend, which 
he may have power to appoint in any manner 
that he may think proper, unless a contrary 
intention appears by the testament ; 

Wills Act, 1837, s. 27. 

It should be noted that, while no power that is not “ general ’% 
in the sense of § 1 644, can fall within this section of the Wills Act {Re 
Williams, Foulkes v. Williams (1889), 42 Ch. D. 93), yet it is not 
every suc^ power which does fall within it {Phillips v. Cayley (1889), 
43 Ch. D. 222 ; Re Davies, Davies v, Davies, [18923 3 Ch. 63). It 
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seems., however, that an ordinary general testamentary power will do 
so (Re Hoherty-JVaterhouse, Musgrave v- De Chair, [igi8] 2 Ch. 
269}. A difficult problem arises when an attempted exercise of a 
general testamentarj' power fails by reason of the death of the appoin- 
tee before the testator, or for any other reason. Is the fund then 
assets for payment of the testator’s debts and legacies ? The answer 
depends upon whether the testator is deemed to have “ made-the fund 
his own for all purposes ” Marten, Shaw v. Marten, [1902] i Ch. 
314). It seems now to be settled, that a mere appointment of an 
executor, followed by a direction to pay debts and legacies, will be a 
sufficient exercise of the power to make the fund assets for that purpose 
(Re Seahraok, Gray v. Baddeley, [191 1] i Ch. 151). A general power 
of appointment now includes the power to dispose by testament of an 
entailed interest under s. 176 of the Law of Property Act, 1925 
(Administration of Estates Act, 1925, s. 32 (i)). 

(iv) the Court, in its discretion, may, where 
the appointor’s intention is clear,<a> supply 
any want or defectf*» in the exercise of the 
pow’er, not going to the substance thereof,*®^ 
in favour of creditors,<^> purchasers,<«> awife,‘f> 
or blood relative of the donee of the power, <«> 
or charities.*^* 

(a) Carver v. Rickards (1859), 27 Beav. 488, at p. 495, per Romilly, 

M.R. 

(b) Cockerell v. Cholmeley (1830), r Russ, & M. at p, 424, per Leach, 

M.R. 

(c) Thus, though the Court may support an exercise by testament in- 

stead of by deed {Sneed v. Sneed (1747), r Amb. 64), the con- 
verse will not hold ; because, by executing a deed, the donee 
relinquishes that power of revocation which the settlor intended 
him to retain until his death {Reid v. Skergold (1805), 10 Ves. 
370). Nor will Equity ever supply the non-exercise of a power 
{Buckell V. Blenkhom (1846), 5 Hare, 131); unless, possibly, 
where the exercise has been prevented by the fraud of a party 
taking in default of appointment. 

(d) Pollard V. Greenvil {Lady) (1660), x Cas. in. Ch. 10. 

IFilkie V. Holme (1752), i Dick. 165, 

(e) Cotier V. Layer {ij^i), 2 P. Wms. 623. 

Re Dykes^ Estate (1869), L.R. 7 Eq. 337. 

(f) Toilet V. Toilet (1728), 2 P. Wms. 489. 

Chapman v, Gibson (1791), 3 Bro. C.C. 229. 

But not in fevour of a husband {Moodie v. Retd (18x6), i Madd. 
5 1 6). Is this decision affected by the great alterations in the proprietaxy 
relations of husband and wife which have taken place since i8x6 ? 
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(g) Lttcene v. Luceita (1842), 5 Beav. 249. 

Morse v. Martin (1865), 34 Beav. 500. 

There is, however, some doubt whether a defective exercise in 
favour of children will be aided at the expense of others in the same 
position who are not provided for {Morse v. Martin, ubi supra). And 
the Court will not inten'ene in favour of an illegitimate child {Bram- 
hallv. Hall (1764J, 2 Eden, 220). 

(h) J.-G. V. Burdett {1717), 2 Vem. 755. 

Piggotv. Penrice {1717), Gilb. (r Ch.) 15". 
lattes V. Sayer (1849), 7 Ha. 377. 


1646. Any exercise of a special power of appoint- 
ment with an object inconsistent with the intention 
of the settlor, will, though formally correct, be set 
aside in toto by the Court as a “ fraud on the power ” 
but the rights of purchasers of the legal estate for 
value bond fide acquired under the exercise will not 
be affected.*'^’ In other respects, it is usually im- 
material that the appointee w'as not aware of the 
fraudulent character of the appointment.* 

(a) AU^n V. (1758), i Eden. 132, 

Hinchinbroohe v. Be^mour (1784), i Bro. C.C. 395. 

Daubeny v, Ccckbum (1816), i Mer. 626. 

Portland {Duke) v. Tofham {Lady) (1864), ii H.L.Cas- 32. 

Re Kira;ajds Trusts (1883), 25 Ch. D. 373. 

(b) McQueen v. Farquhar (1805), ii Ves- 467, at p. 478, per Lord 

Eldon, C. 

Clouttey. Storey, [19 ii] i Ch. 18, 

(c) Wellesley {Lady) v. Moraington {Earl) (1855), 2 K. & J. 143. 

Re Marsden*s Trust (1859), 28 L.J. (Ch.) 906. 

Re Nicholsosds Settlement, Molony v. Nicholson, [1939] Ch. ii. 

For a statutory exception to this last statement, see § 1653^//. 
Generally speaking, the rules as to " frauds on powers do not apply to 
releases {Re Somes, Smith v. Sams, [1896] X Ch. 250). 

1647. Generally speaking, and subject to § 1645 
ante, a power of appointment can only be exercised 
by the person or persons on whom it is conferred. 

Mansell {Lady) v. Mansell (1757), Wilm. 36, at p. Wiimot, L.C. 

Brassey v. Chalmers (1852), 16 Beav. 223. 

But, subject to any contrary expression in the 
settlement — 


Frauds on 
pozoers 


Survival of 
ptnoers 
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(i) when a power conferred on two or more 
persons is disclaimed by one of them, the 
power may be exercised by the other or 
others, or the survivors or survivor of the 
others ; 

The Act says " on ” such disclaimer ; but, presumably, “ on ” 
means “ after 

(ii) when a power is conferred on two or more 
trustees jointly, the power may be exercised 
by the survivor or survivors of them for the 
time being ; 

Trustee Act, 1925, s. 18 (i). 

(lii) until the appointment of new trustees, the 
personal representatives or representative for 
the time being of a sole trustee, or, where 
there were two or more trustees, of the last 
surviving or continuing trustee, may exercise 
any power conferred on, or capable of being 
exercised by, the sole or last surviving or 
continuing trustee, or other the trustees or 
trustee for the time being of the trust. 

Trustee Act, 1925, s. 18 (2). 

Apparently, none of the above provisions covers the case of a 
power conferred upon two or more persons (not beii^ trustees) by 
name, and the death of one or more of them, without disclaimer. 
In such a case, the survivors cannot exercise the power {Montefiore 
v. Browne (1858), 7 H.L.Cas. 241). There is, possibly, a distinction 
where povrers are conferred on a class (Lee v. Fincent (1584), Cro. 
Eliz. 26), or where the power is annexed to an estate (Mansell (Lady) 
V. Mansell (1757), Wilm. 36 at p. 48, per Wilmot, L.C.). 

1648. Subject to contrary expressions in the 
settlement, a power of appointment is not exhausted 
by the exercise thereof, so long as any property re- 
mains which the donee might have originally affected 
by the exercise of such power and die alienation of 
an interest to which a power is annexed will not extin- 
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fuish the power.<*'> But the donee of the power cannot, 

■xcept where he has expressly and lawfully reserv'ed a 
)ow'er of revocation exercise the power in derogation 
rom his own previous conveyance or appointment.‘<i' 

(a) B&Dey v. Smith (1682), i Yern. at p. 83, Curiam, 

Hervey v. Hervey (1739), ^ ;6i. 

(b) Alexander v. Mills (1870), 6 Ch. App. 1 24. 

The rule extends to involuntary alienati('>ns^ e.g. by the bank- 
uptcy of the donee of the power (Holdsivorth v. Goose (1861), 29 
Jeav. 1 1 1 ; Master's Settlement^ Master v. Master, [191 1] i Ch. 

21). 

(c) Witham v. Bland (1674), 3 Swan. 277, n., per Lord N'otti ngi i am, C. 

Saunders y, Evans (1861), 8 H.L.Cas 721. 

(d) Simpson v. Bathurst (1869), 5 Ch. App. 193. 

1649. Where a special power of appointment is Limits »f 
reated by a settlement, no limitation in exercise of 

hat power which would have been invalid in the 
ettlement, will be valid in the appointment. 

Ce$k V. Duckenfie/J (1743), * Atk. 562, per Lord Hardwickb, C. 

Mosley V. Mosley (1800), 5 Ves. 248, at p. 258, per Ardfs, M.R. 

Nertonw. Norton, [19x1] 2 Ch. 27. 

Consequently, for example, an appointment which, if it had 
een made in the settlement, would have violated the Rule against 
'erpetuities, is void {Norton v. Norton, ubi sstfra) 5 though, if the 
ppointment had been an independent instrument, it would not have 
iolated the rule {pest, Section XV, Title 1 1 1 ). But the doctrine 
lust not be push^ too far, e.g. so as to overlook the date of the 
xerdse of the power. 

1650. No objection can be taken to the exercise liinsory 
f a (special) power of appointment, on the ground 

aat one or more of the objects of the power is ex- 
luded by such exercise frcxn the benefit thereof, 
r is deprived of all but a nominal, unsubstantial, or 
lusory share of the fund to be appointed ; except 
1 so far as the settlor has declared the amount or 
hare frcan which no object of the power, or some one 
r more object or objects of the power, shall not be 
xcluded. 

Law of Property Act, 1923, s. 1 58 (i), (2). , 
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Before the passing of the Illusory Appointments Act, 1830, 
special powers of appointment were classified, according to the con- 
struction put by the Court on the words of the settlor, as ‘‘ exclusive ” 
(i.c. those in which the donee of the power was at liberty to exclude 
any of the objects of the power from participation in the property) 
and “ distributive ” or non-exclusive ” (i.e. those in whidi the 
donee could only decide the proportions in which the objects should 
take, without excluding any one entirely). In order to prevent an 
e\'asion of this distinction, the Court held that, in the case of a non- 
exclusive power, a substantial share must, if the power was to be well 
exercised, be given to each object. This rule was modified by the 
Act of 1830 5 but the necessity of appointing soma share to every 
object of a non-exclusive power remained till the passing of the 
Powers of Appointment Act of 1874, which was retrospective. 


Default of 
afpointment 


1651. Where a special power of appointment is 
accompanied by a gift over of the property in default 
of appointment, the property vests at once . in the 
person or persons entitled in default of appointment, 
but subject to devesting in the event of the exercise 
of the power.<a> Where there is no provision in 
default of appointment, a gift of either the capital or 
the income of the property may, where the general 
intention of the settlor to benefit the objects of the 
power is clear, be implied (even in a settlement by 
deed) in favour of the objects of the power. But, in 
such a case, only those persons can take in default of 
appointment who might have taken under an exercise 
of the power.*®* 


(a) Doe d. Willis v. Martin (1790), 4 Term Rep. 39. 
Lambert v. Tkwaites (1866), L.R. 2 Eq. 151. 


The consequence is, that the representatives of members of a 
class, who die before default of appointment, may share in the dis- 
tribution {^Lambert v. Tkwaites, ubi supra). 


(b) Richardson V. Harrison (1885), 16 Q.B.D. 85. 

Re Weekef Settlement, [1897] i Ch. 289. 

(c) Kennedy v. Kingston (1821), 2 Jac. & W. 431^ 
Walsh V. Wallinger (1830), 2 Russ. & M. 78 j 
Re Master^ s Settlement, Master v. Master, [191 1] i 


(capital). 
Ch. 321. 


In the two earlier cases, some stress was laid on the fact that the 
power was “ non-exclusive ” {ante, § 1650, n.). But {semble) the 
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rule was not altered by the passing of the Powers of Appointment 
Act, 1874, (See, however, Re Weekei Settlement, ubi supra, and 
the language of Romer, J.) The latter part of the rule, however, 
where the power is testamentary only, excludes from participating in 
the property all persons who die in the lifetime of the donee of the 
pf>wer {Kennedy v. Kingston, IValsh v. Wallinger, ubi supra). 


1652. Where an appointment, made in exercise E-xeesswe 
of a power, is partly authorized by such power, 

and partly unauthorized, either because it includes ^ 
persons not the objects of the power, or because a 
condition is annexed to the taking effect of the 
appointment which is not authorized by the pow'er,***' 
or othcrvsise, then, if the authorized and the unauthor- 
ized parts of the -appointment are severable,* <=> the 
exercise of the power will be effectual as to the author- 
ized part and ineffectual as to the unauthorized,***’ 

(a) In such a case, if the appointor has given, by the same instrument, 

benefits out of his own property to those objects of the power 
who benefit by the appointment, such persons will not be allowed 
to claim both the benefits under the appointment and the benefits 
out of the appointor’s own property, without compensating the 
persons deprived of their shares in the appointment by reason of 
the fact that they are not objects of the power (‘‘ election ”). But 
no election is raised unless there is really a fund of the appointor’s 
owTi, out of which compensation can be made {Bristm v. Warde 
(1794), 2 Ves. 336). 

(b) Alexander v. Alexander (1755), 2 Ves. Sen. 640, at p. 644, per Sir 

Thomas Clarke, M.R. 

Stephens V, Gadsden (1855), 20 Beav- 463. 

Gerrardv. (1855), 20 Beav, 541. 

(c) This is essential. Romilly, M.R., in the case last dted, admits that 

if ‘‘ the superadded terms constitute an essential part of the gift 
itself”, the whole appointment will be bad. A good deal will 
depend on whether the persons intended by the appointor to 
benefit by the failure of the condition, are objects of the power, or 
not {Re Perkins^ Perkins v. Ba^t^ * Ch, 283). 

(d) Alexander v. Alexander y ubi supra. 

Re PerkinSy ubi supra. 

Re Kerris Trusts (1877), 4 Ch. D. 600. 

1653. An instrument purporting to exercise a Protection of 
power of appointment over property which, in dc- 

fault of appointment, is held in trust for a class or 

FF 
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number of persons of whom the appointee is one 
will not be void on the ground of fraud on the powe 
{ante, § 1646) as against a purchaser in good faith.<a 
But if the interest appointed exceeds, in amount o 
value, the interest in such property to which, im 
mediately before the execution of the instrument 
the appointee was presumptively entitled in defaul 
of appointment (regard being had to hotchpot (post 
§ 2054) and advances made to him) the protectioi 
afforded to a purchaser by this provision will be voi( 
as to the excess.'**’ 

(a) Law of Property Act, 1925, s. 157 (i). 

(b) IliJ. (2). 

“ Purchaser in good faith means a person dealing with a 
appointee not less than 25 years old for valuable consideratior 
without notice of the fraud or of any circumstances from whidi^ i 
reasonable enquiries had been made, fraud might have been discoverec 
(iiid. (2)) and his successors in title (iiid. (a)}, 

Powert mi 1654 . Powers of appointment and disposition ar 
ferpetuides subject to the Rule against Perpetuities {post, Sectio: 

XV, Title III) in the sense that no such power whic 
may, according to the terms of the instrument creatin 
it, be exercised beyond the period of perpetuit) 
is valid.'** But if, by the terms of the instrumen 
creating it, the power must be exercised within th 
period, but may be exercised in favour, of objects fall 
ing within the period of perpetuity, and also in favou 
of other objects, an exercise of the power which dis 
poses of the whole or a definite and ascertainabl 
share of the property in favour of objects wholl 
within the period of perpetuity, is valid.'*** 

(a) Norm v. Nortony [1911] 2 Ch. 27. 

Rt De Sommerjy Coeieniierv, De Sommery^ [1912] 2 Ch. 622. 

It will be remembered that, in the case of a special ** powe 
this period commences to run from the taking effect of the settl' 
ment, not of the exercise of the power. See Rg LegNs Settleme\ 
Trusts, Public Trustee v. Legh, [1938] Ch. 39. 



POWERS OF APPOINTMENT 


9“ 


(b) Griffith v. PoxnaU (1843), 13 Sim. 393. 

Re Davies and Kent’s Contract, [1910] 2 Ch. 33, 

Re Fane, Fane v. Fane, [1913] r Ch. 404. 

An appointment to a class which comprises objects within and 
without the period is bad {Leake v. RoUnson (1817), 2 .\Ier. 363). 

1655. Where under an instrument (testamentary Jgeo/ 
or otherwise), executed or taking effect after 1925, 
the absolute vesting either of capital or income of 
property, or the ascertainment of a beneficiary or a 
class of beneficiaries, is made to depend only on the 
attainment by the beneficiary or members of the 
class of an age exceeding twenty-one years, and there- 
by the gift to that beneficiary or class or any member 
thereof, or any gift over, remainder, executory limita- 
tion, or trust arising on the total or partial failure 
of the original gift, is, or but for this provision would 
be, rendered void for remotcncss,‘»> the instrument 
will take effect, for the purposes of such gift, gift 
over, remainder, executory limitation, or trust, as 
if the absolute vesting or ascertainment aforesaid had 
been made to depend on the beneficiary or member 
of the class attaining the age of twenty-one years ; 
and that age will be substituted for the age stated in 
the instrument.***’ 

(a) Le. under the Rule against Perpetuities, post^ Section XV, Title III. 

(b) L.P.A., 1925,3. 163. 



SECTION XV 

INEFFECTUAL ALIENATIONS OF PROPERTY 


Vrjbdulent 

conveyance 


TITLE I-GENERAL 

1656 . Every conveyance inter vivos of property, 
real or personal, corporeal or incorporeal, ‘b) other 
than a disentailing assurance, made with intent to 
defraud creditors wiU be voidable at the instance 
of any person thereby prejudiced ; except that it 
cannot be set aside at the expense of any person who 
has, bona fide and for good or valuable considera- 
tion, acquired an interest in the property conveyed,* 
without having, at the time of the conveyance, any 
notice of the intent to defraud creditors.* 

(a) The old statute of 1571 (13 Eliz. c. 5) which is the basis of this 

paragraph, expressly enumerates “feoffment, gift, grant, aliena- 
tion, bargmn, conveyance ... by writing or otherwise, and all and 
every bond, suit, judgment, and execution It is believed, how- 
ever, that there is no instance of a disclaimer having been held 
fraudulent under the statute ; though a disclaimer might very well 
be made with direct intent to defeat creditors. Of course a testa- 
mentary disposition cannot be a fraudulent disposition in the sense 
of the statute, because it can only operate after the testator’s 
creditors have been satisfied. And see Law of Property Act, 1925, 
s. 205 (i) (ii). 

(b) There was at one time a doctrine that a thing in action, which, at 

the common law, could not be taken in execution, was not within 
the old statute. But the doctrine is now clearly obsolete {^tokoe v. 
Cowan (1861), 29 Beav. 637; Edmunds v. Edmunds, [1904] 
P. 362). See Law of Properly Act, 1923, s. 205 (i) (xx). 

(c) There need not be more than one creditor defrauded {Edmunds v. 

Edmunds, ubi supra). 

(d) This provision, though actually taken from the Act of 1571, inci- 

dentally anticipates the femous decision in Tzoynds Case (1602), 

3 Co. Rep. at 81 b, which deliberately glossed “good” as 
valuable ”. The chief result is to protect post-nuptial family 
settlements. Quaere : Does the wording of the ne'y Act make a 
past debt “ good ” consideration {GJeggv. Bromley, [1912] 3 K.B. 

474) ? 

(e) It was decided on the old Act of 1571, that the purchaser was pro- 

gi2 
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tected, though he did not take directly by the fraudulent con- 
veyance ; and the interest that he acquires need not be clothed 
with the legal estate or ownership {Halifax Joint Stock Bankinit 
Co, V. GledhW, [1891] I Ch. 31). 

(f) Law of Property Act, 1925,5. 172. 

1657. Any of the following circumstances occur- Badges of 
ring in connection with a conveyance of property ' 
inter vivos will, unless satisfactorily explained, raise 

a presumption that such disposition was made with 
intent to defraud creditors, viz. : — 

(i) that the disposition was of all, or substantially 
all, the disposer’s property ; 

fii that the disposer continued in possession or 
control of the property after the disposition ; 

This presumption may, of course, be rebutted by showing that 
the disposition was intended as a bond fide mortgs^c or other security 
{Edtaardsv. Harben (1788), 2 Term Rep. 587, at p. 595 , Bviler, 

J. ; Reed v. JVilmot (1831), 7 Bing. 577). 

(iii) that the conveyance .was made secretly ; 

(iv) that the conveyance was made while the 
person seeking to impeach the disposition 
(? any creditor) was attempting to enforce his 
claim by legal proceedings ; 

(v) that there was a trust between the parties 
for the benefit of the conveying party ; 

(Vi) that the conveyance, if in writing, contains 
unusual clauses. 

Ticyne^s Case (1602), 3 Co. Rep. 81 a, 

1658. A gratuitous disposition of property inter Voluntary 
vivos will be deemed fraudulent for the purposes of ^fttiements 
% 1656 , if when it was made the conveying party was 
either — 

(i) insolvent without the aid of the property 
comprised in the conveyance ; or 
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Onus of 
proof 


Subsequent 

creditors 


Illusory 

ccnsideratm 


FmmM V. Pope (1870), 5 Ch. App. 538, at p. 545, per Giffard, LJ. 

Re Lane-Fox, Ex parte G'mUett, [1900] 2 Q.B. 508, at p. 513, per 
Wright, J. 

(ii) about to enter upon a hazardous business in 
which he was likely to incur debts which 
he could not pay without recourse to the 
property included in the disposition. 

Stikman wJshdotcn (1742), 2 Atk. 477, at p. 481, per Lord Hard- 
WICKE, C. 

Mackay v. Douglas (1872), L,R. 14 Eq. ro6. 


1659 . In both the cases mentioned in § 1658 
ante^ the facts raise a presumption of intent to defeat 
creditors.*®* In other cases, it is necessary for the person 
seeking to set aside the disposition, either to prove 
actual intention to defraud, or to raise a presumption 
of such intention by other means {ante^ § i657).<*»* 

(a) Freeman v. Pope (1870), 5 CL App. 538. 

Cornish v. Clark (1872), L.R. 14 Eq. 184. 

Mackay v. Douglas^ ubi supra. 

Re Holland^ [1902] 2 CL j6o, at pp. 373, 381. 

(b) Spirett v. Willows (1865), 3 De G.J. & Sm. 293, as modified hy 

Freeman v. Pope^ ubi supra. 


1660 . Subject to § 1658, the mere fact that a 
gratuitous disposition does in fact defeat subsequent 
creditors, does not entitle such subsequent creditors 
to set it aside. 

Ex parte Mercer (1886), 17 Q.B.D. 290, 

Re Lane-Fox^ Ex parte Gimblett, [1900] 2 Q.B, 508. 

1661 . For the purposes of §§1658 and 1 660 ante, 
a gratuitous disposition includes a disposition made 
for a consideration so inadequate as to be illusory or 
merely colourable. 

Mathews v. Feaver (1786), i Cox, Eq. Cas, 278. 

Strong V. Strong (1854), 18 Beav. 408. 

It has been held that, for the purposes of the 27 Eliz. (1584) c 4, 
now repealed by the Law of Property Act, 1925, s, 173, a voluntary 
conveyance may become' a conveyance for value by the giving of 
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subsequent consideration {Prodger v. Langham (1663J, I Sid. 133). 

But it is believed that this doctrine has never been applied to the 
statute of 1571. 

1662. Any creditor as against whom any dis- 
position is void under § 1656 ante^^'> or the trustee 
in bankruptcy of the conveying party j***’ is entitled to 
bring an action against the holders of the property 
comprised in it, to compel such holders to make the 
property applicable for the payment of the conveying 
party’s debts. And the propel^, whai recovered, will 
not only be applicable for payment of all creditors who 
would have been entitled to bring actions to set aside 
the disposition, but will be applicable for payment of 
all the conveying party’s debts pro rataS^^ 

(a) Reese River Silver MiningCo.v. H.7. (It 

is not necessary that the creditor suing should have obtained a 
judgment or charge on the property 
Ideal Bedding Ltd, v. Holland^ 9 ® 7 ] ^ Ch. \ 57. 

The holder of a judgment or execution need not, however, sue 
on behalf of creditors generally {BlenJdnsQpp v, Blmiinsopp (1850), 

12 Beav. 568 5 Smth v. Hurst (1852), 10 Hare, 30). Apparently 
these cases are not overruled by Reese River Silver Mining Co, v. 

Atvoell, ubr supra, 

(b) Dee d, Grimsby v. Ball (i 843), 1 1 M. & W. 53 1 . The bankruptcy 

jurisdiction is the proper tribunal for the purpose (Re Harrises 
(1880), 14 Ch. D. 265). 

(c) Taylor V, Jones (1743), 2 Atk- 600. 

Richardson v. Smallwood (1822), Jac. 552. 

Strong^, Strong (1854), 18 Beav. 408. 

Jenkyn v. Vaughan (1856), 3 Drew, 419. 

1663. If there is in existence any creditor by Bubngatm 
whom a conveyance is voidable under § 1656 
and such creditor refuses to take steps to set aside the ” 
conveyance, any other creditor of the conveying 
party may do so ; notwithstanding the fact that the 
conveyance is not, prim^ facie, voidable against such 
other creditor. 

Jnkjn V. Vaugkam, tiii supra. 

Freeman v. Pepe (1869), L.R. 9 Eq. 206. 

Crossley v. Elsteerthj (1871), L.R. 12 Eq. 158. 
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1664. Subject to the right of creditors to set it 
aside as voidable against themselves under § 1656 
ante, the conveyance in question will, unless otherwise 
invalid, be effectual betvv'cen the parties to it, and 
other persons not being creditors of the conveying 
party. 

Bienkmopp v. Blenkinsopp (1850), 12 Beav. 568. 

Tarleton v. Liddell (1851), 17 Q.B. 390. 

Ideal Bedding Ca., Ltd. v. Holland, [i 907] 2 Ch. 157. 

And, therefore, if there is any possibility of a surplus after pay- 
ing all creditors, the Court will not direct the conveyance to be can- 
celled, but merely order the holders of the property to concur in all 
acts necessary for making the property applicable for payment of the 
creditors [Ideal Bed£ng Co., Ltd. v. Holland, uhi supra). 

1665. Whether a purchaser who claims under a 
fraudulent conveyance as a 6ond Jide purchaser for 
valuable or good consideration is affected with notice 
of the fraud, for the purposes of § 1656 ante^ is a 
question of fact in each case. 

Copis V. Middleton (l8i8), 2 Madd. 410. 

In this important case, Plumer, V.C., laid it down that neither 
(i) the conveying party’s insolvency, nor (ii) the feet that he and the 
purchaser were near relations, nor (iii) evidence of inadequacy of 
price, nor (iv) failure of the purchaser to investigate the title, were 
of themselves sufEdent to affect the purdiaser with notice of the 
fraud. It has elsewhere been laid down that neither (i) knowledge 
by the purchaser that the conveying party was in feiling drcumstances 
[Re Gillo, Ex par/r Dollar (1891), 8 Morr. 157), nor (ii) knowledge 
that the effect of the purchase might be to defeat a particular creditor 
[HoHird V. .Anderson (1793), 5 Term Rep. 235) or even creditors 
generally [Re Cranstm, Ex parte Cranston (1892), 9 Morr. at p. 
167 5 Glegg V. Bromley, [1912] 3 K.B. 474), will necessarily affect 
the purchaser with notice of the fraud. 

1666. SenAle : a creditor who has been defrauded, 
or is deemed to have been defrauded, by a convey- 
ance of property, is not barred by any lapse of time 
from taking proceedings to avoid the disposition ; so 
long as his debt is personally recoverable against the 
disposer. And the mere fact of delay, even un- 
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explained, in enforcing his rights, will not deprive 
him of his remedy under the statute. 

Re Maddeoer, Three Totem Banking Co. v. Maddever (1884), 27 Ch. 

D. 523. 

About the second part of the above paragraph there can be no 
doubt 5 for the creditor’s right is legal, not equitable. But, on 
principle, the period of limitation should run from the making of the 
disposition, not from the incurring of the debt. In Re Maddever, 
uU supra, the creditor slept on his rights for ten years ; but his claim, 
being by specialty, vras not barred. 

1667. No acquisition, made in good faith, with- 
out fraud or unfair dealing, of any reversionary interest 
in property (including an expectancy or possibility) 
for money of money’s worth, will be liable to be 
opened or set aside merely on the ground of under 
value.*®’ But this provision does not affect the juris- 
diction of the Court to set aside or modify unconscion- 
able bargains.'”’ 

(a) Law of ProperW Act, 1925, s. 174 (i). 

(b) UU. (2), 

It should be noted that most of the decisions referred to in this 
Title 'were delivered in cases arising under the old Act of 1571* 
But there appears to be no reason to doubt that they would be followed 
in cases arising after 1925, except in so far as the Law of Property Act 
of that year changes the law, e.g. in the matter of** good considera- 
tion. For “ unconscionable bargains ” see ante, § 193. 


Sales of 
revershits 
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(J) Tiie fact that the bare legal interest remains in the settlor, is imma- 
terial {Shrager v. Mard, [190S] 4^2, P.C.), e.g. he can 

jatisty the requirements of the Act by declaring himself a trustee 
of the property. 

f cy Or to the beneficiaries direct. Lozcndes^ Ex parte Trustee, iib\ supra), 

[{) Bankruptcy Act, 1914, s. 42 (i). 

Of course, cases which fall within this provision are frequently 
also within the terms of the Act of 1 571 {ante, § 1656) ; and the 
settlor’s trustee in bankruptcy has then the option of proceeding 
under either statute. But it may be useful to point out, that s. 42 
of the Bankruptcy Act is wider than the old statute of Elizabeth and 
s. 172 of the Law of Property Act, 1925, which has replaced it, in 
that (i) it requires no proof of fraud, express or implied, (ii) it throws 
the onus of proof (even after two years) on the person upholding the 
settlement, (iii) it draws no distinction between “existing” and 
“ subsequent'” creditors. On the other hand, it is narrower than 
the statute of Elizabeth and the Law of Property Act (i) by reason of 
its time limits, (ii) because proof of solvency after the execution of the 
settlement is a complete answer after the lapse of two years, (iii) be- 
cause it only applies to dispositions of property intended to be retained 
by the donees. 


Definition of 
“ voluntary 
settlement ” 


1671. A settlement, for the purposes of § 1670 
ante, means any conveyance or transfer of property 
which is intended to be retained and preserved as 
the property of the transferee, not being a con- 
veyance or transfer made before and in consideration 
of marriage, or made in favour of a purchaser or 
incumbrancer in good faith and for valuable consider- 
aticMi,«^’' or a conveyance or transfer made to or for 
the wife or children of the settlor, of property which 
has accrued to the settlor after marriage in right of his 
wife.‘^> 


(a) Bankruptcy Act, 1914, s. 42 (4). 

This provision, apparently, applies also to the executory settle- 
ments described in the following paragraph. 

(b) Re Tatikard, Ex parte Official Receiver, [i8qq] 2 O.B. cv. 

Re Plummer, [1900] 2 Q.B. 790. 

I.e. a gift intended to be spent or consumed at once by the donee, 
or at his free disposal, is not a settlement ” for this purpose {Re 
Player, Ex parte Harvey (1885), 15 Q.B.D. 682). 

(c) Where the purchaser gives a consideration which manifestly applies 
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only to part ot the property transferred, the transfer will be \ alid 
as to that part, and invalid as to the rest {Stnmefs Trustee v. 

Sturmey (1912), 107 L.T. 718). 

(d) Bankruptcy Act, 1914, 5. 42 (i). (Property which a husband takes 
beneficially as his wife’s administrator comes to him “in right 
of his wife” for this purpose {Re Boxer irUIiam, Ex parte Trustee, 

[1927] I Ch. 441).) 

1672. Any covenant or contract made by any Executory 
person, in consideration of his or her marriage, for 

the future payment of money for the benefit of, or 
for the future settlement of property wherein, at the 
date of the marriage, the settlor had no interest, on, 
the settlor’s wife, husband, or children, will, if such 
money or property is not in right of the settlor’s wife 
or husband, be void, in the event of the settlor being 
adjudged bankrupt, against his trustee in bankruptcy, 
in so far as such covenant or contract has not been 
executed at the date of the commencement of the 
settlor’s bankruptcy. 

Bankruptc)' Act, 1914, s. 42 (2). 

The persons daiming under the covenant or contract will be 
able to rank for dividend in the bankruptcy ; but only after claims of 
other creditors for valuable consideration have been satisfied. And 
any pajunent of money (other than premiums on a life policy), or 
transfer of property, made by the settlor in pursuance of the cove- 
nant or contract, will be void ; unless the persons receiving it can 
prove either (i) that such payment or transfer was made two years 
before the commencement of the bankruptcy, or (ii) that it left the 
settlor solvent, or (iii) that it was made in pursuance of a covenant 
or contract to pay or transfer money or property expected to come to 
the settlor from or on the death of a nam^ person, and was in fact 
paid or made within three months after die money or property came 
under the control of the settlor {ibid.). 

1673. A male minor of tw'enty years of age or Minors 
more and a female minor of seventeen years of age or 
more may make on the occasion or in contemplation 

of his or her marriage,<“> with the approval of the 
Court, a valid, and binding settlement of his or her 
property. But such a settlement may not include an 
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it is proved that the company immediately after the 
creation of the charge was solvent, be invalid, except 
as to the amount of cash actually paid <“> to the 
company in consideration for the charge, and interest 
at five per cent, per annum.‘^> 

(a) Re Mattheza Ellis, Ltd., [1933] Ch. 45^- 
Re Destone FaMcs, Ltd., [1941] Cb. 319. 

(b) Companies Act, 1929, s. 266. 



TITLE III— UNDER THE RULE AGAINST 
PERPETUITIES 


1679 . Subject to §§ 1681-1685 ^7 Emita- Rule against 

tion by virtue of which any interest in any property 
may possibly arise or be transferred more than twenty- 
one years after the expiry of a life or lives in being 
at the making of such limitation, <*** is wholly void ; <®> 
and all limitations in the same conveyance subsequent 
to and dependent upon such limitation are also void.*®* 

For the purposes of this rule, a person en ventre sa 
mhe is deemed to be bom, whether he takes an interest 
under such' limitation, or not.*®* 

(a) The pmons whose lives are chosen for this purpose need not take 

my interest under the limitadbn. But th^ mnst be ascertainabie 
{Re Moore, Prior v. Moore, [1901] i Ch. 936). 

(b) The rule {ante, § t649), that the exercise of a spedal power of 

appmntment will be deemed to date from the settlement creating 
it, applies for the purposes of this calculation {Re Thompson, 

Thompson v. Thompson, [1906] 2 Ch. 199 ; Norton v. Norton, 

[1911] 2 Qi. 27). 

(c) Caddell V. Palmer (1833), i Q. & Fin. 372. 

RjC Stratheden and Campbell {Leri), [1894] 3 Ch. 265. 

(d) Beard v. Westcott (1822), 5 B. & Aid. Sot. 

Monypenny v. jDOTS!g-(i852), a De G.M. & G. 145. 

Re Cannings Will Trusts, Shut v. Lyon, [1936] Ch. 309. 

Re Coleman, Public Trustee v. Coleman, [1936] Ch. 528. 

(e) Longv. Blackall (1797), 7 Term Rep. too. 

Re WilmePs Trusts, Moore v. Wingfield, [1903] 2 Ch. 41 1. 

Fillar v. Gilbey, [1907] A.C. 139, at pp. 144, 149. (But see 
Elliot V. Jokey, [1935] A.C. 209.) 

It will lie noted that the suspension for gestation nay occur, not 
only at the beginning or end of the period, but during its currency, 
e.g. to X for lifo, and afterwards to such of his children as shall attain 
21. Here a posthumous child of X can take on attaining 21. 

The Rule against Perpetuities, now so strictly applied by the 
Courts, was (sutetantially) invented by the judges to restrain the 
executory interests which grew up after the Statute of Uses {cmte, 

% 1269, Note). The older forms of future interests in land, \iz. 
l^d remainders, were considered, until lately, to be sufficiently 
retained by the rule that a contingent remainder “ failed ”, unless 
GG 945 
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it was ready to take effect on the expiry of the “ particular ” estate 
immediately preceding it. But executory limitations were (except in 
rare cases} indestructible, by similar events ; and, after considerable 
hesitation, the Courts adopted, with regard to them, the rule in the 
text, whidi is usually considered to have received its final shape in the 
case of Caddellv. Palmer, ubi supra. The rule is said (e.g. by Lord 
Kenyon in Long v, Blackall, ubi supra) to have been modelled on the 
practice of strict settlements, by which estates tail were limited, after 
the life estate of the husband, to the unborn children of the marriage, 
and under which the youngest child must obviously have attained %i 
within a few months after 21 years from his father’s death, and so 
have been able to bar the entail. But it is obvious that the Rule against 
Perpetuities, in its final form, is a good deal less strict than the practice 
of strict settlements ; inasmuch as it allows the “ life or lives in being ” 
to he arbitrarily chosen. It is said by Mr. Gray {pp. cit. § 178} Aat 
Lloyd v, Carew (1697}, was the first reported decision 

which allowed this. 

1680 . In particular, the Rule against Perpetuities 
applies to the following limitations, viz. ; — 

(i) executory interests ; 

Caddell v. Palmer, ubi supra. 

Re Btratheden and Campbell {Lord), Alt. v. Stratheden and Campbell . 

{Lord), ubi supra. 

(ii) equitable contingent remainders ; 

Abbiss V. Burney, Re Finch (1880), 17 Ch. D. 21 1. 

Of course there are now no legal contingent (or other) remainders. 
(Law of Property Act, 1925, s. i (i) (3).) 

(iii) covaiants to convey ; 

L. y S.W. Rly. Co. V, Gomm (1882), 20 Ch. D. 562. 

Probably, the covenant could be enforced by a purely personal 
action for damages ; but not by a decree for specific performance, 

(iv) options to purchase ; 

Worthing Corpn. v. Heather, [1906] 2 Ch. 532. 

Here again, the personal remedy is, probably, open to the person 
having the option. 

(v) common, law conditions [ante^ § 1324) ; 

Rt HoUi^ Hospital Trustees and Haguds Contract, [1899] 2 Ch. 540. 

Re Da Costa, Clarke v. Chunk of England Collegiate School of Bt.Peter, 

[1912] I Ch. 337. 
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(vi) restraints on anticipation where these are 
lawful (subject to § 1684 post) ; 

Re Game, Game v. Tennent^ [^907] i Ch. 276. 

(vii) creation of trust-s for accumulation ; 

Browne v. Stoughton (1846), 14 Sim. 369, recognized as 
Isivrm Re Stamford and Warrington {Earl) ^ Payne v. Gw, 
[1912] I Ch. 343, at p. 353. 

Of course the duration of trusts for accumulation is still more 
severely restricted {post, §§ 1686-1690). Here it is the commence- 
ment of the trust which is restricted. 

(viii) creation of charges in futuro ; 

Edwards v. Edwards, [1909] A.C. 275. 

It has been held by the Court of Appeal in Ireland, virtually 
overruling the earlier case of Switzer & Co, v. Rockford, [1906] i I. 
R. 399, that provisions for the extinguishment of charges are also 
rxs\.G {Re TyrrelPs Estate, [1907] i 1 . R. 292 ; followed in 
Re Donoughtnore^s Estate, [1911] i L R. 211). There seems to be no 
doubt that Re TyrrelPs Estate is right on principle ; inasmuch as the 
extinguishment of a charge must operate to confer a new interest on 
someone else. But there seems to be no decision on the point in 
England. 

(ix) creation of future easements ; 

Sharpe v. Durrani (1911), 55 Sol. Jo. 423. 

(x) powers of appointment (see Section XIV, 
ante) ; 

(xi) rights of entry in regard to an estate in fee 
simple (not being a rent charge held for a 
legal estate) ; 

Law of Property Act, 1925, s. 4 (3). 

(xii) terms (whether at rents or granted in consider- 
ation of fines) limited after 1925 to take effect 
more than twenty-one years from the dates 
of the instruments creating them. 

Law of Property Act, 1925, s. 149 (3). 

Any contract to grant such a term is void if made after 1925 ; 
but certain settlement terms are excepted from the rule {ilad.). 
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1681 . The Rule against Perpetuities does not 
apply to — 

(i) mere personal covenants, even though the 
benefit of them is acquired by successive 
purchasers of land ; 

Bouth Eastern Railway Co, v. Associated Portland Cement Manufacturers 
(1900), Ltd,^ [1910] I CL 12. 


(ii) rights of re-entry in leases ; 

Rc Tyrrell’s Estate, [1907] i I.R. 292. 

This seems to be clearly recogniTed by implication by s. ii 
(2) of the Conveyancing Act, 1882, now repealed 5 and it is ex- 
plained by Mr. Gray {op. cit. p. 303), on the ground that such ri^t of 
re-entry is annexed to the reversion. 

(iii) powers to distrain or to take possession of 
land or the income thereof given by way of 
indmmity against a rent ; 

Law of Property Act, 1925, s. 162 (i) (a). 


(iv) rent charges created only as indemnities , 
against other rent charges, even though such ■ 
first-mentioned rent charges may only arise 
or become payable on breach of a condition 
or stipulation ; 

Law of Properly Act, 1925, s. 162 (i) (b). 

(v) powers, whether exercisable on such breach S 
or not, to retain or withhold payment of any i; 
instalment of a rent daarge as indemnity 
against another rent charge ; 

Law of Property Act, 1925, s. 162 (i) (c). C 

(vi) powers conferred by the Law of Property 

Act, 1925, s. 1 21, of entry, distress, and 
receipt of rents and profits of land on the * 
holders of rent charges ; '% 

Law of Property Act, 1925, 8.121 (6). k 

(vii) trusts for payment of debts ; t? 

Re Stamford and Warrington {Earl), Payne v. Grey, [1912] i Ch. 343. i,' 
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(viii) contracts for renewal in leases ; 

. Hare v. Burges (1857), 4 K. & J. 45. 

Re Tyrrell’s Estate, [1907] i I. R. 194, at p. 197, per Etoss, J. 

■ Any covenant entered into after 1925 for the renewal of a lease 
for a term exceeding sixty years, is void (Law of Property Act, 1922, 
s. 145 and Sched. XV para. 7 (2)) ; and a term to take effect more 
than twenty-one years from Ae ^te of the instrument creating it is 
also void, as is a contract to create the same (Law of Property Act, 

192s, s. 149 (3)). 

(ix) rights of entry for mining, cutting timber, 
executing repairs and sanitary work ; 

Law of Property Act, 1925, s. 162 (i) (d). 

This a brief paraphrase of a long subsection, which should be 
referred to by those interested. 

(x) rent charged in perpetuity held for a legal 
estate ; 

Law of Property Act, 1925, s. 4 (3). 

(xi) limitations for charitable purposes, following 
upon the failure of previous charitable limita- 
tions of the same property. 

Chrisfs Hospital v. Grainger i Mac. & G. 460. 

Re Tyler, [1891] 3 Ch. 252. 

The first limitation to a charity must clearly observe the rule {Re 
Bowen, [1893J 2 Ch. 491 ; Stratheden and Campbell {Lard), Alt. 

V. Stratheden and Campbell {Lord), [1894} 3 Ch. 265)- 

(xii) mortgages ; 

Knightsbridge Estates Trust, Ltd. v. Byrne, [1940] A.C. 613. 

1682. The fact that a power of appointment con- Powers of 
templates persons outside the rule does not make the oppointmem 
power void if it could be, in accordance with the 
terms of the settlement, and in fact is, exercised wholly 
in favour of persons within it. 

Griffith V. Pflw»<r//(x843), 13 Sim. 393. 

Bowles, Page v. Page, (1905] i Ch. 371. 

Re Davies and Kent’s Contract, [1910] 2 Ch. 35. 

Of course, if the power is exercised in frvour of a class some 
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of whom do, and some do not, violate the rule, the whole appoint- 
ment is bad Gam, Gam v. Tennent, [1907] i Ch. at p. iio,per 
Warrington, J.). • 


Limitetms 1683. A limitation to take effect on the expiry of 
after entailed ^ entailed interest is not on that account void for 
tnterejts perpetuity and a limitation which, if it stood alone, 
would not be too remote, is not void merely because 
it is to take effect at some period after the expiry of' 
an entailed interest.*’’* 


(a) Fau/ienerv. Daniel (1843), 3 Hare, 199. 

Heaseman v. Pearse (1871), .7 CL App. 275. 

(b) Re Haygartk^ Wickham y, HolmeSy [1912] i Ch. 510. 

The reason is, that an entailed interest may always be barred, 
and all limitations after it thus destroyed {ante, § 1231) 5 and so the 
property is not made inalienable. 


Directions 1684. When a direction to settle,'®* or a restraint 
to settle and qjj anticipation,'”* is imposed upon a gift to the 

restraints on i i ^ r i i , 

anticipation members or a class, and some of them are bom at such 
a time as would make the direction, if carried out, 
valid, and some are not, the direction or restraint will, 
if valid at all, be valid as to those who are so bom, 
and invalid as to those who are not. 


(a) Re Russell, Darrell v. Darrell, [1895] 2 Ch. 698. | 

(b) Re Game, Game v. Tennent, [1907] i Ch. 276. 

Of course, valid restraints on anticipation are likely to become , J; 
increasii^y rare (Law Reform (Married Women and Tortfeasors) 
Act, 1935, s. 2). 


“Mere 1685. Where there is a limitation which does not 

maciinerj” contravene the Rule against Perpetuities, but the 
mode of carrying it out prescribed by the settlor or 
the parties would, if followed, do so, the mode may 
be regarded as surplusage, and the limitation will be 
good. 

Re Daveron, Bmen v. Churchill, [1893] 3 Ch. 421. 

Re Appleby, Walker v. Lever, [1903J1 Ch. 565. 

Re Coulsan’s Trusts, Prichard v. Coulson (1907), 97 L.T. 754. 



TITLE IV-lMDER THE RULES AGAINST 
ACCUMULATION 

1686 . Even though it does not violate the Rule J^leagahsi 
against Perpetuities, any limitation which directs 
accumulation, whole or partial, of the rents, issues 
produce, or profits of any property beyond one of the 
four alternative periods following is (subject to 
§§ i6'88, 1689 post) void for the excess,‘»> viz. : — 

(i) the life of the grantor or settlor ; or 

(ii) twenty-one years from the death of the 
grantor or settlor ; or 

(iii) the minority or respective minorities of any 
person or persons who may be living or en 
ventre sa nikre at the death of the grantor, 
settlor or testator ; or, 

(iv) the minority or respective minorities only 
of any person or persons who, under the 
limitations of the settlement would, for the 
time being, if of full age, be entitled to the 
income directed to be accumulated.***’ 

(a) Griffiths v. Fere (1803), 9 Vcs. 127, 

Re Watt's Will Trusts, Watty. Watt, [1936] 2 A 11 'E.R. 1555. 

(b) Law of Property Act, 1925, s. 16+ (i). 

Re Cattell, Cattell v. Cattell, [1914] i Ch. 177. (This case shows 
that the minorities in question need not begin till long after the 
settlement takes effect.) 

The old Accumulations Act, of i8oo, was the direct outcome of 
the famous case of Thellussm v. Woodford (1798), 4 Ves. 227 j tnt 
appeal (1805), ii Ves. 112, in which the Court of Chancery, and, 
on appeal, the House of Lords, felt themselves bound to uphold the 
provisions of the will of Mr. Peter Thellusson, who directed the 
income of a large fortune (amounting to more than half a million 
sterling) to be accumulated during the whole of the period allowed by 
the Rule against Perpetuities {ante, Title III), for the benefit of the 

931 
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persons ultimateljr entitled to the capital. The Act of 1800 did not 
affect to be retrospective ; but some modification of Mr. Thellusson’s 
will was eventually made by private Act of Parliament (3 & 4 Will. 
IV (1833) c. 27). It is, perhaps, worth pointing out, that a direc- 
tion to accumulate during any part of the interest of an absolute owner 
in fee, for his ultimate benefit, would be void, as attempting to fetter 
the disposition of a fee {Re Trevanion, Trevanim v. Lennox, [1910] 
2 Ch.. 538 )- 

Undisposed 1687. In SO far as such direction as is described in 
of surplus ^ 1 535 Is void, the rents, issues, produce, or profits 

which it directs to be accumulated will belong to 
the person or persons who would have been entitled 
thereto if such accumulation had not been directed. 

Law of Property Act, 1925, s. 164 (i). 

This provision, as Lord Eldon pointed out in Griffiths v. Fere^ 
ubi supra ^ at p. 136, a case decided on the old Act of 1800, is by no 
means easy to interpret. But it seems now to be settled, that the 
surplus income goes, not to the persons who would have enjoyed the 
capital of the property save for rihie direction, but as undisposed of by 
the setdement [Re PerMns, Brown v. Perkins (1909), loi L,T. 345 5 
Re Garside, fFraggy. Garside, [1919] I Ch. 132}. 

Exeepims 1688. The provisions of § 1686 have no applica- 
from rule tion to any provision for : — 

(i) payment of debts of any grantor, settlor, 
testator, or other person ; 

(ii) the raising of portions for children or re- 
moter issue of the grantor, settlor, or testator, 
or of any person taking any interest under the 
settlement, or to whom any interest is thereby 
limited ; 

(iii) the produce of timber or wood. 

Law of Property Act, 1925, 5. 164 (2). 

The section does not say that the timber or wood must be on 
land comprised in the setdement. 

(iv) the maintenance of property at its present 
value. 

Re Gardiner, Gardiner v. Smith, [rgoi] i Ch. 697. 
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1689 . When any accumulation of surplus in- 
come during a minority is made under any statutory 
power or the general law, the period for which it is 
made is not taken into account for the purposes of 
§ 1686. 

Law of Property Act, 1925, s. 165. 

1690 . It has not been lawful for any person, since 
27th June, 1892, to make any disposition of any 
property, in such a manner that the income shall be 
accumulated, wholly or partially,, for the purchase of 
land only, for any longer period than the minority or 
respective minorities of any person or persons who, 
if of full age, would, for the time being, be entitled 
under the disposition to such income. 

Law of Property Act, 1925, s. 166 (i). 

The very curious wording of this section leaves the effect of 
disobedience to its provisions in a doubtful state. No penalty or 
alternative is prescribed. It is not even said that a disposition con- 
trary to the terms of the statute will be invalid 5 though, presumably, 
thiswouIdbethecase(J?^i>jw^», Z)i 7 ;f.r^;fv. 5^7/(1895), ii T.L.R. 
455. The section does not apply to accumulations to be held as capital 
money under the Settled Land Acts {ibid, (2)}. 


Qnaiifaatk 


Accumitla- 
tion for 
investment 
in land 



TITLE V-RESTRAINT ON ALIENATION 
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1691. Any absolute prohibition of alienation 
attached to a transfer or creation of an absolute vested 
interest in fee simple or fee tail, or to the ownership 
of personal property (other than leas^old interests, 
as to which see § io8i), is void ;<»> but a contingent 
interest may be made inalienable.*'’^ 

(a) Bra/l/ey v, Peixoto (r797)> 3 Ves. 324, 

Corbett 7, Corbett (1888), 14 P.D. 7. 

Re Dugdale, Dugdale v. Dugiale (1888), 38 Ch. D. 176. 

(b) Churchill v. Marks (i 844), I Coll 441 . 

Re Porter^ Coulson v. Capper^ [1892] 3 Ch. 481. 

1692. A provision in a similar transaction for the 
divesting of the acquirer’s vested interest, in the 
event of his bankruptcy, is also void. 

Brandon v. Behinson (i8ii), i8 Ves. 429. 

Be Mach (1882), 21 Ch. D. 838. 

1693. A provision for the termination of a life 
interest, or a leasehold interest, on alienation or bank- 
ruptcy, is valid, if it does not transgress the Rule 
against Perpetuities {ante^ Book III, Section XV, 
Tide III). 

Bahr V. Newton (1839), 2 Beav. 1 12. 

Power 'i. Hayne (1869), L.R. 8 Eq. 262. 

Blackman v. Fysh, [1892] 3 Ch. 209. 

This and the two following paragraphs refer only to beneficial 
interests, and do not apply to the fiduciary powers of alienation and 
maiu^ement conferred upon limited owners by the Setded Land Act 
and sinular statutes. Any attempt to restrict the exercise of these 
powers is usually void. 

1694. A limitation of a life interest until alienation 
or bankruptcy (not being a limitation by a person of 
an interest in his own property until his own bank- 
ruptcy <»>) is valid.*”’ It is doubtful whether a limita- 
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tion of a fee simple until alienation «c> or bankruptcy '•!> 
would now be held valid. 

(a) Higiniotkam Y. Holme (1812), 19 Ves. 88. (But a limitation by a 

man of liis own property, to go over on alienation, cannot be 
defeated by a single creditor {^e Detmold, DetmtUv. DetmolJ 
(1889), 40 Ch. D. 585).) 

(b) Brandon v. Robinson (181 1), 18 Ves. 429 ; approved in Re Dugdale, 

Dttgdale V. Dugdale (r888), 38 Ch. D. 176. 

Dean v. Dean, [1891] 3 Ch. 150. 

(c) Re Machu (1882), ar Ch. D. 838. 

Re Dugdale, Dugdale v. Dugdale, ubi supra. 

(d) Re Johnson Johnson, Ex parte Matthezcs and IHlhinson, [1904] 

I K.B. 134. 

Re Leach, [1912] 2 Ch. 422. 

1695 . A qualified restriction against alienation of 
an interest specified in § 1691 is vdid, if it does not 
transgress the Rule against Perpetuities {ante. Book 
III, Section XV, Title III). 

Re Macleay {1875), Lit. 20 Eq. 186. 

This decision was, however, very severely criticised by Pearson, J., 
in Re Rasher, Rasher v. Rosher (i 884), 26 Ch. D. 801. The result of 
the two decisions appears to be, that Ae restriction may take Ae form 
of prohibiting alienation beyond Ae limits of a particular class, but 
rtot of prohibiting alienation altogeAer for a limited time. A con- 
veyance of an estate in land for charitable purposes may (probably) 
provide Aat, if Ae estate is not employed for Ae diaritable purpose, it 
Aall revert to Ae donor or his heirs {Re HolBs' Hospital Trustees and 
Hake’s Contract, [i8gg] 2 Ch. 540). But suA a provision would be 
invalid if it violated the Rule against Perpetuities. 

1696 . A limitation for the benefit of a married 
woman made before 1936 might have provided that 
she should, during the existence of her marriage, 
have no power to alienate the corpus, or anticipate 
the income, of the property ; and such a provision 
will (subject to §§ 1697-1700) prevent all alienation, 
direct or indirect, by the married woman.‘»> Such 
a provision will, however, if executed (or deemed to 
have been executed) after 1935, be void.<*“ 

(a) TuUett^, Armstrong i Beav. i. (It is not necessary that the 

woman should be married when the gift takes effect ; but the 
restraint will not operate until marriage.) 
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Hood Barrs V. Cathcart, [1894] 2 Q.B. 559 * (The decision on this 
point is not affected by the appeal in Hood Barrs v. Heriot, [1896] 
A.C. 174.) 

(b) Law Reform (Married Women and Tortfeasors) Act, 1935, s. 2 (2). 

A restraint on anticipation imposed after that date in pursuance of 
an obligation entered into before it, will be deemed to have been 
executed before it 5 but the will of any testator who dies after 1945 
will be deemed to have been executed after it {ihid. s. 3 (a) (a)). 

1697. Such a provision will cease to operate on 
tlie termination of a marriage ; but, if suitably worded, 
it will revive, unless the property has in the mean- 
time been alienated, on any subsequent marriage of 
the same woman. 

Hawkes v. Hubhack (1870), L.R. ii Eq. 5. 

ShaftQ V. Butler (1871), 40 L.J. (Ch.) 308. 

1698. A restraint on anticipation may, with the 
consent of the married woman, be set aside by the C^urt, 
to such an extent as is necessary to bind her interest in a 
transaction which the Court deems to be for her benefit. 

Law of Property Act, 1925, s. 169. 

1699. Notwithstanding any restraint on anticipa- 
tion, the Court may order the costs incurred by the 
opposite party, in litigation initiated by or on behalf 
of a married woman, to be paid out of her property 
and may also hold her property liable to indemnify a 
trustee who, at her instigation or request, or with 
her consent in writing, has committed a breach of 
trust in respect of the estate of which the property 
in question forms part.<i» 

(a) Married Women^s Property Act, 1893, s. 2. 

Eood Barrs v*. Heriot ^ [1897] A.C. 177. 

(b) Trustee Act, 1925, s. 62 (i). The Act is retrospective. 

1700. When a married woman has been made 
bankrupt, the Court may, on the application of the 
trustee in bankruptcy, order the payment, for any 
time, of the whole or part of any income which she 
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is restrained from anticipating, to such trustee, for 
distribution amongst her creditors. 

Bankruptcy Act, X914, s- 52. 

It will be remembered, of course, that a married woman may now 
be made bankrupt in the same way as a man or an unmarried woman, 
except as to contracts entered into before August 2 , 1935 (Law 
Reform (Married Women and Tortfeasors) Act, 1935, s, i. Re jt 
Debtor, Ex parte Debtor {No. 490 of X935), [1936] Ch. 237 ; Re A 
Debtor {No. 21 of 1937), [1938] Ch. 694). 
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TITLE I-GENERAL 

1701 . Co-ownership includes every kind of owner- 
ship by tw’o or more persons which involves the un- 
divided enjoyment of property, and, in the case of 
the co-ownership of a present interest, in so far as 
such interest is capable of possession, undivided pos- 
session. The forms of co-ownership recognized by 
English law are (i) joint ownership, (ii) ownership 
in common, and (iii) in the case of real estate only, 
co-parcenary .<»> Owners of successive interests in the 
same land are not, as such, co-owners.*’^’ 

(a) Notwithstanding s. 34 (i) of the Law of Propert7 Act, 19Z5, it 

seems posable that a temporary co-parcenaiy of entailed interests 
in land is possible (Administration of Estates Act, 1923, s. 45 (2)). 
But it is conceived that a devise to “ heirs ”, under s. 132 (i) of 
the Law of Property Act, 1925, would create a joint interest, if, in 
fact, there were co-heiresses who took as devisees. 

(b) Baringv. Nasi (1813), i Ves. & B. 551. 

It may be noted that the asagnee of any right comprised in a 
copyright has, as respects the right assigned, and the assignor has, as 
respects the rights not aligned, the same rights as an ordinary owner 
of the copyright (ante, §§ 1614, 1615). (Copyright Act, 1911, s. 5 
(3).) Quaere : Is this co-ownership ? 

1702. An undivided share in land cannot be 
created except in manner provided by the Settled 
Land Act, i 925 .<'» 

(a) Law of Property Act, 1925, s. 34 (i). 

(b) I.e. by way of trust for sale and ^vision of the proceeds (Settled 

Land Act, 1925, s. 36 (4)). 

There are elahorate provisions in Sched. I, Part IV, of the 
L.P.A., I925> for getting rid of undivided shares in land which were 
subsisting when the Act took effect. The Act (s. i (6)) provides that 

938 



CO-OVWERSHIP 


939 


a legal estate is not capable of subsisting or being created in an un- 
divided share of land. Does this add anything to the scope of s. 34 

(Of 


1703 . The powers of co-owners of chattels cor- Pozemof 
poreal to bring actions for injury to their respective 
rights, against one another and strangers, are specified 
in §§ 744 and 865 ante ; and the owners of co-con- 
tractors, in respect of the co-ownership of chose s in 
action arising out of contract, in §§ 174-178 ante. 


1704 . Subject to § 1705 post^ and to any agree- Account of 
ment, express or implied, every co-owner is entitled 
to an account of the profits of the common property, 
with a view of obtaining his proper share. 


V. rw-fy, [1893] 2 p 229 ■ \ 

Dunbar V. Dunbar, [1909] 2 Ch. 039 j ^ 

Baxter V. Hoxier (1839), 5 ^*“8- (N.C.) 288 (owners in common). 

The old action of Account at common law involved the ap- 
pointment of auditors, and was highly technical. Accounts are 
now taken before the Master in Chambers. or the OiScial Referee 
of the Court. 


1705 . Where, after the 31st December, 1907, a joint 
patent has been granted to two or more persons 
jointly, they are, unless (it is) otherwise specified in 
the patent, to be treated, for the purpose of the de- 
volution of the legal interest therein, as joint owners 
{post^ Title II). But, subject to any contract to 
the contrary, each of such persons is entitled to 
use the invention for his own profit without account- 
ing to the others, but not to grant a license without 
their consent ; and, on the death of any such person, 
his beneficial interest devolves* on his personal repre- 
sentative as part of his personal estate. 

Patents and Designs Act, 1907, 3. 37. 

The rule that one co-owner of a patent need not account to 
the other or others was laid down in Steers v. Rogers, [1893J A.C. 

232. By the Patents and Designs Act, I 93 ^> ®- 7 > amending 



TITLE II— JOINT OWNERSHIP 

Hea created 1710 . Subject to the rule that there cannot be 
an undivided share in a legal estate in land {ante, 
§ 1702), any conveyance or transfer of property 
to two or more persons, without words of severance, 
will (subject to §§ 1 71 3-1 71 5 post) create a joint 
ownership in such persons. The interests of all joint 
o\NTiers must be of the same extent and duration. 

Litt. s. 277 (land). 

Cock V. Burrish (1686), i Vern. 425 \ 

Shore {Lady) v. Billitgsly (1687), ibid. 482 j ' 

Morley v. Bird (1798), 3 Ves. 628. 

Joint owners are said to have four unities, viz. (i) interest, (ii) 
title, (iii) time, and (iv) possession. But, after the passing of die 
Statute of Uses (i 535 )> possible, by means of future uses, to 
make the interests of joint tenants of land vest at different times, so 
long as the seisin out of which they arise was conferred mo ictu ; e.g. 
by a limitation to the use of all the children of A, born and to be born 
{Stratton v. Best (1787), 2 Bro. C.C. 233). There seems to be no 
doubt that a limitation to a similar effect could now be created by way 
of trust ; but the interests created would be equitable only (Law of 
Property Act, 1925, s. 4 (1)}. 

Joint entails 1711 , Subject to the rule that there cannot be 
an undivided share in a legal estate in land,<®’ a con- 
veyance to two persons who cannot possibly, inter- 
marry, or to three or more persons, and the heirs 
of their bodies,''*^ will make such persons joint 
tenants for life, with remainder to them as tenants 
in common in tail of equal shares.*®* But a similar 
conveyance to two persons who might possibly inter- 
marry, will make such persons tenants in tail special 
{ante, § 

(a) Law of Property Act, 1925, s. i (6). 

(b) Presumably the same effect would be produced by the use of the 

modem form “ in tail 

(c) Litt.8s. 283, 284. 

Co. Litt. 184 a. 
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It is said by Coke (Co. Lift. 182 b) that neither can convey 
away his remainder during his life. But the case quoted in Coke’s 
learned editor, Butler (viz. Huntley's Case (1574), 3 Dyer, 326 a), 
certainly does not hear out this remarkable statement ; and Coke 
himself quotes no authority. Why should not each tenant in tail 
disentail his own share ? (Fines and Recoveries Act, 1833, s. 23 ; 

Tufnell V. Borrell (1875), L.R. 20 Eq. 194). 

(d) Co. Litt. 20 b. 

1712 . On the death of one joint owner, his interest Right of 
passes (subject to §§ 1 71 3-1 71 7 post) to the surviv- f»rvie>mkip 
ing joint owner or owners, notwithstanding any 
disposition by the testament of the deceased joint 
owner. 

Litt. ss. 280-282, 287. 

This is the most characteristic feature of joint ownership ; and, 
while it makes the form of ownership highly convenient in some 
cases (e.g. for the interests held by trustees, who are invariably made 
joint owners), in others it tends to work injustice. Various modifica- 
tions (§§ 17 1 3-1 7 17 post) have been introduced to meet the latter 
difficulty. 

1713. When property is vested in two or more Partners 
persons jointly as partners in trade or business, for 

any legal interest other than a legal interest in land,<»> 
that interest will, on the decease of one of them, sur- 
vive to the other or others. But such other or others 
will, so far as necessary, be deemed trustees for the 
deceased partner’s representatives of the beneficial 
interest (if any) which belonged to the deceased 
partner at the time of his death.^**' 

(a) Law of Property Act, 1925, s. r (b). 

(b) Partnership Act, 1890, s. 20 (2) (land). 

Co. Litt. 182 a. 

Jeffereys v. Small (1683), i Vern. 217. 

Morley v. Bird (1798), 3 Ves- 628, at p. 631, per !>• (chattels) 

Arden, M.R. J 

The language of reporters and text-writers would sometimes 
lead one to think that, even at law, in the case of chattels, there was 
no survivorship. But the inconvenience of such a.doctrine would be 
so great, that it is better to assume that only equitable interests are 
affected by the special rule. As to land, the Partnership Act is ad- 
mirably clear. 
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Johimn- 1714. When a single sum of money is advanced 
on mortgage by two or more persons, whether in 
equal or unequal shares, such persons are presumed 
to be owners m common of the mortgage money in 
proportion to their respective contributions ; even 
though the security is conveyed to them as joint 
owners.'**’ And, even if it is expressly stated in the 
mortgage that the money belongs to the mortgagees 
on a joint account in equity as well as at law, parol 
evidence of facts (but not of mere statements of in- 
tention)'”’ will be admitted to show that it was in- 
tended that the money should belong beneficially to 
the mortgagees as owners in common."^’ 

(a) Petty v. Sty^carJ (1631), i Rep. Ch. 57. 

PigJen V. Valuer (1751), 2 Ves. Sen. 252, at p. 258, per Lord 
Hardwicke, C. 

Mwley V. Bird (1798), 3 Ves. 628, at p. 6^1^ per Arden, M.R. 

Robinsmy, Preston (1858), 4 K. & J. 505, at p. 51 1 , Wood, V.C. 

(b) Harrison v. Barton (i860), i John. & H. 287, at p. 294, per Wood, 
' V.C. 

This was a case of joint purchase j but, semhle^ the rule must be 
the same for mor^ges. Such a statement, in the absence of a 
contrary expression in the mortgage, will, if the mortgage was made 
or transferred after 1881, protect tfie mortgagor who pays the debt to 
the survivor or survivors (Law of Property Act, 1925, s. 1 1 1). 

(c) Re Jackson^ Smith v. Sibthorpe (1887), 34 Ch. D. 732. 

Joint 1715. There is no such presumption as that stated 

pnnhnsm jjj | Qf purdiasers who con- 

tribute equally to the purchase money.' But, even 
in such cases, parol evidence of facts may be admitted 
to show the intentions of the parties.'”’ And pur- 
chasers who contribute unequally to the purchase 
money are to be presumed to be beneficially interested, 
as owners in common of the property purchased, 
in proportion to the amounts of their respective con- 
tributions.'®’ 

(a) Laki v. Giison (1729), i Eq. Cas. Abr. 290. 

Avelingv. Knife (1815), 19 Ves. 441. 

Garrick v. Taylor (i860), 29 Beav. 79, 
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Harris v. Fergus son (1848), 16 Sim. 308. 

Robinson v. Preston (1858), 4 K. & J. at p. 5 10, per Wood, V.C. 

In Harris v. Fergusson, ubi supra, the contribution was unequal ; 
and yet the purchasers were held joint owners. But the circum- 
stances were special. The rule in the text does not apply to a pur- 
chase of the equity of redemption by mortgagees who are owners in 
common of the mortgage money {Edwards v. Fashion (1712), Free. 
(Ch.) 33 ^}- 

(b) Harrison v. Barton (i860), i John. & H. 287. 

(c) Lake V. Gibson, ubi supra. 

Robinson v. Preston, ubi supra. 


1716. Subject to the rule that there can be no Express 
severance of a legal estate in land held in joint ten- 
ancy,'®’' any valid alienation, legal or equitable,* 
of the share of any joint owner, whether to a person 
not being a joint owner with him, or to one of two 
or more being joint owners with him, works a sever- 
ance of the legal or equitable interest, respectively, in 
such share, and makes the alienee an owner in common 
with the other joint owner or owners.*®* But {semble) 
a mere demise for years of a joint share at a rack rent 

does not eflPect a severance of the reversion.*^* 

• 

(a) Law of Property Act, 1925, s. 36 (2). But this provision does not 

prevent a release by one joint tenant to the other or others 
{ibid.). 

(b) E-g. a covenant to settle on marriage {Caldwell v. Fellozoes (1870), 

L.R.9 Eq.410 ; ReHewett, Hewetty.Hallett, [1894] i Ch. 362), 
or a contract to sell {Brown v. Raindle (1796), 3 Ves. at p. 257, 
per Arden, M.R.), or an equitable charge on a reversicMiary 
interest (JRe S barer, Abbott v. S barer {1^12), 57 Sol. Jo. 60). 

(c) Litt. ss. 294, 304. (But the alienation only affects the share of the 

alienor ; and, if there were two or more other joint owners, they 
will continue to be such, as regards one another.) 

(d) Palmer V . Rich, [1897] i Ch. 134. (Warrington, J., however, in 

Napier v. Williams, [19 1 1] i Ch, at p. 369, thought there would 
be a severance as to the term.) 

Even in the case of a woman married before 1882, marriage of 
a female joint tenant did not of itself work a severance of her share, 
either in freeholds or leaseholds {Palmer v. Rich, ubi supra). And it 
is doubtful whether there can be a severance of a joint ownership of 
a legal thing in action {Re McKerrell, McKerrell v. Gowans, [1912] 

2 Ch. at p. 653). 
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1717 . Subject as in § 1716 provided, any cir- 
cumstances from which it may be inferred that joint 
owners have agreed to treat the joint ownership as 
at an end, without converting their interests into 
severalty, will work a severance of their beneficial 
interests, and make them owners in common. 

Williams v. Hensman (i86i), i John. & H. 546. 

Palmer v. Pich^ uhi supra. 
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1718. Subject to the rule that there cannot be an 
undivided share in a legal estate in land,‘a> any convey- 
ance or transfer of property, including a purely incor- 
poreal hereditament {semhle^ other than a legal 
chose in action),<o> to two or more persons with words 
of severance, or with express direction to hold in 
common, will create ownership in common between 
such persons. Owners m common may have unequal 
though undivided shares ;<«> and there is no right of 
survivorship amongst them.<f> 

(a) Law of Property Act, 1925, s. i (6). 

(b) IblL s. 187 (2). 

(c) Before the Judicature Act, 1873, 5-25 (6), there could not have been 

a legal ownership in common of a legal thing in action in the 
nature of a debt McKerrell, McKerrell v. Gomans, [1912] 

2 Ch. 648, at p. 653) 5 and, regard being had to Forster v. Baker 
(ante, % 1626, n. (a)), it seems doubtful whether the Act has 
altered the law in that respect. For the present rights of co- 
owners of a patent, see ante, §§ 1705, 1706. 

(d) Such words are “ equally to be ivided ” (Geodtitle i. Hood v. 

Stokes (1752), I Wils. 341), “ share and share alike” (Rigdea v. 
Vallier (1751), 2 Ves. at p. 256, /ter Lord Haudwicke, C.), 
“equally”, “among”, “between” (Merley v. Bird (1798), 

3 Ves. at 631, Arden, M.R.). 

(e) Litt. 8. 294, 

Sturtm V. Richardson (1844), 13 M. k W. 17. 

(f) Litt. 8. 3-21. 

By the Law of Property (Entailed Interests) Act, 1932, s. i, the 
proceeds of sale under die statutory trusts (ante, § 1702} of land held 
in common in tail will be held for similar interests, thus overruling Re 
Price, [1928] 1 Ch. 579. 

1719. Ownership in common may also be created 
by any act or series of acts which works a severance 
of a joint ownership, or by an alienation by an 
owner in severalty of any share in his ownership to 
another to be held in co-ownership with himJ*>’ 

‘ (a) Ante, §§ 1716, 1717. 

(b) Litt. s. 298. 
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1720 . A limitation of land by way of contingent 
remainder {ante, § 1269) to the heirs, or the heirs of 
the body, of two living persons who cannot inter- 
marry, makes such heirs, if they take at all, tenants in 
common without words of severance. 

MlndAam^s {Justice) Case (1589), 5 Co. Rep. at 8a. 

Roe d. Nightingale v. Quartley (1787), i Terin Rep. 630. 

Semble : if the limitation were executory, the heirs might take as 
joint tenants. 

1721 . Assignees in common of a leasehold interest 
are jointly and severally liable to the reversioner on 
the covenants in the lease which run with the rever- 
sion (ante, § 1 269). 

United Dairies^ Ltd. v. Public Trustee^ [1923] i K.B. 469. 



TITLE IV— CO-PARCENARY 


1722. Where, under the law of inheritance, real 
or personal property descended upon two or more 
persons as co-heirs of the purchaser or person last 
entitled, such persons were said to hold the property 
as co-parceners.<*» 

(a) Law of Property Act, 1925, s. 130. 

(b) Litt. s. 241. 

Inheritance Act, 1833, s. 2. 

Law of Property Amendment Act, 1839, s. 19. 

The rules of inheritance are briefly dealt with in, post, 
§§ 2058-2061 . Broadly speaking, all females in the same d^ee of in- 
heritance take equally at common law. Descent to the heir has been 
abolished, and in the case of deaths after 1925, co-parcenary can only 
arise (i) on the death of the owner of an entail which has not been 
barred, and (ii) where the deceased was of full age and of unsound 
mind at the end of 1925 and dies intestate as to land without having 
recovered his testamentary capacity (Administration of Estates Act, 
1925, ss. 45 (2), 51 (2)). 

1723. There is no right of survivorship among 
co-parceners ; but the co-parcenary continues by 
descent until a co-parcener alienes his or her share.<*> 
The alienee then holds as tenant in common with the 
other co-parcener or co-parceners ; but the latter, if 
more than one, continue (until alienation) to hold as 
co-parceners among themselves.***’ 

(a) Co. Litt. 164. 

(b) Litt. 262, 

Co. Litt, 173 b. 


1724. The shares of co-parceners arc distinct, 
though undivided ; and, notwithstanding the Inherit- 
ance Act, 1833 , s. 2 , will descend separately to the 
heirs of each co-parcener. 

Cooper France (1850), 19 L.J. (Ch.) 313. 
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S. 2 of the Inheritance Act, 1833, provided that descent should 
in all cases be traced from the purchaser. G purchased land and 
died, leaving two daughters, E and S. E died intestate, leaving one 
son j and it was contended that he and S, the surviving daughter of 
G, each inherited one half of E’s moiety, as co-heirs of G. But the 
Court held that E’s son took the whole of E’s share. It is, however 
quite clear that, in the second generation, the shares of co-parceners 
need not necessarily be equal (Co. Litt. 164 b). 



SECTION XVII 

FIDUCIARY OWNERSHIP (TRUSTS) 


TITLE I--GENERAL 

1725. A trust is an obligation to hold and ad- Definition 
minister or deal with property conscientiously for 
the benefit of a person or persons other than the 
person subject to the obligation. 

Re Williams, Williams v. Williams, [1897] 2 Ch. 12, at p. 19, per 
Lindley, L.J. 

The origin of the “ use, trust, or confidence ” has been briefly 
desaibed in § 1281 3 where it is pointed out that, by means of a 
strict judicial interpretation of the Statute of Uses, three classes of 
uses escaped the operation of that statute, and remained, under the 
name of “ trusts ”, still recognized only by Courts of Equity. To 
these, later developments added other equitable interests ; but by far 
the most important example of equitable interests is still the trust, 
which has extended beyond its original scope as a scheme for the pro- 
tection of beneficial interests in land from the rigorous requirements 
of the common law, and is now freely applicable to all classes of bene- 
ficiaries and all kinds of proprietary rights. Every completely con- 
stituted trust must contain four elements, viz, a trustee or trustees, 

(ii) a beneficiary or beneficiaries (cesttds que trustent), who may include 
the or a trustee or trustees, but must not be identical with him or 
them, (iii) property the subject-matter of the trust, and (iv) an obliga- 
tion, enforceable in a Court of Equity, on the trustee or trustees to 
administer or deal with the property for the benefit of the beneficiaries 
{Knight V. Boughton (1844), 1 1 Cl. & Fin. 513, at p. 551, par Lord 
CoTTENHAM % Re WtUiam, WtUiams v. Williams, [1897] 2 Ch. 12, 
at p. 19, per Lindley, L.J.}. The passing of the Judcature Act, 
thou^ it has made all branches of the Supreme Court tribunals 
administering both law and equity, has not (at least directly) affected 
the peculiar position of trusts as equitable interests based on con- 
scientious obligation. Where no such obligation can be enforced 
against the legal owner of the property alleged to be the subject- 
matter of the trust, there is no trust. And a beneficiary of full age 
and capacity, absolutely entitled to the trust property, or even (in the 
case of pure personalty) -an undivided share thereof, can' call upon the 
trustee to convey to him the legal ownerdiip, and thus put an end to 

9SI 
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the trust {Saunders v. Vautier (1841}, Cr. & Ph. 240 ; Re Marshall^ 
Marshall Marshall, [1914] i Ch. 192). 

1726. Generally speaking, every trust imposes 
upon the trustee a specific obligation to fulfil the ex- 
press directions of the trust. But — 

(i) a trust may also be so constituted as to leave it to 
the discretion of the trustee in what manner 
and to what extent it shall be carried out 
(“ discretionary trust ”) ; 

Gisborne v. Gisborne (1877), 2 App. Cas. 300. 

Train v. Clapperton, [1908] A.C. 342. 

In these cases, so long as the trustees act bond fide, they cannot 
be interfered with. But the surplus of the property (if any) cannot 
be claimed by the trustee beneficially, A modern example of the 
discretionary trust is the so-called “ protective trust ”, by which it is 
endeavoured to protect the beneficiary against his own extravagance 
or misfortune, by making his life interest terminable on attempted 
alienation, and leaving it to the trustees to deal with at their dis- 
cretion, The discretion of the trustees will then (where the trust 
comes into operation after 1925) be guided by the terms of s. 33 of the 
T. Act, 1925. 

(ii) property may be disposed of in such a way 
as to authorize the takers to expend the whole 
or part of it, at their discretion, for the main- 
tenance of specific animals or non-sentient 
objects ; 

Re Dean, Cooper-Dean v. Ssevens (1889), 41 Ch. D. 552. 

Of course, only a human being can enforce a trust ; but, in Re 
Dean, it was held that the so-called trustees, if they did not carry 
out the direction, could not retain the property for their own bene- 
fit. Such a provision must observe the Rule against Perpetuities 
{Carne v. Long (i860), 2 De GT. & J. 75), 

(iii) in the case of a charitable trust, the choice 
of the institutions or objects to be benefited, 
as well as the mode of carrying out the trust, 
may be left entirely to the trustee or to the 
Court. 
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Re Alien, Hargreaves v. Taylor, [1905] 2 Ch. 400. 

Re Garrard, Gordon v. Gratae, [1907] i Ch. 382. 

A.-G. V. Mathieson, Re Wilkinson andFelTs Contract, [1907] 2 Ch. 383. 

But if there is any liberty to expend an unspecified part of a 
fund so left on objects not charitable, the whole trust will be bad 
for uncertainty {Dunne v. Byme, [1912] A.C. 407 j Chichester 
Diocesan Fund and Board of Finance {Incorporated) v. Simpson, [1944] 
A.C. 341* For other peculiarities affecting a charitable trust see 
Title 

1727. It is a question of construction for the 
Court in each case, whether words of advice or en- 
treaty accompanying a gift of property are intended 
to create a trust binding on the donee, or are mere 
expressions of the wishes of the donor, which have 
no legal effect. 

Comiskey v. Bozoring-Hanbury^ [1905] A.C. 84. 

Re ConoUyy ConoUy v. Conolly, [1910] i CK. 219. 

Re Atkinson^ Atkinson v. Atkinson (1911), 80 L.J. (Ch.) 370. 

Re Williams^ [1933] Ch- 244, 

Such questions arise almost exclusively on testamentary gifts \ 
and the tendency of the Courts is now against the recognition of 
” precatory trusts ” {Re Atkinson^ Atkinson v. Atkinson^ ubi supra^ at 
p. 372, per Cozens-Hardy, M.R,). 

1728. A trust may be created by express words 
(“ express trust ”), by conduct of the parties (“ im- 
plied trust ”), or by operation of law (“ constructive 
trust ”).<»> No technical language or special form is 
necessary to create an express trust except that 
a declaration of trust respecting any land, or any 
interest therein, must be manifested and proved by 
some writing signed by some person who’ is able to 
declare such trust, and that no testamentary trust 
can be created, except by testament executed in con- 
formity with the requirements of the Wills Act, 1837 , 
or other Act of Parliament {post^ §§ I 94 i-i 952 ).^*’’ 

(a) Soar v. A^hmell, [1893] 2 Q.B. 390. (As was pdnted out in this 

case, th«e distinctions are not always conastently employed.) 

(b) Re Atkinson, Atkinson v. Atkinson (191 J), So L.J. (Gh.) at p. 371, 

per Cozens-Hardy, M.R. 
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(c) L,P.A„ 1925, s. 53 (0 (b), reproducing, with amendments, the 

corresponding clauses of the Statute of Frauds. 

It will be observed that an express trust of lands need not be 
created by writing. It is sufficient if it is “ manifested and proved ” 
by writing, whidi may be drawn up long after the creation of the 
trust (Forster v. Hale (1800), 5 Ves. 308) ; and the requirements of 
the statute do not extend to implied or constructive trusts (ibid. 
subs. (2}). But a disposition of an equitable interest or trust subsisting 
at the time of the disposition must be in turiting signed by the person 
disposing of the same or by his agent (ibid. s. 53 (i) (c)), 

(d) The Court will not allow a devisee or legatee to retain for his own 

benefit property as to which he was clearly informed that it was 
intended to be held by him for the benefit of other persons (Tee v. 
Ferris (1856), 2 K. & J. 357; McCormick v. Grogan (1869), 
L.R. 4 H.L. 82 ; Re Maddock^ Llewelyn v. Washington^ [1902] 
2 Ch. 2 20). Where the legatee takes apparently beneficially on the 
face of the will, the communication may be made at any time 
before the testator’s death (Moss v. Cooper (i86r), i John. & H. 
352 ; Re Boyes, Boyes v. Carritt (1884), 26 Ch. D. 531). But 
where the legatee takes as trustee on the face of the will, but no 
objects are there disclosed, the communication must (semble) be 
made before or at the making of the will (Jte Blackwell^ Blackwell 
V. Blackwell^ [^ 9 ^ 9 ] A.C. 318 ; Re Keen^ Bvershedv. Griffiths^ 
[1937] Ch. 236). If no communication is made until after the 
testator’s death, then the legatee will take beneficially in the first 
case (Wallgrave v, Tebbs (1855), 2 K. & J. 313), and on a 
resulting trust in the second case \Re Cooper^ Le Neve-Foster v. 
National Provincial Bank^ [1939] Ch. 580). Where the bequest 
is to joint tenants, if one was informed of the trusts before execu- 
tion of the will, all are bound : if one was informed after the 
execution of the will, only he is bound. But if the bequest is to 
tenants in common, then whether one of them was informed 
before or after the execution of the will, he only is bound (]Re 
Stead, Witham v. Andrew, [1900] i Ch. 237). 

1729. Where there has been an imperfect attempt 
to ccHistitute a valid trust, and the attempt has failed, 
either from the omission of some formality,<“> or 
because the property intended to be the subject-matter 
of the trust was not then in existence,^**’ the Court 
will not enforce the completion of the trust, except 
on the application of persons who have given (or are 
deemed to have given) valuable consideration for 
the trust. 

(a) Milra^ v. Lord (1862), 4 De G.F. & J. 264. 

Richards V. Delbridge (1874), I'-R- 18 Eq. ii. 
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These were cases of imperfect assignments, intended to pass 
the ownership of the property. But a binding trust may clearly be 
created without assignment of property, if the settlor declares him- 
self, in unmistakeable terms, to hold die property in trust for the 
beneficiaries (Wheatley v. Purr (1837), ^ Keen, 551). 

(b) Re Ellenborough, Totery Lazo v. Burae, [1903] i Ch. 697. 

(c) E.g. children under a marriage setdement. (But, if the trust is 

enforced by a purchaser for value, it will enure also for the benefit 
of volunteers, at any rate as against the settlor and his representa- 
tives (Davenport v. Bishopp (1846), i Ph, 698 ; A.-G. v. Jacobs- 
Smith, [189s] 2 Q.B. 341.) 

1730. Subject to § 1731 , an implied trust will be Implied 
deemed to have been created whenever, from the 
conduct of the parties to a transaction involving the 
transfer or dealing with property, the Court considers 
that it was the intention of the parties that a trust 
should be created. In particular — 

(i) when, by direction of a purchaser of property, 
the conveyance of such property is m^e to a 
third person, not being a person in loco Jilii 
of the purchaser, such third person will be 
presumed to be a trustee for the purchaser ; 

V. Jtyall (1739), ^ 59* 

Where the transferee is in loco filti of the purchaser, the trans- 
action is deemed to be an advancement by the latter for the benefit 
of the transferee {Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92). 

(ii) when the owner of pure personalty transfers 
it into the names of himself and a stranger 
(being a volunteer), a resulting trust for the 
benefit of the transferor will be presumed, 
in the absence of evidence to the contrary ; 

Marshall. Crutwell (1875), L-R. 20 Eq- 328. 

Re Mykyn^s Trusts (1877), 6 Ch. D. 1 15. 

Standing v. Bowring (i 885), 3 1 Ch- D. 282, at p- 287, per Cotton, L-J- 

Before 1926, there was a distinction between a voluntary transfer 
of personalty and realty, as to the former there was a resulting trust, 
but not in the latter for a conveyance to the use of the grantee wt only 
passed the legal estate but rebutted the primd facie presumption of a 
resulting trust {Toung v. Peachy (1742), 2 Atk. 254, at p* 257, per 
Lord Hardwjcke 5 Fowkes v- Pascoe (1875), 10 Ch- App. 343 at 
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p. 348, James, L.J.). It would seem that since 1925 a voluntary 
transfer of land will be construed in the same way as personalty (Law 
of Property Act, 1925, s. 60 (3)). (See note to | 1731, post.) For- 
merly a wife stood in such a position towards her husband ; and 
[semhle) the passing of the Married Women’s Property Act, 1882, 
did not make any difference in this respect {Dunbar v. Dunbar, 
[19C9J 2 Ch. 639). It seems much more difficult to say whether 
or not the Act has enabled the presumption of advancement to be 
raised in the case of a transfer or purchase by a married woman {Re 
Ashton, Ingram v. Papillon, [1897] 2 Ch. 574 ; JMercier v. Merder, 
[1903] 2 Ch. 98). The Law of Property Act, 1925, s. 170, and the 
Law Reform (Married Women and Tortfeasors) Act, 1935, ss. 2, 4, 
do not seem to have affected the question. (See Rjb Ame^ Settlement^ 
[1946] Ch. 217, [1946] I All. E.R. 689.) 

(iii) when, either from the failure of the bene- 
ficiaries, the failure or illegality of the objects 
of the trust, the vagueness or incompleteness 
of the directions givai to the trustees, or 
otherwise, the primary purposes of a trust 
have ceased to exist, or have never existed, 
there will be an implied or “ resulting ” trust 
of the undisposed of property, for the benefit 
of the settlor or his representatives. This 
rule does not apply to charitable trusts {post^ 
§§ 1803-1808). 

jickroydv. Smithson (1780), i Bro. C-C. 503. 

Page V. Leapingweli (1812), 18 Ves. 463- 

Merchant Taylors^ Co, v. j/.-G. (1871) 6 Ch. App. 512, at p. 518, per 
James, LJ. 

Formerly, in the case of land, if the settlor and his representa- 
tives failed, the trustees could retain the property for their own 
benefit (Burgess v. TVheate (1759), x Eden, 177). But the Crown 
now claims under the Administration of Estates Act, 1925, s. 46 (i), 
as hona vacantia. And the Crown was always entitled, in such cases, 
to pure personalty, as bona vacantia (Re Gasman (1880), 15 Ch, D. 
67). Care must, however, be taken to distinguish between a trust, 
and an absolute gift with mere directions as to user (Re jindrew^s 
Trust, Carter v. Andrew, [1905] 2 Ch. 48), or a similar gift subject 
simply to charges (King v. Denison (1813), i Ves, & B. 260). In 
such cases, the donee is entitled to retain the gift, notwithstanding the 
impossibility of carrying out the directions, or the satisfaction of the 
charges. And, where a settlor has transferred property to trustees for 
the pui^e of carrying out an illegal object, the settlor may find it 
impossible to recover the property, if the illegal purpose or any sub- 
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stantial part of it has been carried out (Re Great Berlin Steamboat Co. 

(1884), 26 Ch. D, 616). 

1731. A gratuitous conveyance, either of land yoluntary 
or {semitie) of pure personalty, to a stranger, does not, 
of itself, raise any presumption of a resulting trust. 

Lloyd and Jobson v. BpUht (1741), 2 Atik. 148 (land). 

Toung-v. Peachey (1742), ihU. 254. 

■ Georges. Bank of Bngland 7 Price, 646, at p. 65 !,/>//• Richards, 

C.B. (personalty). But see 

Fowkesv. Pascoe (1875), 10 Ch. App. 343. 

There is great diversity of opinion on the effect of a voluntary 
conveyance of personalty or land. It is diEcult to see why there 
should be a resulting trust in the case of a voluntary transfer of 
personalty for if this has been effected by deed or delivery it amounts to 
a legal gift (Irons v. Smallpiece (1819), 2 B. & Aid. 55:). But the 
views of modern text-book writers favour a resulting trust in both 
cases (see Lewin on Trusts, 14th ed., p. 135 ; Underhill, Law of 
Trusts and Trustees, 9th ed., pp. 169, 175 ; 2 White & Tudor’s 
L.C., 8th ed., pp. 833-835). 


1732. A constructive trust arises when a trustee Constructwe 
has received, in his capacity as such, property which, 
though not comprised in an express trust, he is not 
legally entitled to retain for his own benefit,*®* or where 

a stranger to the trust has received property belonging 
to the trust in circumstances' which do not entitle him 
to retain it as against the beneficiaries.**” Such property . 
is held by the recipients subject to a constructive trust 
for the beneficiaries, under, and on the terms of, the 
original trust. 

(a) Keeck v. Sandford (1726), SeL Cas. Ch. 61.' 

Griffith V. Owen^ [1907] ^ Ch. 195. 

A trustee is not, in the absence of spedal circumstances, allowed 
to make a profit out of his trust 5 and he will be compelled to account, 
for the benefit of the trust, even for incidental gains. The cases 
in which this rule is applied are stated in § 1760, post, 

(b) Rackham v, Siddaii (1849), i Mac. & G. 607. 

Soar V. Ashwell^ [1893] 2 Q.B. 390, at p. 405, fer Kay, L.J. 

1733. Any trust which has for its substantial aim Tnutfvtm- 
the achieverpent of any illegal purpose, is void as 
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regards that purpose, and, if such purpose is inex- 
tricably mixed up with the other purposes of the trust, 
is void altogether. But where the substantial purpose 
of the trust may be achieved without violating the 
law, any illegal means prescribed for the attainment 
of such purpose may be disregarded, and the trust 
will be valid (“ mere machinery ”). 

Chafman v. Brovin (1801), 6 Ves. 404- 

Lloyd Lloyd 2 Sim. (N.S.) 255. 

Re Appleby, Walker v. Lever, [1903] i Ch. 565. 

Re Lodzoig, Lodwigv. Evans, [1916] 2 Ch. 26. 

Re Boncick, Bonoick v. Bortoick, [ 1933 ] ^57- 

Does the latter part of this rule apply to any defect other than a 
perpetuity ? For the application of the Rule a^inst Perpetuities 
to charitable trusts, see ante, § 1681 (xi). It should be noted, that a 
trust which in itself is free from illegality, is not made void by the fact 
that it was made from an illegal motive or for an illegal consideration 
{Ayerst v. Jenkins (1873), L.R. 16 Eq. 275)- But see Phillips v. 
Prolyn, [1899] i Ch. 81 1, which seems difficult to reconcile with 
the earlier case. It may be mentioned that the ban which rendered 
^fts for “ superstitious uses ” void has disappeared (Re Cates, Linde- 
boom V. Camille, [1934] Ch. 162), and that die old repressive statutes 
have been repealed by die Mortmain and Charitable Uses Act, 1 888, 
s. 13, and the Roman Catholic Relief Act, 1926, s. i. 

1734. The Court has power to enforce trusts 
against persons within its jurisdiction ; even though 
the property subject to the trust is situated outside 
the jurisdiction.^*’ But the Court cannot directly 
aflFect or control immovables outside the jurisdiction;'*” 
and it will not, as a rule, adjudicate on questions re- 
lating to the title or right to the possession of im- 
movable property out of the jurisdiction, unless there 
exists between the parties to the action some personal 
relation arising out of contract or implied contract, 
fiduciary relationship, or fraud.'®* 

(a) Penn v. Baltimore (Lord) (1750), i Ves. Sen. 444 (land). 

Eviingv. Orr Ewing (1885), 10 App. Cas. 453 (personalty). 

Re Smith, Smith v. Smith, [1913] 2 Ch. 216 (land). 

(b) Re Piercy, Wkiheham v. Piercy, [1895] i Ch. 83. 

(c) Desehamps v. Miller, [1908] i Ch. 856, at p. ^S'y^per Parker, J. 
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1735. The disclaimer by a person of property Disclaimer 
expressed to be conveyed to him for charitable pur- 
poses does not render the trust ineffectual, if it can 
be carried out by other persons duly appointed as 
trustees- 

Roison V. Flight (1865), 4 De. G.J. & Sm. 608. 

Re Wilson-Barkcoorth, Burstall v. Deck (1933), 50 T.L.R. 82. 

This appears to be only an illustration of the general principle 
that “ a trust will not fail for want of a trustee As to Disclaimer, 
see § 1736, fost, note (g). 



TITLE II— APPOINTMENT AND REMOVAL 
OF TRUSTEES 


Whitna^lc 1736. Any person, corporate or individual, 
utmstu including a married woman, a bankrupt, <c) an 
alien and a convict,««> is capable of being a trustee ; 

but an infant cannot now be an express trustee ; 
and no one can be compelled to become a trustee 
against his will.^s’ 

(a) A corporation may always be a trustee of pure personalty {A.-G. v. 

St. Jobrfs Hospital, Bedford (1865), ^ De G.J. & Sm. 621, 635), 
and also of real property if it has authority by Statute or licence 
to hold land (Mortmain and Charitable Uses Act, 1888, s. i). 
It may also be a co-trustee with an individual or another corpora- 
tion (Bodies Corporate (Joint Tenancy) Act, 1899). See the 
definition of “ Trust Corporation ” in Law of Property Act, 1925, 
s. 205 (i) (xxviii) and Law of Property (Amendment) Act, 
1926, s. 3. 

(b) Law of Property Act, 1925, s. 170 (i) and (2). 

(c) The Bankruptcy Act, 1914, s. 38 (i), provides that the property held 

Ity a bankrupt as trustee shaU not be divisible among his creditors. 
A bankrupt trustee may be removed by the Court (Trustee Act, 

i 9 ®S» 40 ' 

(d) Meinertzkagen v. Davis (1844), i Coll. 335. The British Nation- 

ality and Status of Aliens Act, 1914, s. 17, allows an alien to hold 
real property in this countiy. 

(e) Although it is a ground for his removal by the Court (Trustee Act, 

1925, s. 41), where a trustee becomes a convict witUn the mean- 
ing of the Forfeiture Act, 1870, trust property vested in him 
(excluave of his own beneficial interest) does not vest in an 
administratorappointedunderthat Act (Trustee Act, 1925, s. 65). 

(f) Law of Property Act, 1925, s. 20. But aninfent may be deemed to 

be holding as trustee on a resulting trust (fte Finogradoff, Allen v. 
•Jackson, [1935] W.N. 68). For the effect of a conveyance of a 
legal estate to an infant, see ibid. s. 19 (4), (5) and Settle T ,iind 
Act, 1925, s. 27. 

(g) Robinsonv. i»ert(i734), 3 P.Wms. 249, atp. 251, /rr Lord Talbot. 

The onus of proving disclaimer is on those who assert it (JRe 
Arbih and Clash Contract, [1891] i Ch. 601). Disclaimer is 
usually effected by deed though it may be inferred from conduct 
{Stacey v. Blph (1833), i My. & K. 195 ; Clout and FreweFs 
Contract, [1924} * Ch. 230. The disclaimer must be of the 
whole of the trusts (Re Lord and Fullertotds Contract, [1896] 
I Ch. 228, and once he has accepted the trustee can no longer 
960 
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disclaim (Conyngham v. Conyngham (1750), i Ves. Sen. 522 ; 

Shaman's Will Trusts, Public Trustee v. Shaman, [1942] 

The rule stated in this para, applies even when, on the death of 
a trustee, the trxist estate passes to his personal representatives : 
though they become the legal owners of the trust property, they are 
not trustees, but until the appointment of new trustees, they can 
exercise the powers of the deceased (Trustee Act, 1925, s. 18 (2)). 

1737 . Subject to the existence of trustees at the 

end of the year there cannot be more than four 

trustees of a settlement of land, other than settlements 
for charitable purposes or trustees of terms of years 
absolute created by settlements on trusts for raising 
money or of similar terms created under the statutory 
remedies relating to annual sums charged on land 

§§ 1213, 1214). 

Trustee Act, 1925, s. 34 (i), (3). 

If more than four trustees are named, only the first four named 
who are able and willing to act become trustees (iiiel. (2)). See also 
Administration of Estates Act, 1925, s. 42, and Trustee Act, 1925, 
s. 14 (2). 

1738 . A trustee may be appointed — 

(i) by the settlor in the settlement creating the 
trust ; 

This is the normal method of original appointment. 

(ii) by the person nominated for the purpose by 
the settlement (post^ § i739) » 

Trastee Act, 1925, s. 36 (x) (a). 

Unless the settlement otherwise provides, this power cannot, of 
course, be exercised, except to supply a vacancy among the trustees. 
Under the statutory power contained in this s^ion of the Act, the 
donee may appoint himself ; this was not the case under the Trustee 
Act, 1893 (Re Sampson, Sampson v. Sampson, [1906] x C 3 i. 43S), 
and if the power is given expressly by the settlement, it is a question 
of construction whether the donee may appoint himself (Matstefiore 
V. Guedalla, [1903] 2 Ch. 723 } cf. Ra Skeats' Settlement, Sieats v. 
Evems (1889), 42 Ch. D. 522). The donee may be empowered to 
appoint only on specified events (Re Wheeler astJ De Rochou), [18963 
I Ch. 315). If the donee is an infant, an appointment by him will 
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be set aside if it is not to his benefit and the appointee is a person whom 
the Court would not have appointed {Re Parsons, Bamsdale and 
Smallman v. Parsons, [1940J Ch. 973). 

(iii) if there is no such person, or no such person 
able or willing to act, then, subject to the 
terms of the settlement, by the surviving or 
continuing trustee or trustees, or, if there is 
no such person, by the personal representa- 
tives of the last surviving or continuing trustee; 

Trustee Act, 1925, s. 36 (i) (b). 

The appointment under this provision must be in writing (ibid.). 

(iv) by the Court, whenever it is expedient to 
appoint a new trustee or trustees, and it is 
found inexpedient, difficult, or impracticable, 
to do so without the assistance of the Court. 

Trustee Act, 1925, s. 41 (i). 

But the Court will not exercise its powers if there is any other 
person able and willing to act (Re Higginboftom^ [^^ 9 ^] 3 Ch. 132). 

1739 . Where a trustee, whether original or sub- 
stituted, and whether appointed by a Court or other- 
wise, is dead or remains out of the United Kingdom 
for more than twelve months, or desires to be dis- 
charged from all or any of the trusts or powers reposed 
in or conferred on him, or refuses or is unfit to act, 
or is incapable of acting, therein, or is an infant, 
then, subject to the restrictions as to the number of 
trustees the person or persons having under the 
instrument creating the trust power to appoint new 
trustees, or, failing them, the persons specified in 
§ 1738 (iii) ante, may, by writing, appoint another 
trustee or trustees in his place.(a> Subject to this 
provision, a trustee can only be removed by the order 
of the Court.*’’* 

(a) Trustee Act, 1925, s. 36 (i). 

(b) Even the Court cannot, except for good reasons, remove a trustee who 

desires to continue in office. (Re Blanchard (i86r), 3 De G.F. 
& J. 1 31. But see Re Henderson, Henderson v. Henderson, [1940] 
Ch. 764. 
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It will be noticed that even this statutory provision does not 
formally authorize the removal of a trustee ; though, doubtless, the 
appointment of a substitute has substantially that effect. 

1740 . A trustee may retire ; 

(i) under an express power in the trust instrument, 

(ii) under the Trustee Act, 1925, s. 36 (i), by 
wWch a trustee who desires to be discharged 
may be replaced by a new appointment 
{ante % 

(iii) under the Trustee Act, 1925, s. 39 (i) by 
which a trustee desirous of being discharged 
from the trust, and after his discharge there 
will be either a trust corporation or at least two 
individuals to act as trustees, then if the 
trustee desiring to be discharged, by deed so 
declares, and if his co-trustees and such other 
person, if any, as is empowered to appoint 
trustees, by deed consent to the discharge of 
such trustee, the trustee desirous of being 
discharged shall be deemed to have retired 
from the trust, and will by the deed be dis- 
charged therefrom without any new' trustee 
being appointed in his place, 

(iv) by consent of all beneficiaries w’ho must all 
be sui juris 

* 

(v) under an order of the Court.‘*>> 

(a) Wilkinson v. Parrj (1828), 4 Russ. 272. 

(b) Letterstedt v. Broers (1884), g App. Cas. 371- It was formerly said 

that a trustee who retired from mere caprice had to pay the costs 
of the appointment of a new trustee {ForsAatc v. Higginsan (1855), 
20 Beav. +85), but since he is now given a statutory power to 
retire if desirous of being discharged it seems that he would now be 
exempt from such costs and would be entitled to his own (Re 
Cketvfynd's BettlemenU Scarisbrickv. Nevinson, [1902] i Ch. 692). 
Where the Court discharges a trustee it is not always necessarj* 
for the Court to appoint a new trustee in his place (Re Cketzcynd^s 
Settlement^ Scarisbrick v. Nevinson (supra)). 
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1741. Where new trustees are appointed under 
§1738 (ii), (iii) and (iv) ante^ the number of trustees 
must not be allowed to fall below two ; unless only one 
trustee was originally appointed, or unless a trust 
corporation is acting as a trustee of the settlement.'*** 

(a) Trustee Act, 1925, s. 37 (i), s. 36 (6). 

(b) Ibid. subs, (i) (c). 

But the Public Trustee must not be appointed a trustee by any- 
one but the settlor without an order of the court, if the settlement 
contains a direction to the contrary (Public Trustee Act, 1906, s. 5 
(3}) 5 2-iid, even where there is no such direction, the Court nnay, on 
the application of a beneficiary, prohibit the appointment of the 
Public Trustee {}bid. (4))- Generally speaking, the onus is on the 
party proposing the appointment of the Public Trustee Hop 
Johnstone's Settlement Trusts (1909), 25 T.L.R. 369, per Parker, 
J, 5 Re Firth, Firth v. Loveridge, [1912] i Ch. 806}. And notice 
must be given to all parties beneficially interested of any proposal to 
make such an appointment (Public Trustee Act, 1906, s. 5 (4)). 

1742. The Court may, on application by a 
settlor or intending settlor, or by any trustee or 
beneficiary, in its discretion appoint a judicial trustee, 
either as a sole or joint trustee, and, if sufficient cause 
is shown, in place of all or any of the existing trustees. 
Such person may be either, a fit and proper person 
nominated in the application, or, in the absence of 
such nomination, or if the Court is not satisfied with 
the fitness of the person so nominated, an official of 
the Court.'®* In either case, the judicial trustee will 
be subject to the control and supervision of the Court, 
which may give him any general or special direction 
in regard to the trust or the administration thereof.'**’ 
The Public Trustee may be appointed a judicial 
trustee under this paragraph.' 

(a) Judicial Trustees Act, 1896, s. r (i). 

(b) /isV.(3).(4). 

(c) Public Trustee Act, 1906, s. 2 (i) (a). 

A retiring judicial trustee has no power to appoint a successor 
under s. 36 of the Trustee. Act, 1925 {Re Johnston, Mtllsv. Johnston, 
[1911] W.N. 234). 
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1743. It is the duty of a trustee to administer the 
trust property in accordance with the directions of 
the settlement ;<»> and, in so far as the settlement is 
silent, according to the standard of diligence and 
discretion approved by the Court for the conduct of 
trustees.**’’ 

(a) Harrison v. Randall (1851), 9 Hare, 397. 

Only in cases of obvious necessity, and to carry out the settlor’s 
substantial wishes, will the Court sanction a departure from tlie 
terms of the settlement {Re New^ Re Leavers^ Re Morley^ [^9^^ J 
Ch. 534 — described by Cozens-Hardy, LJ., in Re Tollemache, 
[1903] I Ch. 955 at p. 956, as the “ high water mark of. . . extra- 
ordinary jurisdiction ”). Under the Trustee Act, 1925, s. 57, the 
Court is given wide powers to authorize transactions not contem- 
plated by the settlement (see jR.^ Matr, Richards v. Doxat^ 93 S] Ch. 
562). Even in the case of charitable trusts, there can be no application 
of the doctrine of cy-pris, so long as any possibility of carrying out the 
settlor’s directions remains (Re Weir Hospital ^ [^9^^)] 2 Ch. 124). 
But, where the general intent of the settlor is clear, and the precise 
means prescribed by him to give efFect to it are impossible of execu- 
tion, the Court may, in the case of charitable trusts, adopt a cy-pres 
scheme {Biscoe v. Jackson (1887), 35 Ch. D. 460 ; Re Davis, 
Hannen v. Hillyer, [1902] i Ch. 876). Where, however, there is a 
devise or bequest to a specific and then existing charitable institution, 
which comes to an end before the testator’s death, the ordinary rule 
of lapse applies ; and the gift fails {Re Ovey, Broadhent v. Barrow 
(1885), 29 Ch. D. 560 5 Re Rymer, Rymerv, Stanfield, [1895] i Ch. 
19 ; Re Harwood, Coleman v. Innes, [1936] Ch. 285). 

(b) Speight V. Gaunt (1883), 9 App. Cas. i. 

Learoydv. Whiteley (1887), 12 App, Cas. 727. 

The standard of diligence required of a trustee is very difficult 
to define. One of the best-known attempts is that of Loro Black- 
burn in Speight v. Gaunt, uli supra, at p. 19, who describes it as that 
“ of an ordinary prudent man of business ... in managing similar 
affairs of his own ” — definition substantially adopted by Lord 
Watson in Learoyd v. Whiteley, ubi supra, at p. 733. But, surely, a 
prudent man of business may, in certain circumstances, justifiably 
take risks in his own affairs, e.g. leave a debt on personal s^urity, 
which no trustee, without express authority, would be justified in 
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doing. See remarks of Lindley, L.J., in Re Whiteley, Whiteley v. 
Leareyd (1886;, 33 Ch. D. at p. 355. 

1744 . In his administration, the trustee must act 
upon his own discretion ; neither, in the absence of 
special circumstances, throwing the burden on the 
Court, nor subject to §§ 1745-1746, delegating 
it to agent s.<'’> 

(a) Perrins v. Bellamy, [i 899] i Ch. 797, at pp. 801-2, per Romee, L.J. 

Where a proper case exists, the trustees may either pay the 

trust fund into Court under s. 63 of the Trustee Act, 1925, or apply 
for the directions of the Court under O. LV, r. 3. The latter is the 
preferable course {Re Giles (i 886), 34 W.R. 7 1 2). But even this 
step must not be resorted to, at the expense of the estate, without good 
cause {Perrins v. Bellamy, ubi supra ) ; and this form of procedure is 
not suitable for the settlement of questions involving charges of fraud 
or wilful default {Dowse v. Gorton, [1891J A.C. 190, at p. 202) or 
even disputed facts {Kutter v. Kolland, [i 894] 3 Ch. 408). 

(b) Leareyd v. Whiteley, ubi supra, at p. 732. 

Turner v.Comey{i%^t), 5 Beav. 5i5,atp. 5i7,7i^rLordLANGDAi,E, 
M.R. 

The trustee is, of course, entitled to expert advice in cases of 
difficulty 5 but the decision must be his own. {Fry v. Tapson (1884), 
28 Ch. D. 268.) He is entitled, where it is practically impossible for 
him to act in person, to delegate a purely ministerial act to a proper 
agent. {Re Parsons, Ex parte Belchier, Ex parte Parsons (1754), 
Amb. 218 ; Speight v. Gaunt (1883), 9 App. Cas. i). 

1745 . Notwithstanding § 1744, a trustee intend- 
ing to remain out of the United Kingdom for a period 
of more than a month may, by power of attorney, 
attested by at least one witness and filed at the Central 
Office within ten days of its execution or receipt in 
the United Kingdom, with a statutory declaration by 
the trustee that he intends to remain out of the United 
Kingdom for such a period, delegate to any person 
other than a sole co-trustee (not being a trust corpora- 
tion) the execution during the trustee’s absence of 
all or any trusts powers (statutory or otherwise) 
and discretions vested in him (the trustee) either 
alone or jointly with any other person or person s.‘*’ 
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But such delegation will not relieve the trustee for 
liability for the acts or defaults of his delegate 
and the power of attorney will not come into force 
until the trustee is out of the United Kingdom, 
and will be revoked by his return (thereto},* except 
in favour of any person dealing with the delegate 
without actual notice of the revocation or that the 
power of attorney had never come into operation."*' 

(a) Trustee Act, 1925, s. 25 (i), (+), (9). 

(b) UU. (2). 

(c) liU. (3). 

(d) /^V.(7),(8). 

If the power of attorney confers a power to deal with land, an 
office copy must be filed at the Land Registry (iUd. (6)). See also 
Law of Property (Amendment) Act, 1 926, Schedule. 

1746. Subject to § trustee is not re- 

sponsible for the default of — 

(i) an agent whom he employs in good faith to do 
any act required to be done in the execution 
of the trust, ind.uding the receipt and pay- 
ment of money ; 

Trustee Act, 1925,3. 23 (i). 

(ii) an agent or attorney whom he has appointed 
to realize or administer trust property (real 
or personal) in any place outside the United 
Kingdom ; 

Trustee Act, 1925, s, 23 (2), 

(iii) a solicitor whom he has appointed to be his 
agent to receive money or other valuable 
consideration or property receivable by the 
trustee under the trust, by permitting him to 
have the custody of and to produce a deed 
containing a receipt, the deed being executed 
or the receipt signed by the person entitled 
to give a receipt for that consideration ; 
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Trustee Act, 1925, s. 23 (3) (a). 

Law of Property Act, 1925, s. 69. 

Re Sheppard, De Bnmont v. Harvey, [ign] i Ch. 50. 

(iv) a banker or a solicitor whom he has ap- 
pointed to receive moneys payable under a 
policy of insurance, by permitting him to have 
the custody of and to produce the policy with 
a receipt by the trustee ; 

Trustee Act, 1925, s. 23 (3) (c). 

unless, in either of the last- two cases, he leaves 
the money for an unreasonable time in the 
hands of such solicitor or banker, after he is 
aware of its receipt by him. 

Trustee Act, 1925, s. 23 (3) Proviso. 

Re Sheppard, De Brimont v. Harvey, ubi supra. 

Re Vickery, Vickery v. Stephens, [1931] i Ch. 572. 

Whereas the Trustee Act, 1925, s. 23 (2) is mainly declaratory 
{Stuart V. Norton (i860), 14 Moo. P.C.C. 17), and s. 23 (3) replaces 
Trustee Act, 1893, s. 17, it appears that s. 23 (i) introduces a new 
principle. The effect of this sub-section, as applied in Re Vickery, 
Vickery v. Stephens, ubi supra, is to substitute the test of “ good 
feith ” for the test of reasonableness in judging the conduct of a 
trustee when employing agents. According to this decision it would 
appear that a trustee may appoint an agent whether there is any real 
necessity for the appointment or not, and that he is not liable for mere 
carelessness in selecting or subsequently controlling the agent, but only 
for “ bad feith ” which is equivalent to “ wilful defeult ” within the 
meaning of s. 30 of the Act (§ 1747, post). 

General pro- 1747. A trustee is liable only for money and 

msian securities actually received by him ; notwithstanding 
that he has signed any receipt for the sake of con- 
formity. And he is liable only for his own acts, 
receipts, neglects, or defaults, and not for those of 
any other trustee, nor for any banker, broker, or 
other person with whom any trust moneys or securities 
may be deposited, nor for the insufficiency or de- 
ficiency of any securities, nor for any other loss ; 
unless the same happens through his own wilful default. 

Trustee Act, X925, s. 30. 
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This section re-enacts s. 24 of the Trustee Act, 1893, which 
replaced s. 31 of the Law of Property Amendment Act, 1859. The 
principle upon which a trustee is made liable for the wrongful acts of 
others is that he himself has in some way been at fault {Wilkins v. 
Hfl^(i86i}, 8 Jur. (N.S.) 25). “Wilful default ” has been construed 
as meaning either a consciousness of negligence or breach of duty or a 
recklessness in the performance of a duty. (See Re City Bqtdtahh 
Fire Insurance Co., [1925] Ch. 407 ; Re Munton, Munton v. U'est, 

[1927] I Ch. 262 ; Re Vickery, Vickery v. Stephens, uhi supra.). 

1748 . It is the duty of a trustee, subject to the Tonatize 
terms of the settlement, to get in immediately all 
outstanding claims of the trust estate, and all such 
parts of the estate as may not be invested in author- 
ized investments,'®’ and to invest all such parts of the 
estate as are not already so invested, in authorized 
investments. For the purposes of this Title, “ author- 
ized investments ” means investments authorized by 
the settlement, or the investments described or re- 
ferred to in section i of the Trustee Act, i925.<*’> 

But, when exercising his statutory power of invest- 
ment, the trustee must observe the conditions speci- 
fied in sections 2 and 7 of the said Act,'®’ and must 
act in the exercise of his discretion, but subject to 
any consent or direction required by the instrument, 
if any, creating the trust, or by statute with regard 
to the investment of trust funds.'*’ 

(a) M*Gacieny. Dezo (1851), 15 Beav. 84. 

It does not necessarily follow that the trustees must immediately 
call in investments made by the settlor himself which they would 
not themselves be justified in making (iJ^ Chapman, [i 8 g 61 2 Ch, 763* 
at p. 782). On the other hand, a direction in the settlement to 
invest in non-trustee securities does not prevent the trustee investing 
in trustee securities {Re Burke, 2 Ch. 248 ; Re JVarren, 

Public Trustee v. Fletcher, [1939] Ch. 684}, unless it is clearly 
exclusive v. Ovey, [1900] 2 Ch. 524). 

(b) This enactment sets out a considerable number ot permitted invest- 
ments, and ends by including “ any of the stocks, funds, or securi- 
ties for the time being authorized for the investment of cash 
under the control or subject to the order of the High Court 
These securities will be found enumerated in R.S.C., O. XXII, 
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r. 17. The National Loans Act, 1939 authorizes trustees to 
invest in securities issued under that Act, and such an investment 
is authorized in spite of anything to the contrary contained in any 
instrument creating the trust, and without the consent of any other 
person though required by that instrument. (Cf. Trustee Act, 
1925, s. 3 and s- 69 (2).) 

(c) These conditions forbid the purchase of certain redeemable stock 

within fifteen years of the date fixed for redemption, at a price 
higher than its redemption value, or at any earlier date at more 
than 1 5 per cent, above its redemption value (s. 2). They also 
permit the trustees (subject to certain conditions) to hold certifi- 
cates to bearer of certain stocks unless expressly prohibited by the 
instrument creating the trust (s. 7). 

(d) Trustee Act, 1925, s. 3. 

1749. A trustee is not liable for breach of trust by- 
reason only of his continuing to hold an investment 
which has ceased to be an investment authorized by 
the trust instrument or the general law. 

Trustee Act, 1925, s. 4. 

1750. Trustees lending money on lawful security 
may contract that such money shall not be called in 
during any period not exceeding seven years, pro- 
vided that the interest is punctually paid and there 
is no breadi of any covenant by the mortgagor for 
the maintenance and protection of the mortgaged 
property. 

Trustee Act, 1925, s. 10 (i). 

1751 . A trustee who has power to invest in real 
securities may invest on mortgage, not only of a 
freehold interest, but of property (sc. land) held 
for an unexpired term of not less than two hundred 
years, and not subject to a reservation of a rent greater 
than a shilling a year, or to any right of redemption 
or to any condition for re-entry, except for non- 
payment of rent, and on any charge, or upon any 
mortgage of any charge, made under the Improve- 
ment ot Land Act, i 864 .<^> In the absence of ex- 
press words, a power to invest in real securities does 
not authorize the trustee to purchase land.'^^’ 



DUTIES OF TRUSTEES 


971 


(a) Trustee Act, 1925, s. 5 (i). 

(b) Re Mordan, Legg v. Mordan, [1905] i Ch. 515. 

Re Wragg, Wraggv Palmer, [19J9] 2 Ch. 58. 

It must be admitted that the judicial authority for the last propo- 
sition is hard to discover. But the opinions of text-book writers 
appear to be uniform ; and the proposition seems to be a fair infer- 
ence from the terms of the section referred to in the first part of the 
paragraph. In Re Mordan, Legg v. _Mordan, ubi supra, though the 
special words of the settlement were held to authorize a purchase, the 
truth of the general rule was not denied. Trustees for sale of land 
may buy land with the proceeds of the sale (Law of Property Act, 
19253 s. 28 (i)). But see Re Wakeman, National Provincial Bank, 
Ltd. V. Wakeman, [1945] Ch. 177. 

1752. A trustee who lends money on any property 
on which he can properly lend, is not chargeable 
with breach of trust merely on the ground of the m- 
sufEciency of the security at the time when the loan 
was made, if he acted on a report as to the value of 
the property made by a person whom he reasonably 
believed to be an able practical surveyor or valuer 
instructed and employed independently of any owner 
of the property, and on the advice of such surveyor 
or valuer expressed in the report, and did not lend 
more than two-thirds of the value of the property 
expressed in such report.'^' And if, in such cir- 
cumstances, he advances more than such proportion 
on a mortgage security in other respects proper, he 
is only liable for the loss of the excess.^**’ 

(a) Trustee Act, 1925, s. 8 (i). 

(b) Ibid. s. 9. 

The mere fact that the valuer has previously acted for the mort- 
gagor is not necessarily an objection {Re Solomon, Nore v. Jhfeyer, 
[1912] I Ch. 261). The two-thirds standard is a minimum, not to be 
blindly followed (Shaw v. Cates, [1909] i Ch. 3 ^ 9 )- there is no 
absolute rule that only one half should be lent on business premises 
(Palmer v. Emerson, [i 9 1 1] i Ch. 758). If the investment is wholly 
unauthorized, the trustee is liable for the whole deficiency, though in 
such case he may take over the security on replacing the trust fund 
(Re Salmon, Priest v. Uppleby (1889), 42 Ch. D. 35 ^)- 
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1753. A trustee is not chargeable with breach of 
trust merely for dispensing, wholly or partially, with 
the investigation of the lessor’s title in lending on the 
security of leasehold property ; or, in purchasing or 
lending on any property, for accepting a shorter title 
than a purchaser under an open contract is entitled 
to require, if, in the opinion of the Court, the title 
he accepted w'as one which a person acting with 
prudence and caution would have accepted. 

Trustee Act, 1925, s. 8 (2), (3). 

For the strict rights of a purchaser in these respects under an open 
contract, see Addendum after § 384, ante. 

1754. A trustee acting or paying money in good 
faith under a power of attorney is not liable for any 
such act or payment by reason of the fact that, un- 
known to the trustee, the maker of the power of 
attorney was subject to any disability or was dead, 
or had done some act to avoid the power, when the 
trustee did the act or made the payment. 

Trustee Act, 1925, s. 29. 

For the wider protection given hy the Law of Property Act, 
1925, to persons acting on powers of attorney, see ante, §§ 473, 474. 

1755. A trustee, under whose trust the income of 
the trust fund is payable to certain persons and the 
capital to others, must carefully apportion charges 
and expenses between income and capital. The 
following diargcs or expenses fall, subject to the 
terms of the settlement, upon income : — 

(i) rait of leasehold property held as part of 
the trust fund ; 

Re Betty, Betty v. A,-G., [1899] i Ch, 821, 

(ii) repairs to similar property actually required 
by the lease to be made,<»> but not merely 
voluntary repairs which the trustees are not 
legally bound to make 
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(a) Re Gjers, Cooper -v. Gjers, [1899] 2 Ch. 54. 

Re Sutton, Sutton v. Sutton (1912), 56 Sol. Jo. 650. 

(b) Re Freman, DimonJ v. Neu-ium, [1898] i Ch. 28. 

Re Sutton, Sutton v. Sutton, ubi supra. 

The tenant for life under a testament is not chai^eable with 
arrears of rent or repairs due at the testator’s death ; but only with 
current charges {Re Courtier, Coles v. Courtier (i886), 34 Ch. D. 
1 36, followed in Re Sutton, Staton v. Sutton, ubi supra). As to the 
cost of repairs, other than those necessary to comply with the covenants 
in the lease, the rule was that this would be apportioned between 
capital and income {Re Hotchkys, Freke v. Calmady (1886), 32 Ch. 
D. 4 ®^)" rule is now subject to the wide powers given to 

trustees for sale ofland by the Law of Property Act, 1925,3. 28 (i) and 
by the Settled Land Act, 1925, ss. 83, 84 and 102. (See Re Gray, 
Public Trustee v. Woodhome, [1927} I Ch. 242 5 Re Robins, Holland 
v. Gillam, [1928] Ch. 721 ; Ra Conquest, Royal Exchange 
Assurance v. Conquest, [1920] 2 Ch. 353 ; Re Snath, Vincent v. 
Snath, [1930] I Ch. 88.)^ 

(iii) fire insurance premiums up to three-fourths 
of the value of insurable property, other than 
property which the trustee is bound to convey 
absolutely to any beneficiary on request ; 

Trustee Act, 1925, s. 19. 

The position of fire insurance is peculiar. The old rule was, 
that a trustee was' not bound to insure {Fry v. Fry (1859), 27 Bcav. 
144) ; and the section just quoted is merely enabling. Conse- 
quently, it would seem that it still rests with the trustees (except in 
the case of a leasehold property where the lease requires it) to refuse 
to insure {Re McEacham, Gambles v. McEacham (igri), 103 L.T. 
900). If the tenant for life himself insures, he has no claims against 
the estate for premiums {Re Winchilsea's {Earl) Policy Trusts (1888), 
39 Ch. D. 1 68). On the other hand, he can take fiie whole of the 
insurance money {Gaussen v. Whatman (1905), 93 L.T. loi) j 
unless the remainderman can claim to have the premises rebuilt under 
s. 83 of the Fires Prevention Act, 1774 {Re Quiche's Trusts, Polti- 
more v. Quiche, [1908] i Ch. 887), as to which, see the Trustee Act 
1925, s. 20. 

(iv) rates and current annual charges generally, 
except such as are specifically incurred for the 
permanent improvement of the property. 

Founiaine V. Pellet (1791), i Ves. 337- 
Re Barney^ Harrison v. Barney^ [^^94-3 3 5^^- 

KK 
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FarnAtm's Settlement, Re, Law Union and Crown Insurance Co, v, 
Hartopf, [1904] 2 Ch. 561. 

Re Smit\ Smith v. Dodswortk, [1906] i Ch. 799. 

But legal costs, charges, and expenses (unless ex- 
clusively incurred for the benefit of the persons en- 
titled to the income), are payable out of capital. 

Norton v. Johnstone (1885), 30 Ch. D. 649. 

McClure’s Trusts, Carr v. Commercial Union Insurance Co. (1906), 
76 L.J. (Ch.) 52. 

Re Brandon, Samuels v. Brandon (1932), 49 T.L.R. 48. 

Of course, as between the trustees who incur them and the 
beneficiaries, costs and other outgoings are a charge on both capital 
and income {Stott v. Milne (1884), 25 Ch. D. 710, at p. 715, per 
Selborne, C,). And see §§ 1779-1781. 

1756. Where a testator has bequeathedf*> the 
residue**" of his personal estate*'^’ upon trust for the 
benefit of persons in succession, the trustees must, 
unless the will shows a contrary intention,**** convert 
all such parts of it as are (i) of a wasting, hazardous or 
otherwise unauthorized nature, or (ii) of a future or 
reversionary character, into authorized investments. 

(a) This rule, known as the Rule in Howe v. Dartmouth {Earl) (1802), 

7 Ves. 137, is confined to property settled by will and does not 
apply to property settled by deed {Re Van Straubenzee, Banstead v. 
Cooper, [1901] 2 Ch, 779). 

(b) Property specifically bequeathed is outside the rule {Vincent v. 

Newcombe (1832), You. 599; Bethune v. Kennedy (1835), 

1 My. & Cr. 1 14). 

(c) Freehold land is outside the rule {Re Oliver, Wilson v. Oliver, [1908] 

2 Ch. 74) ; as to leaseholds, before the Law of Property Act, 1925, 
they were within the rule {fie Wareham, W^areham v. Brezoin, 
[1912] 2 Ch. 312) but since the decision in Re Brooker, [1926] 
W.N. 93, a doubt has arisen as to whether they are now touched 
by the rule. In Re Brooker {supra) however there was an express 
trust for sale, and in Re Berton, Vandyk v. Berton, [1939] Ch. 200, 
a statutory trust for sale, and the position is obscure as to whether 
these decisions are applicable to an implied trust for sale under 
Hozve V. Dartmouth {Earl) {supra), 

(d) A contrary intention may be shown by an intention that the property 

shall be enjoyed in specie {Alcock v, Sloper (1833), 2 My. & K. 
699; Re Pitcairn, Brandreth v. Colvin, [1896] 2 Ch. 199) ; 
but a mere power to postpone sale {fie Chaytor, Chaytor v. Horn, 
[1905] I Ch. 233) unless it was conferred for the special benefit 
of the tenant for life {fie Inman, Inman v. Inman, [1915]! Ch. 1 87) 
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is not suflScient to exclude the rule. A power to retain {^Re 
Bates ^ Hodgson v. Bates^ [i 9 <^ 7 ] Ch. 22) or to retain or convert 
Bheldon^ Nixon v. Sheldon (1888), 39 Ch. D. 50) is strong 
evidence of an intention of enjoyment in specie^ and this is so 
whatever the nature of the property {Re NiMsony Bade v. 

Nicholson, [1909] 2 Ch. ni). 

1757. Where trustees are under a duty to con- Afpmhn- 
vert as laid down in § I 7 ? 6 , then pendin? such con- 
version, they must apportion the income actually 
received between capital and income.<»> In the case 
of wasting or unauthorized property, the tenant for 
life is entitled only to the income which would have 
been received upon an equivalent value of authorized 
stock.<'» In the case of reversionary property, this is, 
on falling in, apportioned between capital and income 
by ascertaining the sum which, put out at interest at 
4 per cent, on the day of the testator’s death and ac- 
cumulating at compound interest, would have produced 
the amount actually received : the sum so ascer- 
tained is capital, and the residue income.^*’ 

(a) The rules in this para, are frequently referred to as the corollories to 

the Rule in Howe v. Dartmouth {Earl) {§ 1754 ante), and are 
necessary to determine the mode in which the trustees, pending 
conversion, must apportion between capital and income, 

(b) Brown v. Gellatlj (1867), 2 Ch. App. 751. 

Macdonald v. Irvine (1878), 8 Ch. D. 101. 

Meyer V. Simonsen (1852), 5 De G. & Sm. 723. 

Re Fawcett, Public Trustee v. Dugdale, [1940] Ch. 402. 

(c) Re ChesterfieWs {Earl) Trusts (1883), 24 Ch. D. 643. 

Rozolls V. Bebb, [1900] 2 Ch. 107. 


1758. In the event of a trustee faUing altogether Liability of 
to invest, he will be liable to pay to the beneficiaries 
interest at the rate of four per cent, per annum on investments 
the uninvested sum, until it is properly invested.'** 

If he invests injudiciously in authorized securities, he 
will be liable for the loss sustained by the benefici- 
aries.'*” If he invests in unauthorized securities, the 
beneficiaries may (being of full age and capacity) 
either accept the investment, or reject it and charge 
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the trustee with the money actually invested, and 
interest at the rate of four per cent, per annum from 
the date of the investment.*®’ 

(a) Robinson v. Robinson (1851), i De G.M. & G. 247, at p. 255, ftr 

Cranworth, LJ. 

(b) Re Salmon, Priest v. Uppleby (1889), 42 Ch. D. 351. 

Re Turner, Barker v, Ivimey, [1897] i Ch. 536. 

(c) Re Barclay, Barclay v. Andrew, [1899] i Ch. 674. 

The non-penal rate of interest chargeable against a trustee is 
now four per cent., not three (i?« Davy, HAlingsworth v. Davy, [1908] 
X Ch. 61). If the beneficiaries reject the investment, they have no 
claim under the rule set out in § 1756 ante {Slade v. Chaine, [1908J 
1 Ch. 522). If they accept an unauthorized investment, it would 
seem that, on principle, they could not claim in respect of ultimate 
loss. But they have been allowed to prove such a claim in the bank- 
ruptcy of the trustee {Re Lake, Ex parte Howe, [1903] i K.B. 439). 


1759. A trustee must be prepared to render, at 
all reasonable times, full accounts of his dealings 
with the trust property, and to give full information as 
to the condition of the trust, to all persons interested 
under the trust and he will be charged personally 
with the costs of any proceedings which may be 
rendered necessary to compel the production of such 
accounts or information.<’» 

(a) Even persons only contingently interested are entitled to information 

{Re Skinner^ Cooper v. Skinner^ [1904] i Ch. 289). 

(b) Pearse v. Green (1819), i Jac. & W. 135, per Lord Eldon, C. 

Re Tilloti^ Leey. Wilson, [^^9^] i Ch. 86. 

The Public Trustee Act, 1906, s. 1 3 provides that any trustee or 
beneficiary may insist on having the accounts of the trust audited not 
oftener than once a year by a solicitor or accountant agreed* between 
the parties or appointed by the Public Trustee {Re Oddy, [1911] 
I Ch. 532}. But the Trustee Act, 1925, s. 22 (4) gives trustees the 
right to have their accounts audited by an independent accountant 
but except in special drcumstances this shall not be done more than 
once in every three years. This apparent conflict between these pro- 
visions has not yet been judicially interpreted. The accounts of a 
Judicial Trustee {ante § 1742} are audited once a year (Judicial 
Trustees Act, 1896, s. i (6)). 
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1760. A trustee must not make any personal Noprofitiy 
profit out of the trust ; except so far as he is expressly 
authorized to do so by the settlement. 

Keech V. SandforJ {xjz 6 ) Sel. Cas. CL 6i. 

Re Sykes, Sykes v. Sykes, [1909] 2 Ch. 241. 

Where the Court appoints a corporation (other than the Public 
trustee) as trustee, it may authorize the corporation to charge such 
remuneration as it (the Court) thinks fit (Trustee Act, 1925, s. 4a). 

In particular, he must not — 

(i) renew for his own benefit a lease belonging 
to the trust ; 

Keech \:Sandford^ uhi supra. 

(ii) speculate or deal with the trust property 
with a view to personal gain ; 

Rochefoucauld v. Bousteadj [1898] r Ch. 550. 

Re DaviSy Davis v. Davis, [1902] 2 Ch. 314, at p. 317. 

And if he does, the beneficiaries may claim either all the profit, 
or the return of the money employed with interest at the penal rate 
of five per cent. The severity of the rule is best realized from the 
fact that, in Rochefoucauld v. Boustead, uhi supra, the trustee was 
charged with a sum borrowed by him on the security of the trust 
property ; notwithstanding that no resort was made to the property 
by the lender, 

(iii) charge commission or profit costs for pro- 
fessional or other services ; 

Matthison v. Clarke (1854), 3 Drew. 3. 

WiWams v. Barton, [1927] 2 Ch. 9. 

The disability extends to costs paid by third parties, which must 
be received and carried to the credit of tie trust fund {Re Carsellh, 

Lawton v. Elwes (1887}, 34 Ch. D. 675} j and the ordinary authority 
in a settlement only covers strictly professional charges {Re Chalinder 
and Herington, [1907] i Ch. 58). But the disability does not extend 
to the trustee’s partner where it has been expressly agreed between 
himself and his partner that he himself shall not participate in the 
profits {Clack v. Carlon (1861), 30 L.J. (Ch.) 639 ; Re Doody, 

Fisher v. Doody, [1893] i Ch. 129) ; nothing short of this mil 
suffice {Re Gates, Arnold v. Gates, [i 933 ] 9 ^ 35 '^^ Tiilli Clare’- 

moni v. Hill, [1934] Ch, 623). Moreover, a solicitor who acts for 
himself and co-trustee in litigation, the costs not being thereby 
increased, is entitled to profit costs {Cradock v. Riper (1850), i ^lac. 

& G. 664)- 
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(iy) purchase the trust property from himself 
without leave of the Court. 

Fox V. Mackreth (1788), 2 Bro. C.C. 400 ; on appeal sub nom. Mackreth v. 

Fox (1791), 4 Bro. Pari. Cas- 258. 

Farmer V. Dean (1863), 32 Beav. 327. 

iniliarnsv. Scott, [1900] A.C. 499. 

There is no absolute rule against a trustee purchasing the in- 
terest of a beneficiary ; (Coles v. Trecothick (i 804), 9 Ves. 234.) But 
the transaction leaves upon the trustee the onus of proving its iairness 
(Ex parte Lacey (1802), 6 Ves. 625} ; though, if the beneficiaries 
reclaim the property, they are not entitled to interest on the rents or 
profits (Silkstone and Haigh Moor Coal Co. v. Edey, [1900] i Ch. 
167). A former trustee, who has bond fide retired fi-om the trust, 
may purchase the trust property (Boles and British Land Co's Contract, 
[1902] I Ch. 244). It is sometimes said that the rule in the subs, 
does not apply to “ bare trustees ” — i.e. trustees with no active duties 
to perform. 

Any profit which may accrue from the dealings 
of the trustee with the trust fund accrues to the fund. 

Keeck V. Sandford, ubi supra. 

The rule that a trustee must not make any unauthorized per- 
sonal profit out of his position has been extended to persons who 
are not strictly trustees, e.g. tenants for life (Griffith v. Owen, [1907} 

I Ch. 195). partners (Sevan v. Webb, [1905] i Ch. 620), agents 
(Fawcettv. Whitehouse (1829), i Russ. & M. 132) and members of a 
committee of inspection in bankruptcy (Re Bulmer, Ex parte Greaves, 
[^9371 499)' must not be pushed so as to include 

remote profits (Re Lewis, Lewis v, Lewis (1910), 103 L.T. 495), 
or remote relationships (Re Biss, Biss v. Biss, [1903] 2 Ch. 40). 
Where a trustee holds shares in a company and in virtue of these he 
is appointed a director with salary, he may be held accountable for 
such profits (Re Dover Coalfield Extension, Ltd., [1908] i Ch. 65 ; 
Re Macadam, Dallow and Moscrop v. Codd (1945), 62T.L.R. 48 j 
Re Francis, Barrett v. Fisher (1905), 74 L.J. (Ch.) 198). The Public 
Trustee is, and a judicial trustee may be, entitled to remuneration for 
his services (Public Trustee Act, 1906, s. 9. ; Judicial Trustees Act, 
1896, s. I (5)). So also trust corporations, i.e. corporations entitled 
to act as trustees for the purposes of the Law of Property Act, 1925, 
the Settled Land Act, 1925, the Trustee Act, 1925, the administra- 
tion of Estates Act, 1925, and the Supreme Court of Judicature 
(Consolidation) Act, 1925. 



TITLE IV— POWERS OF TRUSTEES 


Note , — ^The powers described in this Title are inde- 
pendent of, and in addition to, any statutory overriding 
powers which trustees may exercise in virtue of the 
provisions described in Section VH aK*c, 


1761 . Apart from express provision in the settle- 
ment, and subject to Title III, 1756 and 1757 
ante^ a trustee has, as such, no power to scll,**^’ lease,"'* 
or mortgage <<*) the trust property ; except that — 

(i) where there is a devise of a testator’s whole 
interest in real estate to trustees, charged 
with the payment of debts or legacies, or 
other specific sum or sums, the personal 
representative may, in the absence of express 
provision for raising such sum or sums, sell or 
mortgage the land for the purpose of raising 
such sum or sums 

(ii) where a settlement of property as personal 
estate contains a power to invest money in 
the purchase of land, such land will, if pur- 
chased, unless the settlement otherwise pro- 
vides, be held by the trustees on trust for 
sale ;‘®* 

(iii) where any property vested in trustees by 
way of security becomes irredeemable, they 
hold it on trust for sale 

(iv) semble : trustees may let land on a yearly 
tenancy, or for a short period, if such a step 
is necessary or desirable in the interests of the 
trust.'g* 

(a) Perrins v. Bellamy, [1899] 1 Ch. 797. 

Bowes y. East London Jf^aterwerks (1818), 3 Madd. 375; affirmed 
(1820), Jac. 324- 
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(c) Walker v. Southall {1^% 56 L.T. 882. 

Sheffieldy etc.. Big. Soc. v. Aizlewood (1889), 44 Ch. D. 412. 

(d) Administration of Estates Act, 1925, ss. 38 (2), 40. 

This power has now become almost obsolete 5 owing to the 
change in the law made by s. i of the Land Transfer Act, 1897, 
and the Administration of Estates Act, 1925, ss. 2, 33, under which the 
personal representatives of the’ testator can sell to pay debts and 
legacies. The power given by the Law of Property Amendment 
Act, 1859, ss. 14 and 15 to the trustees to sell, has been repealed by 
the Administration of Estates Act, 1925. 

(e) Law of Property Act, 1925, s. 32 (i). 

(f) Ibid. 11 (i). 

(g) Naylot V. Amitt (1830), i Russ. & M. 501. 

1762. A power to postpone sale is implied in 
every trust for sale of land unless a contrary intention 
appears {semhle, in the settlement creating the trust). 

L.PJi., J925, s. 25. (Tte words in brackets are not in the section.) 

1763. When land is subject to a trust, express or 
implied, for sale, the trust will, so far as a purchaser 
thereunder is concerned, continue subsisting until 
the land has been conveyed {sembk^ by the trustees) 
to or under the direction of the persons interested in 
the proceeds of the sale. 

L.P.A., 1925, s. 23. (The words in brackets are not in the section.) 

1764. Where a trustee has a trust for -or power of 
sale, he may (subject to the provisions of the settle- 
ment) sell or concur in selling the whole or any 
part of the property, whether subject to prior charges 
or not, either together or in lots, by public auction 
or private contract, subject to any conditions respect- 
ing title or evidence of title, or other matter, as he 
thinks fit, with power to vary any contract for sale 
and to buy in at any auction, or to rescind any con- 
tract for sale and to re-sell, without being answerable 
for any loss.**** 

(a) Trustee Act, 1925. s. 69 (2). 

{h) Ibid. S. 12. 
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1765. No sale made by a trustee can be impeached Depredaton 
by a purdhaser, in any case, on the ground that the 
conditions of sale were unnecessarily depreciatory ; 

nor by a beneficiary, unless it also appears that the 
alleged depreciatory character rendered the con- 
sideration for the sale inadequate. And no such sale 
can be impeached on such ground against the purchaser, 
after the execution of the conveyance ; unless it is 
shovTi that he was acting in collusion with the trustee 
when the contract for sale w'as made. 

Trustee Act, 1925,5. 13. 

1766. A trustee having for the time being a Minerals 
power to dispose of land, may, subject to the pro- 
visions of the settlement, <*> dispose of the land with an 
exception or reservation of any minerals, and with or 
without rights and powers of or incidental to the 
working, getting, or carrying away of the minerals, 

or so dispose of the minerals, with or without the said 
rights or powers, separately from the residue of the 
land.‘’’> 

(a) Trustee Act, 1925, s. 69 (2). 

(b) Settled Land Act, 1925, s. 50. 

Though this provision occurs in the Settled Land Act, it is 
brought into operation for trustees generally by s. 28 of the Law of 
Property Act, 1925. 

1767. A trustee who is either a purchaser or a jeceptaaeeoj 
mortgagee, may purchase or lend money on property 
without liability for accepting a shorter title than that 

which a purchaser is, in the absence of a spedal con- 
tract, entitled to require, if, in the opinion of the Court, 
the title he accepted was such as a person acting with 
prudence and caution would have accepted.*^* This 
power is subject to the terms of the settlement.*’’’ 

(a) Trustee Act, 1925, s- 8 (3). 

(b) Wd. s. 69 (2). 

Reference has been made before to the strict rights of a vendor 
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under a contract for sale of land (§§ 374 “ 370 - provision 

of s. 8 of the Trustee Act, it would be possible to hold a trustee 
responsible if he foiled to insist upon them. 

hfam's land 1768. WTiere a person beneficially entitled to the 
possession of land is a minor, the trustees of the 
settlement under which he holds have (unless the 
land is vested in a personal representative) the powers 
conferred on a tenant for life and the trustees by the 
Settled Land Act, 1925 . 

Settled Land Act, 1925, s. 26. 

JUfain 1769. Subject to § 1755 (ii), and to any directions 

in the settlement, a trustee has no power to lay out 
money at the expense of the beneficiaries in efi^ecting 
repairs not necessary for the preservation of the trust 
property from forfeiture or destruction. Where re- 
pairs are necessary, the trustees must apply to the 
Court to apportion the cost of the repairs amongst 
the beneficial interests. 

Ri De Teissier’s Settled Estates^ Re De Teissier’s Trusts^ De Teissier v. 
De Teissier^ [1893] ^ Ch. 153. 

Re Willis^ Willis y, Willis^ [1902] i Ch. 15. 

Re Legk’s Settled Estate^ [1902] 2 Ch. 274. 

Re Farnham’s Settlement^ Lata Union and Croton Insurance Co. v. Hartopp^ 
[1904] 2 Ch, 56X. 

On the other hand, North, J., in the case of Re Freman, Dimond 
V. Newham^ [i 8g8] i Ch. 28, seems to have assumed that the trustees 
had power, at any rate with the approval of the Court, to do repairs 
described as necessary ” (generally). And, in the still earlier case of 
Re Hotchkys, Freke v. Calmady (i886), 32 Ch, D. 408, Lindlev, 
L.J. (at p. 420), suggested diat, if it was “ judicious ” to make repairs,, 
the Court would authorize them. But these views are somewhat 
at variance with the expressions of the Court in the later cases. The 
cost of repairs required to be done in compliance with the covenants 
in a lease under which the property is held, fall upon income. Where 
however there is a trust for sale of land, the trustees have all the powers 
of a tenant for life and of the trustees of a settlement under the 
Settled Land Act, 1925 (Law of Property Act, 1925, s, 28 (i), (2)). 
(See the note to § 1 755 (ii) ante,) 

1770. A trustee may, subject to the terms of the 
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settlement, <a> insure any insurable property against 
loss or damage by fire to an amount (including any 
insurance already on foot) not exceeding three- 
fourths of its full value, and pay the premiums thereof 
out of the income of such property or of any other 
property subject to the same trusts, without obtaining 
the consent of the person or persons entitled to such 
income. This power does not apply to property 
which the trustee is bound forthwith to convey ab- 
solutely to any beneficiary upon being requested to 
do so.<^> 

(a) Trustee Act, 1925^ s. 69 (2). 

(b) Ibid, s. 19. 

The position of a trustee in respect of liability to insure against 
fire has been previously noted (see anU^ i *755 (iii)). 

1771 . Subject to the express provisions of the Apfoinmtn 
settlement,*** a trustee may appoint a solicitor as his 

. :i 111 *1 rtmvemm 

agent to receive money or other valuable considera- 
tion under the trust, by permitting him to have the 
custody of, and produce, a deed containing a receipt"** 
which would, under the provisions of s. 67 of the 
Law of Property Act, 1925, justify the person paying 
or transferring such money or valuable consideration, 
in handing it over to the solicitor of an ordinary 
vendor; and such person will be justified in handing 
it to such solicitor. And a trustee may appoint a 
banker or solicitor to receive and give a discharge 
for money payable to the trustee under a policy of 
assurance, by permitting him' to have the custody of 
the policy with a receipt signed by the trustee.* 

(a) Trustee Act, 1925, s. 69 {2). 

(b) lbii.%. 23 (3) (a). 

(c) Ibid. 8. 23 (3) (c). 

The Trustee Act, 1925, s. 23 (3) re-enacts s. 17 of the Trustee 
Act, 1 893. It is not clear whether a trustee can authorize a solicitor to 
receive consideration money except by permitting him to have the 
custody of the deed. In Rt Sheppard, De Brimoat v. Harvey, [1911] 

I Ch. 5o,atp.59, Parker, J. said: “ It isonlybypentnittingthesolidtor 
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to have the custody of the deed that the statutory authority is con- 
ferred But in view of the new wide power given by Trustee Act, 
1925, s. 23 (ij, the question remains open as to whether s. 23 (ij 
is restricted by the particular transaction envisaged by s. 23 (3], 
(See § 1 746 ante.) 

1772. A trustee has power to give an effectual 
receipt in writing for any money, securities, or other 
personal property or effects payable, transferable, or 
deliverable to him under any trust or power ; and 
such receipt will exonerate the person paying, trans- 
ferring, or delivering the same to him (as trustee) 
from seeing to the application, or being answerable 
for any loss or misapplication, thereof. 

Trustee Act, 1925, s. 14. 

Though the words in brackets are not in the Act, it has been 
held that the corresponding section (36) of the Conveyancing Act, 
1881, now repealed, does not protect a person who fzys trust money 
to a trustee, not knowing him to be sudi {Miller v, Douglas (1886), 
56 LJ. (CLJ 91 — ^whidi was, however, a case of trustees who were 
also executors). Unlike an executor, one of co-trustees cannot give a 
good discharge without the concurrence of his co-trustees {^Re 
Flower and Metropolitan Board of Works (1884), 27 Ch. D, 592). 
The section does not, except where the trustee is a trust corporation, 
enable a sole trustee to give a valid receipt for the proceeds of sale or 
other capital money arising under a trust for sale of land or under the 
Settled Land Act, 1925 {ibid, s. 14 (2)). And the section applies 
notwithstanding anything to the contrary in the instrument creating 
the trust {ibid, s. 14 (3)). 

1773. Subject to the terms of the instrument (if 
any) creating the trust,<a> two or more trustees acting 
together (or a sole acting trustee where, by the instru- 
ment creating the trust, a sole trustee is authorized 
to execute the trusts and powers thereof) may, if and 
as he or they may think fit, accept any composition 
or any security for any debt or any property claimed, 
and may allow time for payment of any debt, or com- 
pound for any debt, account, daim, or thing whatever 
relating to the trust, and for these purposes may 
execute such instruments and do such things as to 
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them or him seem expedient, without beings responsible 
for any loss occasioned by any act or thing so done in 
good faithJ'’’ 

(a) Trustee Act, 1925, s. 69 (2). 

(b) Ibid, s. 15, 

This section has been, apparently, held to sanaion even a com- 
promise with defeulting trustees by their successors {Re Sewell, 

White V. Sewell, [1909] 1 Ch. 806, on the Act of 1883). But iii 
doubtful cases the trustees ought to take the opinion of the Court 
{Ri Houghton, Hawley v. Blake, [1904J i Ch. 622). The section is 
without prejudice to the rule that, except in the case of trust corpora- 
tions, a sole trustee cannot give a good receipt for capital money 
(Law of Property Amendment Aa, 1926, Sched.). 

1774 . Where trustees are in the possession of the 
land of a minor under the powers described in § 1 768 
antcy they may, subject to the terms of the instru- 
ment under which the interest of the minor arises, 
apply at discretion any income arising from such land 
(including accumulations) for the minor’s mainten- 
ance, education, or benefit, or pay thereout any money 
to his parait or guardian, to be applied for the same 
purposes. But this power only exists where the 
instrument under which the minor’s interest arises 
came into operation after 1881. 

. Conveyancing Act, 1 88 1, s. 4.2 (4), (7), (8). 

Conveyancing Act, 191 r, s. 14, 

The surplus income is to be invested and (subject to the power 
of resort) accamulated for the benefit of the minor on bis atoning 
twenty-one, or, if the minor is a woman and manries dming minority, 
for her separate use on marriage (her recent being a good disebsuge), 
or, if the minor dies during minority and (being a wosnim) unmarried, 
to be held upon the trusts of the settlcmjpnt, or (where the minor has 
taken by inheritance or is entitled to the fee simple) for the benefit of 
his personal representatives (Act of i88i, s, 4a (5)), This subs, has, 
however, been repealed by the Trustee Act, 1925. For the much 
wider powers exercisable by the trustees where the settlement came 
into operation after 1925, see §§ 1776, 17^7 post- 

1775 . Every trustee appointed under §§ 1738- of 

1740 ante, has, as wdl before as after the trust 
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property becomes vested in him, the same powers, 
authorities, and discretions, and may in all respects 
act, as if he had originally been appointed a trustee 
by the instrument, if any, creating the trust. 

Trustee Act, 1925, s. 36 (7). 


Infantas 

property 


1776. Where trustees hold property of any kind, 
whether vested or contingent, in trust for any person 
(other than a minor taking such property under an 
instrument coming into operation before i 926 ),<»> 
but only if the trust carries the intermediate income, 
they may at their sole discretion — 


(i) during the minority of such person and the 
continuance of his interest, pay to his parait 
or guardian, or otherwise apply towards his 
maintenance, education, or benefit, the whole 
or such part, if any, of the income of such 
property as may be reasonable, whether 
or not there is any other fund applicable 
to the same purpose or any person bound 
by law to provide for his maintenance or 
education 


(ii) they must, if such person, on attaining his 
majority, has not a vested interest in such 
income thenceforth pay the income of the 
property to such person, until he attains 
a vested interest therein or dies, or until- 
failure of his interest 

but subject, in either case, to the provisions of the 
trust instrument, if any.<'i> 


(a) Trustee Act, 1925, s. 31 (5). 

(b) 7 ^// s. 31 (i) (i). 

(c) Hid. s. 31 (i) (ii) (including the income from accumulations (s. 

31 (2)). 

(d) Re Turner's Will Trust's, District Bank, Ltd. v. Turner, [1937] 

Ch. 15- 


The accumulations, subject to power of resort to supplement 
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income, are added to the capital of the fund and go alr)ng with it 
(s. 31 (2)). There are rather complicated rules as to this, which 
practically reproduce the judicial decisions mentioned in the footnotes 
to the next paragraph, as supplemented by s. 1 75 of the Law of Property 
Act, 1925, which, in the absence of provision to the contrary, pro- 
vides that contingent specific and residuarj' gifts by will, whether of 
irealty or personalty, carry the intermediate income ; but a contingent 
pecuniary legacy does not normally carry the intermediate income. 
(Re Raine, Tyerman v. Stansfield, [1929] i Ch. 716 ; Re Leng, 
Dodsworth v. Leng, £1938} Ch. 821.) 


1777 . When, under a trust created after 1925, J<kuit.eme»i 
but subject to the express terms of the settlement,'*' 
any person is entitled, absolutely or contingently,'’^' 
to capital money of the trust, whether in possession, 
remainder, or reversion,' the trustees may, at their 
absolute discretion, advance to him or her any sum not 
exceeding one half of the presumptive or vested share 
of such person in the trust property, to be brought 
into account if* that person becomes absolutely and 
indefeasibly entitled to a share in the trust property, 
but so only that such advance will not prejudice any 
person entitled to a prior interest, whether vested or 
contingent, in the money advanced, unless such latter 
person, being of full age, consents to the advance- 
ment.'^’ This provision only applies where the trust 
property consists of money or securities, or of property 
held on trust for sale, and the property or the money 
produced by the sale is not by statute or equity 
considered as land, or applicable as capital money 
for the purposes of the Settled Land Act, 1925.’*' 

(a) Trustee Act, 1925, s. 69 (2). 

(b) Contingency covers a provision for^the gift over of the beneficiary *s 

interest in any event and it includes a double contingency 

Garrett^ Croft v. Ruck^ [1934] 477 )- 

(c) As there can be no true remainder or reversion in pure personalty, 

this expression probably covers all gifts in expectancy. 

(d) Trustee Act, 1925, s. 32 (i), (3). 

(e) Trustee Act, 1925, s. 32 (2), 
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1778 . Where, under a settlement coming into 
operation after 1881, a power or trust is given to or 
vested in two or more trustees jointly, then, unless 
the contrary is expressed in the instrument, if any, 
creating the power or trust, the same may be exercised 
or performed by the survivor or survivors of them for 
the time being ;<«> and, until the appointment of 
new trustees under such a settlement, the personal 
representatives or representative for the time being 
of a sole trustee, or of a last surviving or continuing 
trustee, may (subject to the terms of the settlement) 
exercise any power given to, or capable of being 
exercised by, the sole or last surviving or continuing 
trustee.'!’* 

(a) Trustee Act, 1925, s. 18 (i). 

It will be observed that the section makes no provision for merely 
“ continuing trustees, e.g. where one trustee has retired under the 
provisions of s. 39 of the Trustee Act, 1925. 

• (b) Trustee Act, 1925, s. 18 (2)! 

Apparently, the rule about survivorship only applies where the 
powers are conferred on the trustees as such (Re Mainwaring, 
Crawford v. Forshaw, [1891] 2 Ch. 261 — ^where, however, the 
corresponding section (38} of tie Conveyancing Act, i88i, was not 
referred to}. But the tendency of the Courts is against construing 
powers as personal (Re Smith, Eastick v. Smith, [1904] i Ch* 139). 
Presumably, the rule in s. 18 of the Trustee Act applies to statutory 
as well as to express powers. But a person appointed trustee could 
hardly disclaim a power given him as such, without disclaiming the 
trust. 
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1779. Trustees are entitled to be indemnified out 
of the trust property for all expenses and liabilities 
properly incurred by them in or about the execution 
of the trust and such indemnity will be a first 
charge on the trust property.‘*»> 

(a) Trustee Act, 1925, s. 30 (2). 

(b) Re Turner, Woodv. Turner, [1907] 2 Ch. 126. 

The most striking illustration of this rule is to be found in the 
feet that costs have b^n allowed out of the property to trustees of 
a settlement which was set aside as fraudulent under the 13 £liz. 
c. 5 ; they being personally innocent {Ideal Bedding Co., Ltd. v. 
Holland, [1907] 2 Ch. 157^. 

1780. In particular — 

(i) where a trustee is liable, as such, for any rent 
covenant or agreement reserved by or con- 
tained in any lease, or payable under or 
contained in any grant made in consideration 
of a rent charge, or any indemnity given in 
respect thereof, and he satisfies all such lia- 
bilities up to the date at which he conveys the 
property demised or granted to a purchaser or 
other persons entitled to call for a conveyance 
thereof, he may distribute the trust estate 
without being liable in respect of any sub- 
sequent daim under the lease or grant ; 

Trustee Act, 192$, t. 26. . 

The claimant may, of course, follow tihe trust property (see 
post, %% 1786, 1787). 

(ii) a trustee may protect himself by advertise- 
ments in the London Gazette and local press, 
against liabilities for claims of which he has 
received no notice at the expiration of the 
period, being not less than two months, fixed 

U, 9»9 
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by the last of such advertisements as the latest 
date for the sending in of such daims. 

Trustee Act, 1925, s. 27. 

The protection of trustees aflForded by this paragraph takes effect 
notwithstanding any provision to the contrary in the settlement (ibid. 
ss. 26 (2), 27 (3). 

1781. As against benefidaries who are entitled 
absolutely and are also of full age and capacity, the 
trustees have also a personal claim to indemnity in 
respect of such expenses and liabilities and such 
claim will not be extinguished by the fact that the 
beneficiaries have parted with their interests, if the 
expenses and liabilities were incurred whilst the 
beneficiaries held such interests.* o But such claim 
may be excluded, either by express provision of the 
settlement, or by implication from the circumstances.***’ 

(a) This right of a trustee passes to his trustee in bankruptcy (St. Tiomas’ 

Hospital (Governors) v. ’Richardson, [1910] i K.B. 271). 

(b) Hardoonv. Belilios, [1901] A.C. 118. 

(c) Matthews v. Ru^les-Brise, [1911] i Ch. 194. 

(d) Wise'S. Perpetual Trustee Co., [1903] A.C. 139. 

It does not seem quite clear whether the liability of the bene- 
ficiaries is put on the ground of implied request or on the ground 
that the trustees were compelled to incur the expenses. The former 
appears to be the most satisfectory basis. A trustee will also be 
entitled to be indemnified by a beneficiary with a mere limited interest 
if the beneficiary has expressly or impliedly contracted to indemnify 
the trustee (Jervis v. Wolferstan (1874), L.R. 18 Eq, 18 ; Fraser v. 
Murdoch (1881}, 6 App. Cas. 855). 

1782. One of several trustees is under a duty to 
indemnify his co-trustees where he has received the 
trust money and has misappropriated it or is alone 
morally guilty,*^’ or where he is the solicitor to the 
trust and the breach of trust was committed on his 
advice *”’ or where he is a trustee-beneficiary in which 
case the breach will be made good as far as possible 
out of his beneficial interest.***’ 

(a) Bahin v. Hughes (1886), 31 Ch. D. 390. 



RIGHTS OF TRUSTEES 


991 


(b) Re Turner, Barker Ivimey, [1897] i Ch, 536. 

Re Linsley, Cattiey v. [1904] 2 Ch. 785. 

(c) Ckillingzffortk v. Chambers, [1896] r Ch- 685. 

Of course the innocent trustee is liable to the beneficiaries (see 
post, § 1790)- That is, indeed, the basis of his claim to indemnity, 

1783 . A •trustee who has been called upon to CMtriiu/iK^ 
make good a breach of trust not occasioned solely 
by his own fault, and not amounting to actual fraud, 
is entitled to contribution from his co-trustees. 

Lingard v. Bromley {181 2), i Ves. & B. 1 14. 

Robinson v. Harkin, [1896] 2 Ch. 415. 

Jackson v. Dickinson, [1903] i Ch. 947. 


1784 . Where a beneficiary has instigated, or Impoundion 
consented in w'riting to, a breach of trust, his beneficial 
interest may, in the discretion of the Court, be vca.-'' interest 
pounded to recoup the trustee for any liability in- 
curred by him through such breach ; even w'here 
the beneficiary is a married woman restrained from 
anticipation {ante^ §§ 1696-1700). 

Trustee Act, 1925, s. 62. 

Griffith V. Hughes, [1892] 3 Ch. 105. 

Re Somerset, Somerset v. Poiilett {Earl), [1894] r Cli. 231. 
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TITLE VI— REMEDIES FOR BREACH 
OF TRUST 

1785. A beneficiary may claim the trust property, 
in whose hands soever it may be ; except that he 
cannot claim it against a bonS Jide purchaser for value, 
who has acquired the legal ownership without notice 
of the trust, or against persons (other than the trustee 
himself) taking through such purchaser.- 

’Pilcher'^. Rawlins (1872), 7 Ch. App. 259. 

Taylor V. Russell^ [1892] A.C. 244. 

Wilkes y. Spooner^ [^ 911 ] ^ 473 . 

The exception from the general rule stated in the paragraph is 
merely the result of the application of the maxim : “ where the 
equities are equal, the law will prevail Its scope has been explained 
in earlier parts of the work (see §§ 1 225 and 1 226 ante). The general 
rule is, perhaps, the best illustration of the important principle, that 
the interest of the beneficiary under a trust is not merely a personal 
daim against the trustee, but actual property, protected against all 
except a limited dass.of persons. 

1786. Subject to the exception specified in § 1 785 , 
a beneficiary may also daim the proceeds of trust 
property, improperly converted by the trustee in 
breach of trust, so long as he can identify them. 
And if the proceeds remain in the hands or under 
the control of the trustee, the benefidary will be 
preferred to the general creditors of the trustee, even 
in the latter’s bankruptcy. 

Tayhr-v. ?/««»• (1815), 3 M. & S. 562. 

Hopper y. Conyers (1866), L,R. 2 Eq. 549. 

Re Halletis Estate, Knatchbull v. Hallett (1880), 1 3 Ch. D. 696. 

Ee Oataay, Hertslet v. Oatmay, [1903] 2 Ch. 356. 

This nde, which is one of the most striking features of the law 
of trusts, and, in some ways, makes a beneficiary’s interest stronger 
than some l^al claims, is not confined strictly to trusts, but is ap- 
plied to all cases of fiduciary ownership, e.g. broker and client’s 
money (Hancock v. Smth (1889) 41 CL D. 456), solicitor and 
clients’ funds (Re Stenning, Wood v. Stenmng, [1895] 2 Ch. 433}. 
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Very slight marks of identification have been treated as sufficient ; 
and probably Coleman v. Bucks and Oxon Union Bank, [1897J 2 Ch. 

243, was wrongly decided. To a certain extent, as the cases show, 
the rule even supersedes the doctrine that “ money has no ear-mark ”, 
or, as it is more correctly put, that current coin of the realm cannot be 
recovered after it has passed in currency [Miller v. Race (1758), i 
Burr. 452 at p. 459, per Lord Mansfield, C.J.J. The method of 
enforcing the rule is, to declare the le^l owner of the proceeds a 
trustee for the beneficiary, with (if necessary) a consequential vesting 
order under § 1797 post. 

1787. In tracing the identity of the proceeds of Rule in 
an improper conversion of trust property, a trustee 
who has paid such proceeds into a blended fund, con- 
taining also moneys of his own, will be deemed, in 
every case, regardless of the dates of the payment in 
of the trust funds and his own, to have drawn against 
his own money, so long as any remains in the fund.‘»> 

But as between rival beneficiaries under different 
trusts, the proceeds of w'hose trust property have been 
paid into a blended fund, the trustee will be deemed 
(in the absence of proof to the contrary) to have 
drawn against such trust proceeds in the order in 
which they were paid in.‘*»> 

(a) Re Halletfs Estate, Knatchbull v. Haliett (1880), 1 3 Ch. D. 696. 

Hancock v. Smith (1889), 41 Ch. D. 456. 

Re Oatway, HertsUt v. Oatway, [1903] z Ch. 356. 

If the remaining fund exceeds the amount of the beneficiary's 
daim, he gets a charge upon it 5 if not, he takes the whole [Re UalletC s 
Estate, KnatchbuU v. Haliett, uhi su^a, at p. 709). If the whole fund 
is exhausted fay the trustee’s drawing the benefidair will have no 
riatm upon moncys subsequently paid in [semile, unless the trustee 
specially aj^iropriates them to the trust) [Reseoe [James) [Belton), 

Ltd. Y. Winder, [1915] * Ch. 62). 

(b) Claytonls Case (r8i6), i Mer. 573. 

Re Stenning, Woodr. Stenning, [1895] 2 Ch. 433. 

The Rule in Citron's Case, which tidies generally to rival 
claimants on a mixed fund, is merely a presumption of feet, not a 
rule of law [Deeley v. Lloyds Bank, Ltd., [191®] A-C. at p. 771, per 
Lord Atkinson) ; and a firaudulent trustee can, if he pleases, fevour 
one or more trust funds at the e]q)ense of others, if his intention is 
dear. 
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Against the 1788. A beneficiary can claim to have any bene- 
ficial interest which the trustee may himself have 
interest (whether original or acquired) in the same trust fund, 
impounded to satisfy a breach of trust by the trustee ; 
and such claim will prevail even against a bon^ fide 
purchaser of the trustee’s beneficial interest (not 
being a purchaser for value of a legal interest without 
notice of the trust) who paid his money before the 
breach of trust was committed. 

Priiiy V. Rose (1817), 3 Mer. 86. 

Barnett V. Sheffield i De G.M. & G. 371. 

Cole V. Muddle (1852), 10 Hare, 186. 

Doeringv. Doering 42 Ch. D. 203. 

The principle is that the trustee is deemed to have paid him- 
self {Doering v. Doering, ubi supra). But the rule only applies where 
the trustee’s beneficial interest is really part of the trust fund, not 
where it merely arises under the same instrument which contained 
the settlement {Fox v, Buckley (1876}, 3 Ch. D. 508 ; Re Toumdrow, 
Gratton v. Machen, [1911]! Ch. 662) ; and only where the purchaser 
was not entitled to believe that the trust was at an end (Pearce v. 
Bulteel, [1916] 2 Ch, 544), 

Against the 1789. Subject to §§ 1792 and 1793 post^ the 
mTiiy^'^' ^ trustee (including a constructive 

trustee) <a> to pay personally to the trust fund any 
loss occasioned by any breadi of trust committed by 
him ; and such order may be enforced as a judgment 
debt by execution against the trustee’s own pro- 
perty and, if the loss is the loss of money which 
has been in the trustee’s possession or under his 
control, at the discretion of the Court, by an order for 
attachment of the trustee’s body.‘c> 

(a) Smith v. Patrick, [looi] A.C. 282. 

(b) R.S.C.O. XLII, s. 54. 

As to the enforcement of judgments by execution see ante, 
§ ^434 § ^ 54 *’ If S’ trustee is ordered to deliver up papers, 

and does not comply, a writ of assistance may be issued against him 
(i?? Taylor^ Taylor v. Rawsen, [1913] W.N. 2I2). 

(c) Debtors Act, 1869, s. 4 (3). 

Debtors Act, 1878, s. x. 

Middleton Chichester (1871), 6 Ch. App. 152. 
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Before a writ of attachment can be obtained, however, certain 
forinalities must be carefully observed (Re Oddy^ Mayor v. Harness, 
[1906] I Ch. 93), including the rather difficult task of serving upon 
the trustee, with the notice of motion, a copy of affidavit of service 
thereof (O. LI I, r, 4). And the money lost must actually have been 
under the trustee*s control. A mere constructive receipt through an 
agent, for whom the trustee is responsible, is not enough {Re Fe^vster, 
Herdman v. Fewster, [1901] i Ch. 447). And the Court will not 
accept even a formal admission of the trustee as conclusive against him 
{Harper v. McIntyre (1908), 99 L.T. 191}. 

1790. The personal liability of co-trustees is joint 
and several ; and acceptance of a composition from 
one or more of such trustees does not prevent the 
beneficiary proceeding against the other or others for 
the full amount of the loss, until the whole has been 
made good. 

Edzvards v. Hood-Barrs^ [* 9 ® 5 ] ^ ^h. zo. 

The right of trustees to contribution from their co-trustees has 
been already explained (see ante, % 1783). 

1791.. ■ No period of limitation prescribed by the 
Limitation Act, 1939, shall apply to an action by a 
beneficiary under a trust, being an action (i) in respect 
of any fraud or fraudulent breach of trust to which the 
trustee was a party or privy ; or (ii) to recover from 
the trustee trust property or the proceeds thereof in 
the possession of ^e trustee, or pre\iously received by 
the trustee and converted to his own use.*®’ Subject 
as aforesaid, anr action by a beneficiary to recover 
trust property or in respect of any breach of trust, 
not being an action for which a period of limitation 
is prescribed by any other provision of the Limitation 
Act, 1939, shall not be brought after the expiration 
of six years from the date on which the right of action 
accrued.<*>> 

(a) Limitation Act, 1939, >• 19 (*)• 

(b) UU. s. 19 (a). 

The Limitation Act, 1939, s. 19. replaces the provisions of s. 8 
of the Trustee Act, 1 888. Before the passing of the Act of 1 888 an 
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express trustee could never plead lapse of time as a bar to an action by 
a beneficiary, however innocent the breach. It became a dijficult 
question to determine whether any particular person held as express 
trustee or as a constructive trustee, and the line of demarcation in the 
cases is neither clear nor consistent {Soar v. Jshwell, [1893] % 
Q.B. 390}, The Act of 1888, s. 8, permitted trustees to rely on lapse 
of time except where the claim was founded on fraud or where the 
action was to recover trust property retained by the trustee or con- 
verted to his own use. This was probably intended to allow both 
express and constructive trustees to rely on the statute in appropriate 
cases, but that they should lose its protection in the enumerated cases. 
But the wording of the section, especially clause i (A), caused great 
difficulty {Re Bowden, Jndrew v. Cooper (1890J, 45 Ch. D. 444), 
and the distinction between express and constructive trustees was 
perpetuated {Re Eyre-Williams, Williams v. Williams, [1923] % Ch. 
533). In the Act of 1939 “ Trustee ” is defined by reference to the 
Trustee Act, 1925, and includes express and constructive trustees and 
personal representatives (s. 31 (ij). No right of action is deemed to 
have accrued to any beneficiary entitled to a future interest in the 
trust property, until the interest falls into possession (z&W. s. 19 (2) 
proviso^. 

1792. A personal claim against a trustee founded 
on fraudulent breach of trust, is not extinguished by 
the discharge of such trustee in bankruptcy proceed- 
ings but it is extinguished by a voluntary . ac- 
ceptance, duly made by the beneficiary or on his 
behalf, of a composition.<»> 

(a) Bankruptcy Act, 1914, s. 28. 

(b) Re Sewell, White v, Sewell, [1909] i Ch. 806. 

1793. ■ A trustee who is or may be personally 
liable for a breach of trust may be 'relieved, wholly 
or partially, from such personal liability by the Court, 
if it appears to the Court that he has acted honestly 
and reasonably, and ought fairly to be excused for the 
breach of trust, and for omitting to obtain the direc- 
tion of the Court in the matter in which he com- 
mitted such breach. 

Trustee Act, 1925, s. 61. 

Perrins y. Bellamy, [1899] i Ch. 797. 

Re Mackay, Griessemann v. Carr, [1911] i Ch. 300. 

Re Allsop, IFkittakerv. Bamford, [1914] i Ch. 7. 
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The Court has felt a difficulty in interpreting this enactment, 
which dates from 1896, inasmuch as a trustee who has acted ** reason- 
ably and honestly ** is not, primd facie, personally liable at all {Re 
Mackay, Griessemann v, Carr, ubi supra). But the view taken is, 
that the section was intended to cover cases in which, though guilty of 
a technical breach of trust in view of the high standard of diligence 
demanded of a trustee, the trustee has acted as an ordinarily prudent 
business man would act, e.g. in following the advice of experts believed 
to be capable. In fact, a trustee has b^n excused under it who had 
actually paid trusts funds to the wrong person {Re Allsop, IVhittaker 
V. Bamford, ubi supra). 

1794. A beneficiary cannot enforce any claim 
against a trust fund until all obligations due from him 
under the settlement have been discharged. 

Priddy v. Rose (1817), 3 Mer. 86, at p. 104, Grant, M.R* 

Re TFeston, Davies v. Tagart, [1900] 2 Ch. 164. 

1795. A beneficiary may pursue all his remedies 
at once, or in any order he pleases, and continue to 
do so until he has recovered all that he has lost by the 
breach of trust. 

Francis v. Francis (1854), ; De G.M. G. rc8. 

The amount of judicial and literary authority for this important 
proposition is astonishingly small % but its truth can hardly be doubted. 
Nevertheless, it may give rise to difficult questions, and even some 
hardship, in practice, e.g. where a purchaser from a trustee is tech- 
nically effected with notice of the trust, though without personal 
default, and the beneficiary refuse to proceed against the trustee 
personally. 
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1796 . The interest of the trustee will pass by any 
conveyance or event by which a similar interest 
belonging to the trustee beneficially, would pass ; but 
it will (subject to § 1791 ante) remain subject to the 
claims of the beneficiaries. 

This is elementary law for which it is hard to find any direct 
authority. Trustees are invariably made joint owners ; and there- 
fore, on the death of one of them, his interest passes to the survivor 
or survivors {ante, § 1712). In case of the death of a sole trustee, 
his interest (even though it consists of freehold real estate of in- 
heritance) passes on his death to his personal representatives in accor- 
dance with the general law (Administration of Estates Act, 1925, s. i). 
On the bankruptcy of the trustee the property which he holds on trust 
is not available for his creditors (Bankruptcy Act, 1914, s. 38). 

1797 . Where a new trustee of land has been ap- 
pointed, (§§ 1738 and 1739), or where a trustee 
entitled to land, actually or contingently, is under 
disability, out of the jurisdiction of the High Court, 
cannot be found, or (being a corporation) is dissolved, 
or there is uncertainty as to survivorship of trustees of 
land, or the existence of the survivor, or whai a de- 
ceased trustee has left no personal representative, or 
wherever it is deemed expedient in the case of a trustee 
interested in land by way of mortgage, or where a 
retiring trustee is discharged under § 1740 ante, the 
Court may make an order vesting the land in any such 
person in any such manner and for any sudi estate or 
interest as the Court may direct, or may, instead, 
appoint a person to convey the land.*®-’ The operation 
of such order, if it relates to the legal estate in land, is 
to convey the estate as if the order had been a convey- 
ance by the owner of the legal estate.<*» 

998 
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(a) Trustee Act, 1925, ss. 44, 49, 50. 

(b) Law of Property Act, 1925, s. 9. 

There are one or two other cases included in the section, and one 
or two provisoes. But these are not of importance. Similar orders 
may be made in the cases of stocks or diings in action under the 
provisions of s. 5 1 of the Trustee Act, 1925 ; but these will take the 
form of a direction to transfer, and, in the meantime, will act as 
“ stop orders ” (s. 51 (4.)). 

1798. There can be no involuntary alienation of Neliabi^hy 
the interest of a trustee except by his death, or 
by his removal by the Court, followed, if necessary, 
by a vesting order {ante, § 1 797 ). 

(a) Bankruptcy Act, 1914, s. 38 (i) (bankruptcy). 

Trustee Act, 1925, s. 65 (conviction for felony). 

Find V. Winckelsea (Ear!) (1715), i P. Wms. 277, 

at p. 282, per Lord Cowpir, C. j 

Foiey V. Burnell (1785), i Bro. C.C. 274 > P* 278* ! (execution 

prr Lord Thcrlow, C. ^ for debt). 

Duncan v. Cashin (1875), L.R. 10 C.P. 554 ! 

Wright V. Redgrave (1879), 1 1 Ch. D. at p. 33, per j 
Bsamweix, L.J. j 

For some time after the passing of the Judicature Act, * 873, 
there was some doubt as to how the interest of the beneficiaries 
should be protected on a seizure of the trust property by the trusty’s 
creditor ; the old practice of applying to Chancery for an injunaion 
^linst the sheriff havii^ been forbidden by s. 24 (5) of the Act. But 
it is now settled, that the beneficiaries may either call upon the sheriff 
to interplead (Duncan v. Cashin, ubi supra), or may apply in the 
Division which issued the judgment (JVrighi v. Red^ave, ubi supra). 

(b) As to this see ante, §1736, n. 

1799. Where for any reason there is a difficulty Rating 
with regard to the transfer of, or dealing with, trust 
property, being land, stock (induding shares in 
British sffips) or things in action, owing to a defect of 
or uncertainty in tide, or owing to the incapacity of a 
person in whom the title is vested to deal with the 
property, or to the absence from the country of a 
trustee, or to the wilful refusal of a trustee to convey 
when he ought to do so, the Court may, on the ap- 
plication of any person beneficially interested, make 
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a vesting order, vesting such property, or (in th< 
case of stock) the right to transfer and receive divi- 
dends, in any such manner, and for any such estat« 
or interest, as the Court may direct, or may make an 
order vesting the right- to transfer such property m 
any person whom the Court may direct. 

Trustee Act, 1925, ss. 51—55. 

The provisions of the above sections are very long, and cannot 
be set out in detail. But it is believed that the paragraph accurately 
represents the result of them. It seems curious that there should 
apparently, be no statutory provision of this kind on the subject oi 
dhiattels corporeal. 
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1800. A beneficial interest in property held on limiuntAn 
trust is liable to involuntary alienation on the death, 
bankruptcy, or suffering of judgment of the beneficial intertn 
owner, to the same extent as any other property 
belonging to him beneficially. 

Judgments Act, 1838, ss. 1 1, 13, 14* 

Bankruptcy Act, 1914, s. 38. 

Generally speaking, beneficial interests in trust property can 
only be taken in execution by the ^>pointment of a receiver (Judg- 
ments Act, 1838, s. 13 ; now replaced by s. 195 of the I^w of 
Property Act, 1925, whereby a judgment ag^nst an equitable interest 
in land operates as a registrable charge). But it would seem that 
chattels corporeal held in trust for the debtor solely can be seized 
under a Fi. Fa., at any rate with the leave of the Court (Horsley v. 

Cox (1869), 4 Ch. App. at p. 100, per Lord Hatherley, C. j 
Bennett v. Powell (1855), 3 Drew. 326, per Kindersley, V.C. s 
Stevens v. Hince (1914), no L.T. 935 )* 

1801. Subject to §§ 1791 and 1794 ante, a bene- Voluutatj 
ficiary of a trust may freely transfer his interest, “l^taone* 
But every voluntary transfer of a beneficial interest 

in trust property will be void unless it is by testa- 
mait,*®'* or by writing signed by the party granting 
or assigning die same.<*** 

(a) Wills Act, 1837, s. 3- ^ 

(b) Law of Property Act, 1925, s- 53 (i) (r). This is one great diHcr- 

ence between a trust interest and an ordinary thing in action. 

1802. Transfers of beneficial interests in trusts Rule in 
take efi^ect in the order in which notices in writing 

of such transfers are received by the trustee**’ after 
he has acquired control of the trust property.'**’ 

Notice to one of co-trustees is notice to all but if 
notice is given only to one or more of co-trustees, 
and the trustee or trustees who have received notice 
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die without having, in fact, communicated such notice 
to their co-trustees, a subsequent bond Jide transferee 
who, without notice of the previous transfer, gives 
notice to the then existing trustee or trustees, will 
take priority over the earlier transferee/‘*> 

(a) I>earJe v. Hall 3 Russ. i. (For the meaning of “ trustees ”, 

see Law of Property Act, 1925, s. 137 (2)). 

The rule in Dearie v. Hall now applies to trust interests in 
land, ante^ % 1226, but only as from 1926 (Law of Property Act, 
1925, S. 137 (7». 

(b) Law of Property Act, 1925, s. 137 (i). 

Re Dallas^ [1904] 2 Ch. 385, 

(c) WardM, Duncomhe^ [^^93] A.C. 369. 

Consequently, so long as a trustee who received the notice 
continues to be a trustee, the person giving notice cannot be ousted 
(TVard v. Duncombe, ubi supra). Trustees, however, are not deemed 
to have notice of an assignment of his beneficial interest by one of 
their number who is also a beneficiary ; unless in fact notice reaches 
them (Browne v. Savage (1859), 4 Drew. 635). 

(d) Re Phillips^ Trusts^ [1903] i Ch. 183. 

On the other hand, a transferee who gives notice to all the 
trustees for the time being Js safe 5 even if they all die and are re- 
placed by new trustees who, in iket, do not know of the transfer 
(Re TVasdale^ Brittin v. Partridge^ L^^99] ^ Ch. 163). Where there 
are successive assignments of the beneficial interest, and some of the 
assignees do, and some do not, give notice to all the trustees, difficult 
questions of priority may arise, which are probably settled by the 
application of the doctrine of subrogation (cf. Re Kensington (Lord)^ 
Bacon v. Ford (1885), 29 Ch. D. 527). Trustees are not bound to 
give information to strangers about the state of the trust fund 5 but, 
if they do, they are bound by their statements, and must make good 
any loss incurred by the enquirer on the faith of them (Low v. Bou^erie, 
[1891J 3 Ch. 82;. 



TITLE IX-SPECIAL RULES APPLICABLE 
TO CHARITABLE TRUSTS 

1803 . Subject to any savings and exceptions pro- Auuramtr,' 
vided by Act of Parliament, an assurance inter vivos 
of land (including tenements or hereditaments, of 
whatsoever tenure, but not including money secured 
on land, or other personal estate arising from or con- 
nected with land), and an assurance inter vhos of 
personal estate to be laid out in the purchase of land, 
to or for the benefit of any charitable use, will, if 
executed after 1925, be void, unless it complies with 
the following requirements, viz. : — 

(i) it must take effect in possession for the benefit 
of the charitable use immediately from the 
making thereof ; 

(ii) it must be without power of revocation, re- 
servation, condition, or provision for the bene- 
fit of the assuror or of any person claiming 
under him, other than is provided in § 1804 ; 

(iii) it must (unless it is of stock in the public 
funds, or unless it is made in good faith for 
full and valuable consideration) be made at 
least twelve clear months before the death of 
the assuror ; 

(iv) it must, if it is stock in the public funds 
(unless it is made in good faith for valuable 
consideration) be transferred in the public 
books at least six clear months before the 
death of the assuror ; 

(v) it must (unless it is of stock in the public 
funds or is a registered disposition of regis- 
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tered land, or is one of the assurances re- 
quired to be salt to the Board of Education), <»> 
be sent to the offices of the Charity Com- 
missioners within six months after its execu- 
tion, or within such extended period as the 
Commissioners may allow.<*» 

(a) Education Act, 1921, 5. 117 (wMch exempts gifts for educational 

purposes from all restrictions). 

(b) Mortmain and Charitable Uses Act, 1888, s. 4 ; 1891, s. 3. 

Settled Land Act, 1925, s- 29 (4). 

1804 , The following and similar provisions, if 
they reserve the same benefits to persons claiming 
under the assuror as to the assuror himself, are not 
deemed to be provisions for the benefit of the assuror 
within the meaning of § 1 803 (ii), viz. : — 

(i) the grant or reservation of a peppercorn or 
other nominal rent, or of mines of minerals, 
or of any easement ; 

(ii) covenants or provisions as to buildings, streets, 
drainage, nuisances, and the like, for the use 
and enjoyment as well of the land assured 
as of any adjacent or neighbouring land ; 

(iii) a right of entry on non-payment of any such 
rent or on breach of any such covenant or 
provision. 

Mortmain and Charitable Uses Act, 1888, s. 4 (4). 

1805 . Any interest in land, or personal estate 
directed to be laid out in the purchase of land, may 
be assured to or for the benefit of any charitable use by 
the testament of a person dying after 4th August 1891. 

Mortmain and Cliaritable Uses Act, 1891, ss. 7, 9. 

But, unless the Court or the Charity Commissioners 
is or are satisfied that land assured or directed to be 
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purchased is required for actual occupation for the 
purposes of the charity, the following rules apply ; — 
Mortmain and Charitable Uses Act, 1891, s. 8. 

(i) The land assured must be sold within one year 
from the death of the testator, or such ex- 
tended period as may be detemiined by the 
Court or the Commissioners. 

IbiiL s. 5- 

(ii) If it is not so sold, the land vests forthwith 
in the Official Trustee of charity lands ; and 
the Commissioners must take all necessary 
steps to effect a sale of such land with all 
reasonable speed. 

mi. s. 6. 

(iii) Personal estate directed to be laid out in the 
purchase of land will be held to or for the 
benefit of the charitable uses, as if there had 
been no such direction. 

Ibid, 3- 


1806 . All land vested or to be vested in trustees Daati 
on or for charitable purposes is deemed to be settled 

land {ante, § i44-i) ; and the statute or other instru- ** 
ment creating the trust, or under which it is 
administered, will be deemed the settlement. 

Settled Land Act, 1925, s. 29 (i). 

1807 . The trustees in whom land, held on or for Tnsutsim 
charitable, ecclesiastical, or public trusts or purposes, fotnenof^ 
is vested, though not deemed to be statutory owners ^ 
{ante, § 1440), have, in reference to the land, all 

the powers conferred by the Settled Land Act, 1925, 
on a tenant for life and on the trustees of a settle- 
ment {ante, %% 1440, 1454, 1459-1462). 

Settled Land Act, 1925, s. 29 (i). 
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Definition « 
"•charity’' 


1808. For the purposes of this Title, a charitable 
use means a use for the relief of poverty, the advance- 
ment of education or religion, or any other purpose 
deemed to be for the benefit of the community 
generally ;<»> even though restricted to a particular 
area*’’^ or class.**'* 

(a) Income Tax Special Purposes Commissioners v. Pemsel^ [1891] A.C 

531- 

(b) Goodman v. Sahash Corpn. (1882), 7 App. Cas. 633. 

(c) But not to a class which traces its descent from named individuals 

{Re Compton^ Powell v. Compton^ [^ 945 ] Ch. 123). 

The question as to what constitutes a “ charitable ” purpose has 
always been one of difficulty, for as it has been said, “ it has that 
worst root of title, an ancient and obsolete statute ” — 43 Eliz. 
c. 4 in the preamble to which was set out objects which were 

deemed to be charitable. Though that statute was repealed by the 
Mortmain and Charitable Uses Act, 1888, the terms of the preamble 
were perpetuated in s. 13 (2) of the Act of 1888. In practice the 
Courts rely substantially on the preamble (see Peterborough Royal 
Foxhound Show Society v. Inland Revenue Commissioners^ [^93^] 
2 K.B. 497), though it has never been regarded as exhaustive and 
the Courts have extended its terms by analogy. 
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SECTION I 

MARRIAGE 

TITLE I—CTLEBRATIOX OF MARRIAGE 

1809. Marriage in English law is the voluntary Definition 
union for life of one man and one woman to the ex- 
clusion of all others. 

This was the definition by Lord Penzance based on ecclesiastical 
authority in Christian states [Hyde v. Hyde and Woodmansee (1866), 

L.R. I P. & D. at p. 133), In Nachimson v, Naekimsm, [1930] 

P. 217, where a marriage contracted in Russia was dissolved by a 
Soviet Court on the mere application of one of the parties without 
the other party having any legal right to object, the Court of Appeal 
held that the means of dissolving a marriage legalized by a recognized 
sovereign state did not invalidate the marriage in English Law. 

In Baindail (otkenoise Lawson) v. Baindail, [1946J P. 12Z, the Court 
of Appeal held that where a Hindu in India marries a Hindu woman 
according to Hindu ntes, his subsequent form of marriage in England 
with an Englishwoman was bigamous, the first marriage being valid 
though potentially bigamous. See also Srint Fasan [otherwise Clayton) 

V. Srini Fasan, [1946] P. 67, and note to § i%'^ 2 infra ; and observa- 
tions of Lord JowiTT, C., in IFeatherley v. IFeatherley, [1947] t All 
E.R. 563, H.L. 

1810. A marriage may be celebrated in England — / emr of 

Tfsarriagf 

(i) according to the rites of the Church of Eng- 
land ; or 

Marriage .Act, 1836,8. i. 

In the case of a marriage according to the rites t)f the Church 
of England, it is not necessary that the words of the marriage service 
should be spoken by the parties, if their consent is sufficiently evi- 
denced 5 and deaf and dumb persons may show their consent by signs 
[Harred v. Harrod (1854), l K. & J. 4). 

1037 
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(ii) according to the usages of the Society of 
Friends (“ Quakers ”) ; or 

Marriage Act, 1823, s. 31. 

Marriage Act, 1836, s. 2. 

10 &: II Viet. (1847) c. 58. 

Marriage (Society of Friends) Act, i860, s. i. 

Marriage (Society of Friends) Act, 1872, s. i. 

If both parties are not members of the Society of Friends, the 
marriage is not valid unless, when notice is given to the Superintendent 
Registrar {post, § 1816 (i)j a certificate of a registering ofiicer of the 
Society of Friends is produced, to the effect that the marriage is 
authorized by the rules of the Society (Act of 1872, s. i), which 
are proved by a copy purporting to be signed by the recording clerk 
for the time being of the Society (Act of 1860, s. i), 

(iii) according to the usages of the Jews (where 
both parties are Jews) ; or^ 

Marriage Act, 1823, s. 31. 

• Marriage Act, 1836, s. 2. 

10 & II Viet (1847) c. 58. 


(iy) according to such form and ceremony as 
the parties may see fit to adopt, provided 
that it is solemnized in a duly registered 
place, in the presence of a registrar and two 
witnesses, and that each party shall say : 
“ I do solemnly declare, that I know not of 
any lawful impediment why I, A. B., may not 
be joined in matrimony to C. D.” and “ [I 
call upon these persons here present to witness 
that] I, A. B., do take thee, C. D., to be 
my [lawful] wedded wife” {or “husband ”). 

Marriage Act, 1836, s. 20. 


The Welsh equivalent of the above words may be used in places 
where Welsh is commonly used or preferred (Births and Deaths 
Registration Act, 1837, s, 23 5 Marriage Act, 1898, s. 14,). In the 
case of a marriage celebrated in the presence of an “ authorized person” 
under the Marri^e Act, 1898, ss. 5, 6 [post, § 1812). the words in 
square brackets above may be omitted. 


^oms of 

htablisked 

^ohurck 


1811. A marriage according to the rites of the 
Church of England must be celebrated by, and in the 
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presence of, a minister in Holy Orders of the Church 
of England, and of two or more witnesses/*’ . A per- 
son (even though in Holy Orders) cannot validly 
celebrate his own marriage/**’ 

(a) Marriage Act, 1823, s. 28. 

R. V. Mi//is (1844), 10 CL & Fin. 534. 

The requirement of two witnesses is directory only ; and a mar- 
riage has been held valid, although only one witness was present 
(JFing V. Taylor (1861), 30 LJ. (P.M. & A.) 258 ; {Ussher v. 
Ussher, [1912] 2 1 . R. 445). 

(b) Beamish v. Beamish (i86l), 9 H.L.Cas. 274. 


1812. A marriage not according to the rites of the 
Church of England, or the usages of the Quakers or 
Jews, must be celebrated, if in a registered building, 
in the presence of some Registrar of Births, Deaths, 
and Marriages, of the district in which such building 
is situated,**’ or in the presence of an “ authorized 
person ” appointed under the Marriage Act, 1898 ;***> 
if at the office of a Superintendent Registrar of Births, 
Deaths, and Marriages, in the presence of him and 
of some Registrar of the district/ «> In each of these 
cases the presence of two witnesses is also required/*” 

(a) Marriage Act, 1 836, s. 20. (A registered building is a place of wor- 

ship belonging to some religious body other than the Church of 
England, and duly registered according to law s. 1 8).) 

(b) S. 6. (An “ authorized person ” is a person duly authorized by the 

trustees or other governing body of the building to solemnize the 
marriage 

(c) Marriage Act, 1836, s. 21. 

(d) Ibid, ss. 20, 21 ; Marriage Act, 1898, s. 6. 

There is no statutory requirement as to the presence of any 
ojfEciating minister or witnesses in the cases of Quaker and Jewish 
marriages. ' 

1813. Where a marriage is to be celebrated 
according to the rites of the Qiurch of England, it is 
necessary that within three months before the cele- 
bration of such marriage **’ — 

(i) public notice of such intended marriage 


Forms of 

other 

marriages 


Notice bef 01 
Church of 
England 
marriage 
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(“ publication of banns ”) be given audibly 
upon three Sundays during morning 
service (or, if there is no morning service, 
during evening service), immediately after 
the Second Lesson in any parish church or 
public chapel in which banns of matrimony 
may be lawfully published, which is the 
usual place of worship of the persons to be 
married or of either of them although neither 
of such persons dwells in the parish or 
chapelry,**’’ provided that seven days’ notice 
be given to the minister of the persons’ 
names, abodes, and period of abode or, 

(a) Marriage Act, 1823, ss. 2, 9. (“ Church ” includes certain chapels 

of the Church of England licensed for the purpose by the bishop) 
(Act of 1823, ss. 3, 4 ; Marriage Act, 1836, s. 26). 

(b) But under the Clergy (National Emergency Precautions) Measure, 

1939 (2 & 3 Geo. 6, No. 3), or regulations thereunder, where 
services were entirely suspended owing to war conditions, banns 
could be published and marriages solemnized in any other church 
in the diocese designated by the Bishop. 

(c) Marriage Measure, 1930, No. 3 (Church Assembly) amending 

Marriage Act, 1823, ss. 2, lo. (Such person must by s. 4 of the 
1930 Measure be enrolled on the church electoral roll of the area 
in which such parish church or public chapel is situate.) 

In die cases of marriages of ofScers, seamen, and marines of His 
Majesty’s Navy, the Naval Marriages Act, 1908, s. i, makes provi- 
sion for the publication of banns on board ship. The Marriage Act, 
1932, authorized under certain conditions the publication of banns 
and the solemnization of marriages in naval, military, and air force 
chapels, and this act was amended by the Marriage (Members of 
His Majesty’s Forces) Act, 1941 (4 & 5 Geo. 6, c. 47), so as to allow 
the marriage of members of the forces in other buildings certified as 
more convenient than that in which ordinarily the ceremony would have 
taken place and to extend the time for such ceremony during the war 
period over and above the statutory periods to one year. The Banns 
of Marriage Measure, 1934 (Church Assembly), No. 2, allows under 
certain conditions lay persons to publish banns. 

(ii) a special licence be obtained from the Arch- 
bishop of Canterbury for a marriage at any 
convenient time or place ; or. 
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25 Hen, VIII (1533)9 c. 21, ss. 2-4. 

Marriage Act, 1 823, s. 20. 

Marriage Act, 1836, s. r. 

(iii) a common licence be obtained from the 
Vicar General of the Archbishop of Canter- 
bury or the Archbishop of York, or from the 
Chancellor or surrogate of a bishop of a 
diocese ; or, 

25 Hen. VIII (1533), c. 21, s. 9. 

Ecclesiastical Jurisdiction Act, 1847,3. 5. 

Marriage Act, 1823, ss. 10-19, as amended by the Marriage Measure, 

1930, No. 3, s. 3, whereby the former requirement of fifteen days’ 
residence immediately preceding the grant of the licence is no longer 
an essential, but an alternative. 

(iv) a Superintendent Registrar’s certificate be ob- 
tained, as provided in § 1 8 1 6 post. 

Marriage Act, 1836, ss. 4, 5. 

Births and Deaths Registration Act, 1837, s. 36. 

By the Marriage Measure, 1930, No. 3, s. 2, marriages may be 
solemnized on production of the Superintendent Registrar’s certificate 
in any parish church or public chapel such as is defined in subs, (i) 
above, 

1814 . Under the Royal Marriages Act, 1772, Sojx*/ 
descendants of George II above the age of twenty- 
five years might marry without the consent of the ' 
Sovereign within twelve months of giving notice of the 
intention to the Privy Council, provided that both 
Houses of Parliament do not formally refuse their 
sanction, but no such descendant under twenty-five 
years of age, save the issue of princesses marrying 
into foreign jfamilies, may marry without the consent 
of the Sovereign under the Great Seal and declared in 
Council. 

Royal Marriages Act, 177® (12 Geo. Ill, c. ir). 

Sussex Peerage Case (1844), ii Cl. & Fin. 85. 

See also His Majesty’s Declaration of Abdication Act, 1936 (i Edw. 

VIII, c. 3), whereby after the abdication King 
Edward VIII (the Duke of Windsor) and his issue, if 
any, have no title to the succesaon to the throne, s. 1 of 
the Act of Settlement, 1700 (12 & i j Will. 3,c. 2), being 
construed accordingly, and the Royal Marriages Act, 

1772, ceases to apply to him or his issue. 
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1815 . When a marriage is to be celebrated not in 
accordance with the rites of the Church of England, 
it is necessary that, within three months before the 
celebration of such marriage, either — 

(i) a Superintendent Registrar’s certificate be 
obtained, as provided in § i8i6 post; or^ 

Marriage Act, 1836, s. 4. 

(ii) a Superintendent Registrar’s certificate and 
licence be obtained, as provided in § 1817 
post. 

Marriage and Registration Act, 1856, ss. 2, 6. 

1816 . A Superintendent Registrar’s certificate is 
obtained as follows : — 

(i) Notice in writing of the intended marriage 
must be given by one of the parties to the 
Superintendent Registrar of the district in 
which the parties have had their usual place 
of abode and residence for not less than seven 
days next preceding, or, if they dwell in 
different districts, to the Superintendent Regis- 
trar of eacli district, in a prescribed form.**’ 
The Superintendent Registrar must forth- 
with enter a copy of such notice in a book 
kept by him, c^ed the Marriage Notice 
Book,**^^ and cause the notice to be suspended 
or affixed in his office, in some conspicuous 
place.<«> 

(a) Marriage Act, 1836, s. 4. 

Marriage and Registration Act, 1856, ss. 2, 4, and Sched. A. 

(b) Marriage Act, 1836, s. 5. 

(c) Marriage and Registration Act, 1856, s. 4. 

(ii) Such notice, or a copy thereof, must remain 
exhibited in the office of the Superintendent 
Registrar for twenty-one days. 

Marriage and Registration Act, 1856, s. 4. 

(iii) After twenty-one days from the entry of 
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such notice in the Marriage Notice Book, 
the Superintendent Registrar must (subject 
to § 1822 pos:i) issue to the person giving 
such notice a certificate in the prescribed 
form of such notice having been given. 

Marriage and Registration Act, 1 856, s. 4 ; and Sched. B. 

1817 . A Superintendent Registrar’s certificate and 
licence is obtained as follows : — 

(i) Notice in writing of the intended marriage, 
stating that such marriage is to be by licence, 
must be given by one of the parties to the 
Superintendent Registrar of the district in 
which the party giving such notice has had 
his usual place of abode or residence for 
the space of fifteen days immediately pre- 
ceding.'®* The Superintendent Registrar 
must forthwith enter a copy of such notice 
in the Marriage Notice Book but the 
notice must not be suspended in the office 
of the Superintendent Registrar.^*’ 

(a) Marriage and Registration Act/ 1856, ss. 2, 6. 

(b) Marriage Act, 1836,8. 5. 

(c) Marriage and Registration Act, 1856, s. 5. 

(ii) After the expiration of one whole day after 
the entry of such notice in the Marriage 
Notice Book, the Superintendent Registrar 
must (subject to §§ 1818-1821 posi) issue to 
the person giving such notice, a certificate of 
such notice having been given, and also a 
licence to marry. 

Marriage and Registration Act, 1856, s. 9, and ScHed. B. 

' 1818 . The consent of the following persons is 
(subject to § 1819 post) required for the marriage 
of any min or, not being a widow or widower : — 

(i) both parents, if living together ; 


Superin- 
tendent ' 
Registrar's 
certificate 
and licence 


Consent to 
marriage 
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(ii) if the parents are divorced or separated b>ii 
order of Court or agreement, the parent in 
whose favour a custody order is made or who 
is given custody by the agreement ; 

(iii) to the parent deserted by the other ; 

(iv) if both parents have been deprived of custody 
by the Court, the custodian appointed by the 
Court ; 

(v) if one parent is dead, the surviving parent ; 

(vi) if a guardian has been appointed by a deceased 
parent, either or both of the surviving parent 
or the guardian ; 

(vii) if both parents are dead, the guardian or 
guardians appointed by the deceased parents 
or by the Court. 

Guardianship of Infants Act, 1925, ss. 4, 5, 6, 9, and Sched. (amending 

Marriage Act, 1823, s. 16, and Guardianship of Infants Act, 1886, 

s. 5). 

In the case of illegitimate minors the consent required is of the 
mother or the custodian appointed by the Court, or, if the mother is 
dead, the guardian appointed by her. 

Comm 6y 1819. If the consent of any person whose consent 
Ceuri (Q {jjg marriage is required under § 1818 cannot be 
obtained by reason of absence, or inaccessibility, or 
disability, the appropriate ecclesiastical authority or 
the Registrar-General or the Court may consent 
to the marriage. If the person whose consent is 
required refuses his consent the Court may give its 
. consent notwithstanding. 

Guardianship of Infents Act, 1925, s. 30, amending the Marriage Act, 

1823, s. 17, and the Guardianship of Infants Act, 1886. 

The absence of consent does not make the marriage void (R. 
V. Birmingham (Inhabitants) (1828), 8 B. & C. 29 ; and sec Holmes v. 
Simmons (i868), L.R. i P. & D. at p. 528 ; Prowse v. Spttrwaj and 
5fl«;/sy(i877),46L.J.(P.)49j Plummer v. Plummer, [1917] P. 163. 
But a forfeiture of interest in property by ilie Court might follow if the 
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ige of a minor is procured without consent by the felse oath or 
ation of one of the parties (Marriage Act, 1823, ss. 14, 23 ; 
age and Registration Act, 1856, s. 19 ; see He Rutter, Donald- 
Ruiter, [1907] 2 Ch. 592). 

820 . When either of the parties to the intended 
iage is a minor, not being a widow or widower, 
>erson applying for such a licence as is described 
1813 (iii) antCf pr for such certificate or certifi- 
and licence as is referred in§§ 1816, 1817 ante^ 
state on oath, in the case of a licence under 
>13 (iii), or make a solemn declaration in the 
of a certificate, or certificate and licence, under 
3 1 6, 1817, that the consent of such person (if any) 
>e consent is required under § 1818 ante^ has been 
ned, or that there is no such person. No such 
ce, certificate, or certificate and licence may be 
id unless such statement on oath or declaration (as 
:ase may be) has been made. 

Marriage Act, 1823,5. 14. 

Marriage and Registration Act, 1856, s. 2. 


821 . A person whose consent is required under 

18 ante, may — 

(i) at the time of the ‘ publication of the banns 
of the marriage, and in the church where 
such banns are published, openly declare 
his dissent from such marriage. The effect 
of such declaration is to make the publication 
of banns void ; 

Maniage Act, 1823, s. 8. 

(ii) forbid the issue of the Superintendent Regis- 
trar’s certificate, or certificate and licence, re- 
ferred to in §§ 1816, 1817 ante, by making an 
entry in a prescribed form to that effect in 
the Marriage Notice Book, before the issue 
of the Superintendent Registrar’s certificate. 


Evidence of 
consent 


Forbidding 
the marriage 
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No such certificate, or certificate and licence, 
may be issued after such prohibition ; and 
such certificate, or certificate and licence, 
if issued after such prohibition, is void ; 

Marriage Act, 1836, ss. 9, 10, 40. 

(iii) enter a caveat against the issue of such licence 
as is described in § 1813 (iii), or such certificate 
or licence as is referred* to in §§ 1816, 1817 
ante. After die entry of such caveat, no 
licence, certificate, or certificate and licence, 
may be issued until such . caveat has been 
withdrawn or disposed of. 

Marriage Act, 1823, s. 11. 

Marriage Act, 1836, s. 13. 


Place of 
Church of 
England 
marriage 


1822 . Subject to the provisions of the Marriage 
(Members of His Majesty’s Forces) Act, 1941 (see§ 1813 
ante, note), a marriage celebrated in accordance with 
the rites of the Church of England must be cele- 
brated — 


(i) if with publication of banns, in the church 
or one .of the churches in which the banns 
have been published ; 

Marriage Act, 1823, s. 2. 

Marriage Measure, 1930, No., 3, s. J. 

(ii) if a special licence under § 1813 (ii) ante, 
has beai obtained, in the place specified in 
such licence ; 

Marriage Act, 1823, s. 20. 

Marriage Act, 1836,8. i. 


(iii) if a common licaice under § 1813 (iii) 
ante, has been obtained, in the church speci- 
fied in the licence, which must be any parish 
church or public chapel which is the usual 
place of worship of the persons to be married 
or of either of them, although neither of such 
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persons dwells in the parish or diapclry to 
which such parish church or public chapel 
belongs. 

Marriage Mwure, No. 3, ss. i, 5, amending the Marriage" Act, 
823, s. 2, but still requiring the essential of fifteen days’ residence immedi- 
tely before the grant of the licence laid down by the Marriage Act, 1923, 
10, in the case of persons who wish to marry in their parish church though 
: is not their usual place of worship. 

(iv) if a Superintendent Registrar’s certificate, 
under § 1813 (iv) ante, has been obtained, 
in the church specified in such certificate. 

Marriage Act, 1836, s, 42. 

1823 . A marriage not celebrated in accordance 

wth the rites of the Church of England must be 
lelebrated in the place specified in the notice and 
:ertificate described in §§ i8i6, 1817 Such 

)lace must (except in the case of marriages cele- 
>rated in accordance with the usages of the Quakers 
>r Jews) be a registered building, or the office of 
he Superintendent Registrar.<»» 

(a) Marriage Act, 1836,5.42. 

(b) ss. 20, 21. 

As a rule, the registered building must he in the district in which 
•ne of the parties has dwelt for the required time. But there are 
xceptions (Marriage Act, 1840, ss, i, 2), 

1824 . By the Marriage Act, 1939, where one 
>arty resides in England and the other in Scotland 
acilities are provided as to notices and other formali- 
ies which bring into conformity the marriage laws of 
England and Scotland governing the celebration of 
narriages in England and regular marriages in Scot- 
and. 

Marriage Act, 1939 (2*3 Geo. VI, c. 33). 

1825 . Every marriage, unless a special licence 
las been obtained as mentioned in. § 1813 (ii) antCy 
nust be celebrated with open doors,‘»> between the 
lours of eight in the morning and six in the aftemoon.<^> 


Place of 

other 

marriages 


Parties 
resident in 
England and 
Scotland 


Canonical 

hours 



Marriages 

celebrated 

abroad 
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(a) Marriage Act, 1836, ss. i, 20. 

Marriage Act, 1886, s. i (i). 

(b) Marriage (Extension of Hours) Act, 1934, s. i, extending the pre- 

existing hour of 3 to 6 P.M., and applying equally to marriages 
solemnized abroad under the Foreign Marriage Act, 1892 (see 
1 826 (iv) pst'). 

1826. A marriage, for the purposes of English 
law, may be validly celebrated out of England in any 
of the following ways : — 

(i) according to the form recognized as valid 
by the law of the country in which the 
marriage takes place ; 

Dalrymplev, Dalrymple (i8il)^ 2 Hag. Con. 54. 

Swifts. Kelly (1835), 3 Knapp, 257, H.L. 

Smonin v. Mallac (i860), 2 Sw. & Tr. 67. 

Bwiftey. A, -G, for Ireland^ [1^12] A.C. 276. 

Apt (pthmoise Magnus) v. Apt, [1947] i All E.R. 620 (proxy 
marriage in Buenos Aires of Englishwoman while resident and 
domiciled in England declared valid in Argentinian and there- 
fore English law). 

(ii) according to the fomi recognized as valid 
by the law of the State to which the parties 
belong, in cases where the marriage is cele- 
brated either [a) in a place in which the 
parties enjoy the privilege of ex-territori- 
ality,'a> or (S) in a place in which the use of 
the form recognized by the local law is im- 
possible 

(a) R. V. Brampton (1808), 10 East, 282 (marriage of a British soldier 

serving in St. Domingo) ; 

Pbtliips V, Phillips (1921), 38 T.L.R. I JO (marriage in church 
mission hall in China) ; Wolfenden v. Wolfenden (1945), 62 
T.L.R. 10 (valid marriage in mission church in China in English 
common law). 

(b) hidings. Smith (1821), 2 Hag. Con. 371. 

Dicey, Conflict of Laws, (5th edn.) p. 733. 

The « form recognized as valid by the law of the State to which 
the parties belong ” includes, in the case of British subjects, the form 
recognized as valid by the English common law before Lord Hard- 
wickeds Marriage Act of I753> ^ religious ceremony performed 

by a minister of tlie Churdi of England or of the Roman Catholic 
or some episcopal Church {Limerick {Countess) v. Limerick {Earl) 
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(1863), 32 L.J. (P.M. & A.) 92. But see Caihenuood v. Caslm 
(1844), 13 M. & W. 261). 

(iii) by a chaplain or officer or some other person 
officiating under the orders of the command- 
ing officer of a British army, within the lines 
of such army serving abroad ; 

Foreign Marriage Act, 1892, s. 22. 

(iy) according to the provisions of the Foreign 
Marriage Act, 1892, in cases wffiere the 
marriage is celebrated outside the United 
Kingdom, between persons of whom one at 
least is a British subject. 

Foreign Marriage Act, 1892, ss. 1-21. (Under this Act, a marriage 
may be celebrated either in accordance with the rites of the Church of England, 
or according to such form and ceremony as the parties may see fit to adopt, 
provided that they use the words set out in § 1 8 lo (iv) ante, including those 
in square brackets, but omitting the word “ do (s. 8 (3).) Whatever form 
is adopted, a Marriage Officer (such as a British ambassador or consul, or the 
Commander of one of His Majesty’s ships), and two witnesses, must be 
present. But another person may celebrate the marriage (s. 8 (2)). Notice 
of the intended marriage, similar to that required by § 1 816 (i) ante, must be 
given to the Marriage Officer, not less than fourteen days, or more than three 
months, before the marriage (ss. 2, 6, 8 (i)). As regards consents of parents 
and guardians to the marriage of minors abroad, provisions similar to those of 
§§ 1818, 1819 ante apply (s. 4). The marriage must be celebrated at the 
official house of the Marriage Officer, or on board one of His Majesty’s ships 
on a foreign station (ss. 8 (2), 1 3 (2)), in the former case with open doors, and 
between the hours of eight in the forenoon and six in thf* afternoon (see 
§ 1825, note (b), ante). 

The Merchant Shipping Act, 1894, ss. 240 (6), 253 (i) (viii), 
appears to contemplate the possibility of a marriage of necessity being 
celebrated on board a British merchant ship (see Latey on Divorce 
(13th edn.}, p. 30 ; cf. Du Moulin v. Druitt (i860), 13 LC.L.R. 
212. 


1827 . Where there is evidence of a ceremony of Presumption 
marriage having been gone through, followed by the 
cohabitation of the parties, everything necessa:^ for 
the validity of the marriage will be presumed in the 
absence of decisive evidence to the contrary, even 
though it may be necessary to presume the grant 
of a special licence. 
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These vrards, adopted and approved by Lord Merrivale in 
Spivackv. Spivaci, [1930J W.N. 46, were used by Bargrave Deane^ 
J., in Halsbury’s Laws of England. Compare the Scottish doctrine 
of “ habit and repute ”, and the legal presumption of a lawful 
marriage after prolonged cohabitation, upheld in De Thoren v. 
^.- G . ri876). I App. Cas. 686, 



TITLE II— INVALID AND VOIDABLE 
MARRIAGES 

1828. A marriage celebrated in England is void 
unless celebrated substantially in one of the ways 
specified in Book IV, Title I, ante. 

1829. A marriage purporting to be celebrated in 
accordance with the rites of the Church of England 
is void — 

(i) if, to the knowledge of both parties, the 

marriage (not being a marriage by special 
licence) is celebrated in any place other 

than such church as is described in § 1822 
(i), (iii), (iv) ante ; 

(ii) if, to the knowledge of both parties, the 

marriage (not being a marriage by special 
licence) is celebrated without due publication 
of banns, or such licence or certificate as is 
described in § 1813 ante; 

(iii) if, to the knowledge of both parties, the 

marriage is celebrated by a person not in 
Holy Orders. 

Marriage Act, 1823, s. 22. 

Marriage Act, 1836, s. 4.2. 

Marriage Measure, 1930, No. 3, ss. i, 5. 

The publication of banns under a name known to both parties 
to be false in any material particular, with the object of concealing 
identity, avoids the marriage {Tongue v. Tongue (1836), I Moo. 
P.C.C. 90 (concealment of Christian name) ; M'tdgeley v. W (l 859), 
30 L.J. (P.M. & A.) 57 (Christian name only) ; Wormald v. Neale 
and Wormald (1868), 19 L.T. 93 (false surname) ; CKpehase v. 
Chipchase, [1942] P. 37 (fe.lse surname)). If the defect is known to 
one party only, the marriage is valid (R. v. Wroxton {Inhabitants) 
(1833), 4 B. & Ad, 640 (^se name) ; Gompertz v. Kensit (1872), 
L.R. 13 Eq. 369 (omission of Christian names) ; Templeton v. 

ZOSI 

NN 


Informality 

generally 


In Church 
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marriages 
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Tyree (1872), L.R. 2 P. & D. 420 (incorrect ages) 5 Greaves v. 
Greaves (1872), L.R. 2 P. & D. 423 (no banns or licence)). A mis- 
description in a licence (at any rate unless fraudulent) will not in- 
validate a marriage (Cope v. Burt (1809), ^ Hag. Con. 434 (assumed 
names) 5 Ewing v. Wheatley (1814), 2 Hag. Con. 175 5 Haswell v. 
Haswell and Gilbert (1881), 51 L.J, (P») 15) (two additional Christian 
names put in by mistake)). In Cope v. Burt, ubi supra at p, 439, and 
in Lane v. Goodwin (1843), 4 Q.B. at p. 366, the opinion was ex- 
pressed that a licence might not be valid if obtained for one person 
with the intention that it should be used for another, A marriage 
celebrated by a person not In Holy Orders, but supposed by the parties 
to be in Holy Orders, is probably valid. But the point is doubtful 
(Howie (Lord) v. Corri (1820), 2 Hag. Con. at p. 288 5 R. v. Ellis 
(1888), 16 Cox, C.C., at p. 471 5 Marriages Validation Act, 1888). 


In other 
marriages 


1830 . A marriage purporting to be celebrated in 
one of the ways described in § i8io ante^ other 
than a marriage according to the rites of the Church 
of England, is void — 

(i) if, to the knowledge of both parties, it is 
celebrated in some place other than the place 
specified in the notice and certificate de- 
scribed in §§ 1816 and 1817 ante ; 

(ii) if, to the knowledge of both parties, it is 
celebrated without such notice as is described 
in §§ 1816 and 1817 ante, or without such 
certificate and licence (where a licence is 
necessary) as is therein described ; 

(iii) if, to the knowledge of both parties, the 
marriage (not being a marriage according 
to the usages of the Quakers or Jews), is 
celebrated without the presence of such Regis- 
trar, Superintendent Registrar, or “author- 
ized person”, as is required under § 1812 
ante. 


Marriage Act, 1 836, s. 42. 

Marriage Act, 1898, ss. 6 (3), 15. 

A misdescriptioii in a notice leading to the Superintendent Rceis- 
tms ttrtificate or licence does not make the marriage void ; even 
t^ugh the misdescriprion he known to both parties, and fraudulent 
{Holmes V. Stmmons{m%), L.R. i P. & D. 523 ; Prowsev. Spurway 
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and Bowley (1877^, 46 L.J. (P.^ 49 ; Re Rutter, Donaldson v. Rutter, 

[1907] 2 Ch. 59 ^ (surname false to the knowledge of both parties)). 

No question as to the correctness of the statement of the dwelling of 
either of the parties in the notice can be raised after the marriage has 
been celebrated (Marriage and Registration Act, 1856, s. 17). 

1831. A marriage is void if either of the parties Lttnecy 
was, at the date thereof, a lunatic who had been so 
found by inquisition, or whose person and estate had 
been committed to the care and custody of particular 
trustees ; unibss he had, before such marriage, been 
declared sane by a competent Court, or by such trus- 
tees or the majority of them. 

Marriage of Lunatics Act, 1 8 1 1 . 

Turner v, Meyers (1808), x Hag. Con. at p. 417. 

1832. A so-called marriage is void if, at the date Prenious 
thereof, either party was lawfully married to some 
other person ; even if one or both of the parties was 
ignorant of the previous marriage, or believed that 

it had been dissolved by death or otherwise. 

Re Wilson^ s Trusts (1865), L.R, r Eq. 247 ; affirmed sub nom- Shaw v. 

Gould {\%(>%\ L.R. 3H.L. 55. 

The general principle that English law does not recognize as 
valid a polygamous or potentially bigamous union must be qualified 
to some extent. The Judicial Committee of the Privy Council has 
often recognized as valid polygamous marriages in states where such 
unions are lawful and given effect to legal consequences such as 
legitimacy and rights to property arising from such unions. See note 
to § 1809 supra — Baindail {otherwise Lawson) v. Baindail^ and also 
Halsbury's Laws of England (Hailsham edition), Vol. VI, § 340, 
p. 284 ; and Dicey^s Conflict of Laws (5th edn.) p. 282, note (i). 

But a foreigner, or a British subject domiciled abroad, who has duly 
contracted a marriage in England according to English law, cannot 
thereafter dispute the validity of the marriage on the ground of any 
personal incapacity imposed by the law of his domicil {Chetti v. Chetti, 

[X909] P. 67 5 Brook V. Brook (1861), 9 H.L. Cas. 193). The de- 
cision in R, V- Naguib, [1917] i K.B. 359, merely decided that, as 
there was no proof of a previous marriage in Eg5q)t by the Mahom- 
edan defendant on which he could rely to avoid a marriage in England 
with an Englishwoman, that defence failed, and left open the question 
whether the Court could recognize the Egyptian marriage if it had 
been proved. 
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1833. A so-called marriage is void — 

(i) if the parties to it are related by blood to one 
another lineally, or as brother and sister, 
unde and niece, aunt and nephew ; 

(ii) if (subject to the exceptions in § 1 834 posi) one 
of the parties is related, through a former 
wife or husband, to the ‘other in one of the 
degrees or ways specified in (i), 

28 Hen. VIH (1535) C. 7, ss. 7, ii. 

28 Hen, VIII (1536) c. i6, s. 2. 

32 Hen. VIII (1540) c. 38. 

I Eliz. (1558) c. I, s. 3. 

Marriage Act, 1835, s. 2. 

V. Chadwick (1848), ir Q.B. 205. 

Re Woody Ex parte Naden (1874), 9 ^7^^* 

Relationship of the half-blood has in this respect the 
same effect as rdationship of the whole blood and 
illegitimate blood relationship the same as that of 
legitimate.***’ But illicit carnal connexion docs not 
constitute affinity.* 

(a) Mette v. Mette (1859), ^ ^0 ^^7 (Mf-sister of wife). 

R. V. Brighton {Inhabitants) (1861), i B. & S. 447 (daughter of 

illegitimate half-sister of wife). 

(b) R. V, St. Giles in the Fields {Inhabitants) (1848), 1 1 Q.B. 173, 244. 

R. V- Chadwick^ ubi supra. 

R. V. Brighton {Inhabiiants)^ ubi supra. 

(c) WingY. Taylor {iZ 6 l)y 30 L.J. (P.M. & A.) 258. 

Before the Marriage Act of 1835, such marriages were merely 
voidable by sentence of the ecclesiastical court, which could only be 
pronounced during the lifetime of both parties (Marriage Act, 1835). 

1834. So-called marriages between persons within 
the prohibited degrees annexed to the Book of Com- 
mon Prayer are void, save for the following excep- 
tions provided by statute, which are, for civil purposes, 
valid — 

(i) a man and his deceased wife’s sister or half- 
sister ; 

Deceased Wife’s Sister’s Marriage Act, 1907, ss. i, 5. 
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(ii) a woman and her deceased husband’s brother 

or half-brother ; 

Deceased Brother’s Widow’s Marriage Act, 1921, s. r. 

(iii) a man and 

(a) his deceased wife’s brother’s daughter 
(niece by marriage) ; 

(^) his deceased wife’s sister’s daughter (niece 
by marriage) ; 

(c) his father’s deceased brother’s widow 
(aunt by marriage) ; 

(/3?) his mother’s deceased brother’s widow 
(aunt by marriage) ; 

(f) his deceased wife’s father’s sister (aunt 
by marriage) ; 

(f) his deceased wife’s mother’s sister (aunt 
by marriage) ; 

(g) his brother’s deceased son’s widow (niece 
by marriage) ; 

(A) his sister’s deceased son’s widow (niece 
by marriage). 

Marriage (Prohibited Degrees of Relationship) Act, I93i> s. i. 

1835. In none of the above-stated relationships Marriage/ 
is it open to a man to marry a woman whose marriage 

has been dissolved if the former spouse is alive. 

Likewise a man may not marry the sister or half-sister 
of the wife whom he has divorced or who has divorced 
him during the former wife’s lifetime, or the former 
wife of his brother or half-brother whose marriage has 
been judicially dissolved, during the brother’s life-time. 

Judicature Act, 1925, s. 184, as amended by Marriage (Prohibited 
Degrees of Relationship) Act, 193^* 

1836. The so-called marriage of a person under 4gfo/ 
the age of sixteen years is void, if contracted after 
May 10, 1929. 


Age of Marriage Act, 1929, s. i . 
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Insanity 


IVant of 
consent 


Before the date mentioned, the ages for a valid marriage were 
fourteen for a male and twelve for a female. Any marriage of a boy 
or girl under those respective ages was voidable. 

1837. A marriage will be declared void by the 
Court on the ground of the insanity of either of the 
parties, existing at the time of the marriage, if the 
insanity was such as to prevent the insane party from 
understanding the nature of the contract of marriage 
and the duties and responsibilities which it creates.*®* 
The sane party, as well as the insane party through a 
guardian ad litem, may apply to the Court to have 
the marriage declared void on this ground.**** 

(a) Durham v. Durham (1885), 10 P.D. 80. 

Jackson V. Jackson^ [190S] P. 308. 

(b) Durham v. Durham ^ ubi supra "^(petitions by sane 

Hunter v. Edney (1885), 10 P.D. 93 . j party). 

Jkf^^rx(i8o8), I Hag. Con. 414. \ (petitions by insane 
Hancocks. Peaty (1867), L.R. i P.&D. 335.J party). 

After 1937, unsoundness of mind, mental deficiency, and recurrent 
fits of insanity or epilepsy, if existing at the date of the marriage, 
became grounds for dedaring the marriage void, but only subject to 
the conditions set out in § 1840 (Matrimonial Causes Act, 1937, 

7 (^) (^))- See Smth v. Smith [otherwise Hand), [1940J P. 179. 


1838. A marriage may be declared void by the 
Court on the ground that one of the parties went 
through the form of marriage without freely con- 
senting thereto. Bemble : only the party whose want 
of consent is alleged may apply to have the marriage 
declared void on this ground. 


Scott V. Sebright (1886), 13 P.D, 21 (duress and undue 
influence) 

Ford V. Stier, [1896] P. i (parental influence; petitioner 
thought she was going through a betrothal only) 

Szapira v. Szapira Times, Doc. 22; subsequent 

proceedings (1899), Times, Jan. 24 

Hall V. Hall (1908), 24 T.L.R. 756 (erroneous view 
of ceremony) 

Falierv. Falier[ii)2i^), 133 L.T. 830 (the same) 

Neuman v. Neuman Times, Oct, 15 (supposed 

preliminary to marriage) 

Kelly [otherwise Hyams) v. Kelly (1932), 49 T.L.R. 

QO feeremonv regarded sq WmtViaTS 




I (marriage 
I held void). 
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Sullivan V. Sullivan (i8i8), 2 Hag. Con. 238 'l 

Coopery. Crane, [1891] P. 369 (respondent had Wmarriage held valid), 
threatened suicide if petitioner would not marry him) J 

1839 . Where there is free consent to a marriage, 
no fraud or mistake inducing the consent is a ground 
for declaring the marriage void, unless there has 
been unlawful publication of banns {ante, § 1829). 

Wakefield v. Uacka^ (1807), i Phillim. at p. 137. 

Pouget v.^ Tomkins (1812), 2 Hag. Con. 142 (false and fraudulent 
publication of banns, nullity). 

Ewing Y. Wheatley (1814), 2 Hag. Con. 175, at p. 183 (question of 
identity of parties, nullity refused). 

Sullivan v. Sullivan (1818), 2 Hag, Con. at p. 248. 

Moss V. Moss^ [1897] P. 263 (fraudulent concealment of pregnancy; 
decree refused. Sec now, however, § 1840). 

1840 . In 1938, the following additional grounds 
for annulling a marriage came into operation, viz. : 

(i) that the respondent was, at the date of the 
marriage, suffering from venereal disease in a 
communicable form ; 

(ii) that the respondent was, at the date of the 
marriage, pregnant by some person other than 
the petitioner.^®) 

But the Court cannot grant a decree of nullity on 
either of these grounds, unless it is satisfied {a) that 
the petitioner was, at the time of the marriage, ignorant 
of the facts alleged, (^) that the proceedings were 
instituted within a year from the date of the marriage, 
and {c) that marital intercourse with the consent of the 
petitioner has not taken place since the discovery by 
the petitioner of the existence of the grounds for a 
decree. 

Matrimonial Causes Act, 1937? s- 7 - 
(a) Jacksonv. Jackson {otherwise Prudom), [1939] P- 

1841 . A marriage may be annulled, at the in stance 
of one of the parties, on the ground of the incapacity, 
existing at the time of the marriage, on the part of 


Fraud and 
mistake 


Further 
grounds of 
nullity 


Impotence 
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the other, to have sexual intercourse with the peti- 
tioner and the Court may, in its discretion, annul 
such marriage even on the application of an impotent 
party Such marriages are voidable only on the 
petition of one of the parties, and remain valid until 
annulled by the Court acting in its matrimonial 
jurisdiction but, on a decree absolute of nullity, 
the order pronounces the marriage to be and to have 
been absolutely null and void, and that the said 
petitioner was and is free from all bond of marriage 
with the said respondent.'^' 

(a) M. {otherwise D.) v, D. (1885), 10 P.D. 75. It is not necessary, 
as formerly, to allege or prove that the impediment is ‘‘ incurable 
by art or skill”; Brown v. Brown (1828), i Hag. Ecc. 523 ; 
L. V. jL. {falsely called Wl) (1882), 7 P.D. 16. See F, v. P. 
{falsely called FI) (1896), 75 L.T. 192 ; Dickinson v. Dickinson 
{otherwise Phillips')^ [1913] P. at p. 204. A party may be 
capable generally but incapable quoad hunc vel hanc ; and the 
other party will still be entitled to a decree (C. {otherwise HI) v. 
C., [1921] P. 399). Sterility per se is not a ground for nullity ; 

B n V. B n (1854), r Ecc. & Ad. 248 ; L v. L 

{otkerzvise D — — ) (1922), 38 T.L.R. 697. But where a man by 
an operation before marriage rendered himself sterile, the marriage 
was annulled on the ground of his incapacity : J. v. f. (1947), 
{Times, May 24th). The decision of the House of Lords that 
the Court has no power to hold proceedings of this kind in camerd, 
merely in the interests of decency {Scott Scott, [19x3] A.C. 417), 
has been qualified by the Judicature Act, 1925,5.4, which provides 
that evidence on the question of sexual capacity must be heard in 
camera. 


(b) J. V. A. {sued as B) (1885), 19 L.R. Ir. 403. 

G. V. G. {falsely called Kl) (1908), 25 T.L.R. 328. 
Davies Y. Davies {otherwise Mason), [1935] P. 58. 


But Norton v. Seton {falsely called Norton) (1819), 3 PhilL 
147 ; Lewis {falsely called Hayward) v. Hayward (1866), 35 L.J.P. 
A ’ Halfen {otherwise Boddington) v. Boddington (x88i), 

Turner v. Thompson (1888), 13 P.D. 37 ; Dickinson v. 
Dtcktnson (otherwise Phillips)y uU supra. The validity of the marriage 
cannot be impeached, after the death of either party, on the ground of 
impotence (J. v. B. (i 868), L.R. i P. & D. 559)." Yet it may be so 
impeached by a third person on some other ground of invalidity. 

(c) Faremonth v. Watson (i8ri), i PhiUim. 355 (incestuous marriage). 
r^ning-v. Reane (1812), z Phillim. 69 (mental incapacity). 
E//tottv. Garr (1812), 2 Phillim. 16. 

A.y. B., uhi supra. 
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(d) Though the effect of a decree absolute of nullity for impotence is to 
wipe out the marriage retrospectively {Newiould v. A.-G., [1931] 

P. 7 5 (a legitimacy issue)), it is not necessarily void ai initio for all 
purposes [Dotkeortk v. Dale, [1936] z K.B. 503, an Inland 
Revenue case, and Fowke v. Ftnoke [1938], Ch. 774 (deed of 
separation between the spouses binding though marriage 
annulled for impotence)). After 1937, a child bom of a marriage 
afterwards declared void on the ground of pregnancy, insanity, or 
venereal disease (see § 1840) will nevertheless be legitimate 
(Matrimonial Causes Act, 1937, s. 7 (z)). 

1842 . Since 1937, a marriage is voidable on the Wilfi‘f 
ground that it has not been consummated owing to 

the wilful refusal of the respondent to consummate it. 

Matrimonial Causes Act, 1937, s. 7 (i) {a). 

Thus statutory effect is given to the decision in DicJdnson v. 

Dickinson (othet'wise Phillips), [1913] P. 198, which was overruled 
by the C.A. in Napier v. Napier, [1915] P. 184. In Cmen v. 

Covjen, [19+6] P. 36 the Court of Appeal held that if one spouse 
refuses intercourse always except with the use of a contraceptive 
contrary to the wish of the other spouse this constitutes wilful refusal; 
but the aggrieved spouse must prove he has done all possible to over- 
come the other’s reluctance, or he may be held to have acquiesced: 

Baxter v. Baxter, [1947] I AH E.R. 387, C.A. 

1843 . The Court may refuse to annul a marriage Grievance 
on the ground of such incapacity as is mentioned 

in § 1841 ante, if (^le petition is insincere.*®* Delay 
in presenting a petition for annulment, if not satis- 
factorily explained, may be evidence of insincerity ; 
but is not in itself a ground for refusing relief,<»» nor 
is the petitioner’s passion for or sexual intercourse 

with a third person,*®* 

(a) Anon. (1857), Dea. k Sw. 295. 

M-ifalsely called C.) v. C. (1872), L.R. 2 P. & D. 4x4. 

IV. (^falsely called R) v. R. {1876), i P.D. 405. 

G.y.M. (1885), loApp. Cas. 171. 

Nash V. Nash, [194°] P* 60. 

(b) Castleden v. Castleden (1861), 9 H.L.Cas. x86. 

M. (otherwise D.) v. D. {1885), xo P.D. 75. 

T. V. T. (otherwise J.) (1931), 47 T.L.R. 629. 

(c) M. (otherwise D.) v. D, (1885), xo P.D. 75. 

8 . (otherwise G.) v. S., [i 9°73 P- 
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TITLE III— JACTITATION OF MARRIAGE 

1844 . If a person persistently and falsely alleges 
that he or she is married to another, the latter may, in 
a suit of jactitation of marriage, obtain a decree for- 
bidding the former to make such allegations, and 
pronouncing perpetual silence by the respondent 
on the subject. No such decree will be granted in 
favour of a person who has at any time acquiesced 
in the making of such allegations by the other party. 

Hawke {Lord) v. Corti (1820), 2 Hag. Con. 280. 

Campbell v. Corley^ Ex parte Campbell (1862), 31 L.J. (?.M. & A.) 60. 

Thompson v. Rourke^ [l 893] P. 1 1 ; on appeal 70. 

Goldstonev. Smith {otherwise Goldstone) (1922), 38 T.L.R. 403. 

A judgment in such action is not conclusive for or against the 
fact of the marriage in proceedings between other parties (e.g, in 
an indictment for bigamy) 5 and it is not clear that it would be con- 
clusive even between the parties (Duchess of Kingston^ s Case (1776), 
20 Howell St. T. at pp. 542-3 j 2 Smith L.C. (i2th edn.) at pp. 
760-1, per De Grey, CJ.). Quaere : Would a suit for jactitation 
lie in a case where what one of the parties really seeks is a declaration 
by the Court that his marriage is valid or invalid ? It has been 
suggested that this method of procedure, even if it were by way of 
a legal fiction, would enable the Court to make such a declaration 
of validity of marriage as it has at presefht no inherent power to 
pronounce. See De Gasquet James (Countess) v. Mecilenbtirg^ 
Schwerin (Duke), [1914] P. SZ^per Sir S. Evans, P. 



TITLE IV—RIGHTS AND DUTIES ARISING 
OUT OF MARRIAGE 

1845. Husband and wife are under a duty to each 
other to cohabit, <»> unless they have been judicially 
separated or have mutually agreed to separate, or 
unless one party has deprived himself of the rights 
to require cohalDitation by committing a matrimonial 
offence, or has otherwise so acted as to make it un- 
reasonable that the other party should be required to 
cohabit.<<iJ 

(a) tivm V. Mvans (1790), i Hag. Con. at p. 36. 

Wilkinson v. Wilkinson (1871), L.R. iz Eq. 6of. 

Cohabitation does not necessarily involve sexual intercourse. 
The Court will not make an order for cnfordng such intercourse 
[Orme v. Orm (1824), 2 Add. 382 5 Rme v. Kme (1865), 34 L.J. 
'P.M, & A.J ii i). But unreasonable refusal of such intercourse 
iustifies ihe other party in withdrawing from cohabitation {Dnvis v. 
Davis, [1918] P. 85), and, though it does not constitute desertion 
Jackson V. Jackson, [1924] P. 19 j Weatherley v. Wtatherley, [1947J 
v All E.R. 563, H.L.), it would be a good answer to a petition by 
he refusing party for restitution of conjugal rights {Synge v. Synge, 
;i900] P. 180 i affirmed, [1901] P. 317). A mere offer to live 
inder the same roof is no answer to a suit for restitution of con- 
ugal rights {Wily v. Wily, [1918] P. i; Lacey v. Lacey {ic)^i), 
yj T.L.R. 577} or to a charge of desertion {Slawson v. Slawson 
1942), 167 L.T. 260). 

(b) Clark V. Clark (1885), 10 P.D. 188. 

Russell v. Russell, [1895] P. 315, at p. 333. 

Williams v. Williams, [1921] P. at p. X34. 

But the existence of a separation deed is not always a bar to a 
tethion for restitution of conjugal ri^ts or a finding of desertion, 
;.g. where covenants in the deed have been broken {Kennedy v. 
i^ennedy, [1907] P. 49 5 Looker v. Looker, (1918) P. 1325 Watson 

Watson, [1938] P. 25®)* 

(c) I.e. conduct such as adultery, cruelty, or desertion, which would 

entitle the injured party to sue for divorce or judicial separation. 

(d) Rmsell v. Russell, [1895] P. 3i5> 

O/db^v. [1896] P. 175. 

An agreement for separation entered into, before marriage, is 
oid, as opposed to public policy Ifirodie v. Bro&e, [1917] P. 271). 

XO3I 


Cohabitation 
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1846. If one spouse leave the other, the lattei 
may obtain from the Court a decree for restitutior 
of conjugal rights, unless the respondent prove jusi 
cause for leaving.*®’ Such a decree cannot be en- 
forced by attachment ; but, where it is obtainec 
by the wife, the Court, at the time of making the 
decree or at any time afterwards, may order that, 
in the event of the decree being disobeyed, the 
husband shall make to her such periodical payments 
as may be just. The Court may order the periodical 
payment to be secured for the joint lives of the parties 
or any shorter period.***’ 

(a) According to the principles and procedure of the ecclesiastical courtt 

retained hy Judicature Act, 1925, ss. 32, 103. Just cause wat 
indicated in Moggv. Mogg (1824), 2 Add. 292 (gross indecency oi 
petitioner) ; Beery. Beer (1906), 22 T.L.R. 338 ; Fisk v. Fisk 
{1920), 36 T.L.R. 248 (excessive drink so as to render married life 
impossible) ; Russell v. Russell ^ uM supra (gross but false charges). 
Ruinous extravagance would be just cause (G. v. G., [1930] P. 72); 
but intemperance per se would not be {Greene v. Greene^ [1916] 
P. 188) ; nor wife’s inability to agree with stepchildren {Oldroya 
V. Oldroyd, uhi supra). Sentence of imprisonment on a spouse does 
not necessarily justify the other spouse in continuing to live apart 
after the former’s rdease {FFilliamson v. Williamson (1882), 7 
?,D. 76) unless it constitutes cruelty ; Bosw or thick v. Bosworthick 
(1901), 86 L.T. 121 ; Boyd v. Boyd^ [193B] W.N. 336. 

(b) Judicature Act, I925> s. 187, re-enacting substance of Matrimonial 

Causes Act, 1884, s. 2. 

Tangyew. Tangye^ [ 19 ^ 4 ] I*- 201 (overruling Qlnfterhnck v. Clutter- 
huck{igx^), 108 L.T. 573). 

As to the effect of disobedience to an order for restitution in con- 
stituting statutory desertion, see post, § 1867. As to the right of 
th^e husband to sue a third person through whose acts he is deprived 
of *e consortium of his wife, see ante, §§ 926, 929. As to possible 
rights of the wife in a similar case, see ante, %% 930, 931. 


1847. A husband is not entitled to use force, or to 
keep his wife in confinement, for the purpose of com- 
pelling his wife to live with him nor is he entitled 
to a writ of Habeas Corpus for the purpose of restor- 
ing her to his custody.<t» 

(a) 5 V. [1891] X S.B. 671. (The husband was compelled 

/i.\ » r of Habeas Corpus to restore his wife to liberty -I 

(b) R. V. I^ggatt (1852), 18 Q.B. 781. ^ 
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1848. It is the duty of a husband to maintain his Maintenance 
wfe according to his estate and condition ;<»> unless 
they are living apart through her fault.'^*) 

(a) Jenkins v. Tucker (1788), i Hy. Bl. 90, at p. 94, per Gould, T. 

Read V. Legard (1851), 6 Exch. 636. 

(b) Hindley v. Westmeath Qdarjttis) (1827), 6 B. & C. 200. 

R. V. Fiintan (1830), i B. & Ad. 227. ^ 

Johnston v. Sumner (1858), 3 H. & N. 261. 

Culley V. Charman (1881), 7 Q.B.D. 89. 

The husband’s liability may be enforced (i) by criminal pro 
ceedings under the Vagrancy Act, 1824, ss. 3, 4, and the Poor Law 
Act, 1930, ss. 14, 18, 19, if the wife in consequence of the husband’s 
neglect becomes chargeable to the Poor Law authorities, (ii) by an 
order of a court of summary jurisdiction for payment to the Poor 
Law authorities towards her support (Poor Law Act, 1930, s. 19), 

(iii) by proceedings under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1925 (seepw/,§ 1872), (iv) by means of a 
suit for restitution of conjugal rights (see ante, § 1846) or for judicial 
separation (seepost, §§ 1 867-1 868, 1871). Thehusband’sduty to main- 
tain his wife is also recognized in the rules relating to the wife’s power 
to pledge the husband’s credit (past, §§ 1854-1855), The husband, if 
the breadwinner, is entitled to determine the place of residence, and " 
the scale of living. See G. v. G., [1930] P. 72 j Jackson v. Jackson 
(1932), 146 L.T. 406 : Mansey v. Mansey, [1940] P. 139. Cf. 

King V. King, [1942] P. i. If a man covenant in a deed of separation 
to provide for his wife during her life and he dies before her the coven- 
ant is binding on the estate ; Kiri v. Eustace, [1937] A.C. 491. 

1849. A wife is under no liability to maintain Liability of 
her husband, except that, if she has property, and 
her husband becomes chargeable to a Poor Law 
authority, a court of summary jurisdiction may make 
and enforce such order against her for the mainten- 
ance of her husband as it may make and enforce, 
under the Poor Law Act, 1930, s. 19, against a 
husband for the maintenance of his wife if she becomes 
chargeable to a Poor Law authority ; and if a wife 
divorce her husband on the ground of his insanity 
she may be ordered to contribute towards his main- 
tenance.‘‘’> 

(a) Poor Law Act, 1930, s. 14. 

Law Reform (Married Women and Tortfeasors) .\ct, 193 5 > Sched. II. 

(b) Matrimonial Causes Act, 1937, s. 10 (2). 
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The primary liability for the maintenance of the wife’s children 
and grandchildren remains on the husband (Poor Law Act, *930» 

s. 14 (2))- 

1850 . At common law a husband was liable for 
expenses reasonably incurred in respect of the funeral 

his wife/*’ even though she was livng apart from 
him at her death, (i*’ and he was entitled to be repaid 
or to retain, out of her property, any such expenses 
paid by him.<c> But by the combined effect of the 
Married Women’s Property Act, 1882 (45 & 46 Viet, 
c. 75, s. I (i)), the Law Reform (Married Women and 
Tortfeasors) Act, 1935 (25 & 26 Geo. 5, c. 30, ss. i, 
2 (i)}, and the Administration of Estates Act, 1925 
(15 Geo. 5, c. 23, ss, 32 (i), 33 (i) (2), and 34 (3)) the 
common law rule is no longer applicable, a wife being 
in the same position as a man or a feme sole.<*” 

(a) Jenkins v. Tucker (1788), i Hy. Bl. 90. 

(b) Ambrose v. Kerrison (1851), 10 C.B. 776. 

Bradshaw y. Beard 12 C.B. (N.S.) 344, 

(c) Gregory v. Lockyer (1821), 6 Madd. 90. 

Willetery, Dobie (1856), 2 K. & J. 647. 

Be McMyUy hightboum v. McMyn (1886), 33 Ch. D. 575. 

In the two earlier cases, the wife had by her testament charged 
her separate property with payment of funeral expenses. But Re 
McMyn (in which the husband, being executor, was held entitled 
to retain funeral expenses, although the estate was insufficient to 
pay creditors) showed that die husband^s right did not depend on there 
being any charge by will. 

(d) Reesy. Hughes [1946] K.B. 517, C.A. In this case a married 
woman died possessed of a considerable estate. Her executors 
sued her husband for funeral and medical expenses. 'Fhe 
Court held that the deceased’s estate was liable for these 
expenses, and left open the question whether a husband re- 
mained liable on his deceased wife’s leaving no estate. 

1851 . When a wife permits her husband to 
receive the income of her estate for their joint 
purposes, while the parties are living together and 
the husband is maintaining the wife, it is presumed 
that it was intended that such income should become 
the property of the husband. 
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Caion v. Rideout (1849), i Mac. & G. 599. 

Edward y. Cheyne (No. 2) (1888), 13 App. Cas. 385. 

Re Dixon, Heynesv. Dixon, [1900] 2 Ch. at p. 580, pw- R igby, L.J. 

There is no such presumption when accumulations of the wife’s 
Kome have been used to make a purchase in the husband’s name ; 
nd the burden of proof in such a case is on the husband to show that 
gift to him was intended {Meraer v. Mercier, [1903] 2 Ch. 98). 
imilarly, where the husband receives capital belonging to the wife’s 
state, the burden of proof is on him to show that it was a 
ift {Dixon V. Dixon (1878), 9 Ch. D. 587 ; Re Flamank, Wood v. 

W/f (1889), 40 Ch. D. 4^1). Regard being had to the purpose of 
le Law Reform (Married Women and Tortfeasors) Act, 1935, it 
jes not appear that the above-mentioned presumption is affected by 
lat Act. 

1852 . When husband and wife are living Wife’ 

3gether,<a> or only temporarily living apart,<^>> and 
ic wife makes savings out of money given to her 
y the husband for household purposes, or for the 
laintenance of herself and her children, such savings, 
id any investments representing them, belong to 
le husband ; unless there is evidence that he in- 
mded them to be her property. If either spouse, 
r any person claiming through either, seeks to 
stablish a gift from one to the other during the 
larriage, there must be sufficient evidence of a 
efinite intention to make the gift.<®’ 

(a) Lady Tyrrel’s Case (1674), Freem (K.B.) 304. 

Barrack v. McCulloch (1856), 3 K. & J. at p. 1 14 ; fer Wood, V.C. 

Blackwell v. Blackwell^ [^ 943 ] ^ All. E.R. 579. 

(Cf. NeaPs Case, cited in Herbert v. Herbert (1692), Prec. Ch. 44 ; 

Mangey v- Hungerford (prior to 1734), cited in 2 Eq. Cas Abr. 

App. 156 ; Balfour V. Balfour, [1919] 2 K.B. 571.) 

The rule does not apply to the wife’s savings from her own 
•operty (Jldessenger v. Clarke (1850), 5 Exch. at p. 2 f)%,per Alder- 

B. ; Re Mackensde, Mackenzie v. Edwards-Moss, [19^^] ^ Ch, 

p. 598). 

(b) Messenger y, Clarke (1850), 5 Exch. 388. 

Birkeit v. Birkett (rgo8), 98 L.T. 540. 

In Slanning v. Style (i 734 )> 3 P- Wms. 334, the expressions 
‘ the husband, and in Brooke v. Brooke (1858), 25 Beav- 342, the 
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duration of the separation, and other circumstances, were sufficient 
to prevent the husband from claiming the savings (see Birkeit v. 
Birkett, ubi supra). 

(c) Mescs V. Mews (1852), 15 Beav. 529 (savings of poultry and dairy 
business carried on by wife on husband’s farm). 

Re Whittaker (1882), 21 Ch. D. 657. 


1853. The separate income or profits of a married 
woman living with her husband are deemed to be the 
income of the husband, for the purposes of Income 
Tax. 

Income Tax Act, 1918, All Sclieds. Rule 16. 

IJ.v. Creamer, [^ 9 ^ 9 ] t K.B. 564. 

Sadie v. l.R.C., [1924] 2 K.B. 198. 


1854. A wife living with her husband may 
pledge her husband’s credit for necessaries suitable 
to his position and the manner in which the household 
is maintained unless her husband has either 
(i) supplied her with sufficient necessaries, or money 
to purchase the same, or (ii) expressly forbidden 
her to pledge his credit.'”) 

(a) PkiUipson v. Hay ter (1870), L.R. 6 C.P. at p. 41. 

Morel Brothers Co.y Ltd, v. Westmorland {Earl) ^ [1904] A.C. r r. 

Paqutny Ltd, v. Beauclerk^ [1906] A.C. 148. 

Gray {Miss\ Ltd, v, Cathcart {Earl) (1922), 38 T.L.R. 562. 

(b) Debenham v. Mellon (1880), 6 App. Cas. 24. 

Jolly V. Rees (1864), 5 C.B. (N.S.) 628. 

It makes no difference that the wife has a separate income 
{Seymour v. Kingscote (1922), 38 T.L.R. 586} ; though that fact 
may be evidence that a tradesman gave credit to the wife, not the 
husband {Callotv, Nash (1923}, 39 T.L.R. 292). 

1855. A wife living apart from her husband, 
either with his consent, or by reason of his miscon- 
duct, is entitled to pledge his credit for necessaries 
supplied for the use of herself and their children, 
living with her unless she is provided by him 
with an adequate maintenance,'”) or an income which 
she has agreed to accept as adequate.' Adultery 
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by the wife, unless connived at or condoned by the 
husband, revokes such authority to pledge his credit.*^* 

(a) Rawlyns v. Vandyke (i8oo), 3 Esp. 250. 

Bazeley v. Forder (1868), L.R. 3 Q.B. 559. 

(b) ‘Johnston y (1858), 3 H &N. 261. 

Beale v. Arabin (1877), 36 L.T. 249. 

(c) Hegns V. Forster (1882), 46 L.T. 675. 

Eastland y. Burchell 3 Q.B.D. 432. 

(d) Wilson V. Glossop (1888), 20 Q.B.D. 354. 

Harris v. Morris (i8oi), 4 Esp. 41. 

Tile rules stated in the last two paragraphs appear to be un- 
affected by the Married Women’s Property Act, 1882, and the Law 
Reform (Married Women and Tortfeasors) Act, 1935, except that 
the latter Act provides that in every case of judicial separation if 
alimony has been ordered to be paid by the husband and has not been 
duly paid he is liable for necessaries supplied for the use of his wife 
(ist Sched. amending s. 194 (i) of the Judicature Act, 1925). Other- 
wise on judicial separation a wife cannot pledge her husband’s credit 
(Re Wingfield and Blew, [1904] 2 Ch. 665, C.A.) “Necessaries” 
include normally a wife’s costs in a matrimonial cause, but her 
solicitor must be prompt to avail himself of the special procedure of 
the Divorce Division in that regard. See Dtemford v. Baker, [1924] 

2 K.B, 587 C.A. 5 Abrahams (M.), Sons (sf Co. v. Buckley, [1924] 

I K.B. 903 ; Arnold and Weaver v. Amari, [1928] i K.B. 584 5 
Wright and Wehh v. Annandale, [1930] 2 K.B. 8, C.A. 

1856. A housekeeper or servant presiding over a Housekeeper 
man’s household has the same authority, whilst so 
presiding (but not afterwards), to pledge his credit 

as a wife. 

Ryan v. Sams (1848), 12 Q.B. 460. 

Reneattx v. Teakle (1853), 8 Exch. 683 (approved in Debmham v- 
Mellon^ uht supra^ at p. 33). 

1 857. A child, even though living with his parents. Child 
has not, as such, authority to pledge his parents’ 
credit. 

Mortimore v. Wright (1840), 6 M. & W. 482. 

Shelton v. Springett (1851), it C.B. 452. 


00 



TITLE V— NULLITY, DIVORCE, AND 
JUDICIAL SEPARATION 

NuUH^ 1858. The High Court may pronounce a decree 

declaring a reputed or voidable marriage to be null and 
void on any of the grounds specified in Title II ante,'’^^ 
Such a decree is, in 'the first instance, a decree nisi 
only, not to be made absolute till after the expiration 
of six months from the pronouncing thereof, unless the 
Court by general or special order from time to time 
fixes a shorter time and, upon cause being shown 
in the meantime to the Court by any person (including 
the King’s Proctor), the Court may refuse to make 
absolute such decree nisi, on the ground of collusion, 
or on the ground that material facts were not brought 
before the Court.* 

(a) Judiature Act, 1925,3. 21. 

(b) Ibid.i. 183 (i). By a statute^ order made in July 1946, the 

general delay was reduced to six weeks. 

(c) Ibid. s. 183 (2). 

The King’s Proctor may intervene at any time before decree 
absolute (Judicature Act, 1925, s. 181 (2}), See § 1864 post. 

Gniadsfer 1859. Subject to § i 860 , a petition for divorce 
ditierte may be presented to the High Court either by a 
husband or a wife, on the ground that the respondent: — 

(i) has, since the celebration of the marriage, 
committed adultery or, 

(ii) has deserted the petitioner without cause for a 
period of at least three years immediately pre- 
ceding the presentation of the petition ;<»» or, 

(iii) has, since the celebration of the marriage, 
treated the petitioner with cruelty ;<c) or, 

(iy) is incurably of unsound mind and has been 
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continuously under care and treatment for a 
period of at least five years immediately pre- 
ceding the presentation of the petition 
and, 

(v) a petition for divorce may be presented by a 
wife on the ground that her husband has, 
since the celebration of the marriage, been 
guilty of rape, sodomy, or bestiality.* 

(a) Matrimonial Causes Act, 1937, s. 3 (a). 

(b) Ibid, s- 2 (i). 

“ Desertion ” as a ground for divorce means cessation for at least 
three yearsof cohabitation, whether actually effected by the guilty party, 
or as the result of his misconduct (Frowd v. Frowd, [1904] P. 177 at 
p. 179}. Desertion is not always withdrawal from a place ; it is 
often withdrawal from a state of things (Pulford v. Pulford, [192.3] 
P. 18 at p. ai). If a husband persistently commits adultery, his wife 
is justified in leaving him ; and he will then be deemed guilty of 
desertion (^Sickert v. Sickert, [1899] P. 278). But, where a wife has 
obtained, under the Sununary Jurisdiction (Married Women) Act, 
1895 (^ost, § 1872), and acted upon, an order absolving her from the 
duty of cohabiting with her husband, she cannot treat the consequent 
separation as desertion by her husband for the purposes of this para- 
graph {Dodd V. Dodd, [1906J P. 189 ; Harriman v. Harriman, 
[1909] P. 123). The order must be rescinded and desertion con- 
tinue therefrom for another three years before a divorce can be 
obtained (Gatward v. Gatvoard, [1942J P. 97). A separation 
agreement bars desertion unless repudiated {Pardy v. Pardy, [1939] 
P. 288, C.A.) A deserting spouse may terminate desertion by a 
genuine oflFcr to return {Pratt v. Pratt, [1939] A.C. 417), but it must 
not be a mere device to defeat the other spouse’s remedy are v. 
Ware, [1942] P. 49). The reports of cases since 1937 show the 
variety of circumstances which constitute desertion. 

(c) Ibid. 8 . 2 (r). 

“ Cruelty ” is conduct of such a character as to have caused 
danger to life, limb, or health, bodily or mental, or to give rise to a 
reasonable apprehension of such danger {Russell v. Russell, [1897] 
A.C. 395 (see especially per Lord Davey at p. 4 ^^) > F'uans v. 
Evans (1790), i Hag. Con, 35). A wife may by conduct short of 
physical violence be guilty of cruelty : e.g. Horton v. Horton, [ 194 ®] 
P. 187. 

(d) Ibid. 8 . 2 {d). 

There have been a number of reported cases showing tiie hmitaUons 

of divorce under this head. Under s. 3 ^he Matrimonial 
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Causes Act, 1937, a person of unsound mind is deemed to be 
under care and treatment while detained under tlie Lunacy and 
Mental Treatment Acts, 1890 to 1930, and certain Service Acts, 
but while the patient is still under certification permitted absences 
do not break the continuity of care and treatment {Safford v. 
Safford^ [^ 944 ] P- ^ 0 * No part of a patient’s detention in a 
mental home outside England may be taken into account for the 
prescribed continuous period of five years. Care and treatment 
as a voluntary patient only counts if it follows immediately a 
period under certification ; sec, however tBeusonv. Benson^ [1941] 
P. 90. 

(e) Ibid, s. 2. 

This section of the Matrimonial Causes Act, 1937, superseded 
Judicature Act, 1925, as originally enacted. Grounds 
(ii), (iii), and (iv) were entirely new. Until 1 857, no English judicial 
tribunal had power to dissolve a valid marriage. Since the passing 
of the Act, the process corresponding to the old ‘‘ divorce a mensd et 
thoro ” has become known as a “ judicial separation ” 5 and the term 
“ divorce ” is now restricted to a dissolution of marriage by decree or 
statute. 


No divorce 
for three 
years after 
marriage 


Absolute 
bars to 
divorce 


I 860 . No petition for divorce may be presented 
until the lapse of three years from the date of the 
marriage, except by leave of a Judge of the High 
Court on the ground of exceptional hardship suffered 
by the petitioner or of exceptional depravity on the 
part of the respondent. 


Matrimonial Causes Act, 1937, s. i. 

If, at the hearing of the petition, such leave appears to have 
been obtained by any misrepresentation or concealment by tlie 
apptont, the Court may either (i) on pronouncing a decree nisi 
(§ impose the condition that no application for a decree absolute 
shall be made before the lapse of three years from the date of the 
nwriage, or (ii) dismiss the petition. On an originating summons for 
relajation of the three years’ rule, the judge must have regard to 
the mter^ of any children of the marriage, and to the question 
whether there is any reasonable probability of a reconciliation between 
the parties More the lapse of three years from the date of the marriage 
(Matrimonial Causes Act, 1937, s. i (i) (2)). The Judge has 

Chambers, whether' or not 
there is exceptional hardship or depravity, and the Court of 

K ^ consideration to the 

fects . Charlesiy v. Charlesby (1947), 203 L.T. Jo. 262. 


The Court must dismiss any petition for 
divorce if it finds that— 
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(i) the petitioner has, during the marriage, been 
accessory to or connived at the adultery com- 
plained of ; or, 

(ii) the petitioner has condoned the adultery com- 
plained of ; or, 

(iii) the petition is presented or prosecuted in 
collusion with either of the respondents. 

Judicature Act, 1925, s. 178 (i), (2). 

This section was substituted for the original section 178 by s. 4 
of the Matrimonial Causes Act, 1937. The words “ with either 
of the respondents ” are intended to cover the case of a husband’s 
petition, in which the alleged adulterer must (except on special 
grounds) be made a co-respondent, and the case of a wife’s petition, 
in wh ich the alleged adulteress may be ordered to be made a respondent 
{ibid. 8. 177 (2) ; P epperv. Pepper and Baker 17 ; 

Davis V. Davis and Helhing (1928), 138 L.T. 623}. Condonation 
means a complete forgiveness and blotting out of an offence known to 
the amdoner to have been committed, followed by a restoration of 
the stattis quo ante (Keats v. Keats and Montezuma (1859), 28 LJ. 
(P. & M.) 57 5 Cramp v. Cramp and Freeman, [1920] P. 158 ; 
Crocker v. Crocker, [1921] P. 25}. There is no sudi thing as contin- 
gent condonation (Henderson v. Henderson and Crellin, [1944] A,C. 
49}, but a cond(jned offence is revived by any subsequent mafrimonial 
misconduct (Houghton v. Houghton, [1903] P, 150 ; Copsey v. 
Copsey, [1905] P. 94 } Price v. Price and Brown, [k)!!] P. 20l) ; 
Beard v. Beard, [1946] P. 8 (desertion for less than three 3rears 
reviving condoned adultery). Condonation obtained by fraud is not 
an answer to a petition (Roberts v. Roberts and Temple (1917), 
1 17 L.'I', 157). The changes, apart from strengthening the Court’s 
powers of enquiry, are merely consequential on the creation of the 
new grounds for divorce. 

1862. 'fhe Court is not bound to grant a decree of 
divorce if it finds that the petitioner has been guilty of— 

(i) adultery during the marriage or, 

(ii) unreasonable delay in presenting or prosecut- 
ing the petition 

(iii) cruelty towards the other party to the 
marriage ; or. 


Discretion- 
ary bars 
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(iv) having deserted or wilfully separated himself 
or herself from the other party before the 
adultery complained of, without reasonable 
excuse ; or, 

(v) such wilful neglect or misconduct as has 
conduced to the adultery. 

Judicature Act, 1925, s. 178 (proviso substituted by s. 4 of the 
Matrimonial Causes Act, 1937)- 

(a) This discretion is unfettered, though judicial, and the loci classici 

among the authorities at present applicable arc Wilson v. Wilson^ 
[1920] P. 20, and Jptedy. Apted and Bliss, [1930] P. 246, wherein 
Lord Merwvale, without kying down any exclusive principles, 
specified the following considerations which should influence the 
Court : (i) interest of State in maintaining the sanctions of honest 
matrimony ; (2) refusal of decree if it is likely to encourage im- 
morality; (3) disclosure of all material facts; (4) interests of 
children of the marriage ; (5) guilty party to be placed, if possible, 
in a position to marry the person with whom adultery has been 
committed ; (6) fact that parties are not likely to be reconciled ; 
(7) the interest of petitioner in re-marrying and leading a respect- 
able life. These principles were indorsed in effect by Lord 
Simon, C., in Blunt v. Blunt, [1943] A.C. 517, which also kid it 
down that where both parties had committed adultery a decree 
might in proper cases be granted to each. 

(b) To be fatal to a petition the deky must be culpable, something in the . 

'Mature of connivance or acquiescence {Tollemacke v. Tollmache 
(1859), 30 L.J. (P.M. & A.) 113 ; Rickard v. Rickard and Bond 
(1921), 37 T.L.R. 511), such as would have shown the petitioner 
to have been insensible to the loss of his wife {Pellew v. Pellew 
and Berkeley (i 8 59), 29L.J. (P. & M.) 44 ; Binney v. Binney and 
Hill, [1936] P. 178). But various explanations have been 
accepted, such as poverty {^Edwards v. Edwards and Doncaster 
(1900), 17 T.L.R. 38) and misapprehension of the law {Pointon 
v. Pointon and Sutton (1922), 38 T.L.R. 848). Deky by a wife 
was often considered meritorious by the Ecclesiastical Courts in 
dealing with petitions for divorce a mensd et tkoro \ and the Court 
in its divorce a mnculo jurisdiction has excused long delay by a 
wife when she hoped for a reconciliation {Fullerton v. Fullerton 
(1922), 39 T.L.R. 46). But the Court of Appeal declined to 
accept a wife’s explanation that she had waited till her son had 
grown up {Beauclerk v. Beauclerk, [1891] P. 189), 

Decree nisi 1863. Every decree for divorce is in the first 
fir divorce instance a decree nisi, not to be made absolute accord- 
ing to statute till after the expiration of six months 
from the pronouncing thereof, unless the Court by a 
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general or special order from time to time fixes a 
shorter time. As soon as any decree for divorce is 
made absolute, either spouse may (subject to § 1835 
ante) marry again, subject to the right of appeal. 

Judicature Act, 1925, s. 183 (i), 184 (i). 

A General Order was made in July 194^ o*' tli® recommenda- 
tion of Mr, Justice Denning’s Committee on Divorce Procedure 
fixing the shorter period of six weeks. On special application to the 
Court, with due notice to the King’s Proctor, the time had often been 
shortened in particular cases for good cause ; sometimes to give a 
child about to be born an opportunity of legitimacy. For this reason 
also the hearing of divorce suits is sometimes expedited. See § 1858 
ante as to nullity decrees. The time for appealing from a decree 
absolute is six weeks (R.S.C. Order 58, s. 15). No appeal lies in 
favour of any party who, having had time and opportunity to appeal 
from the decree nUi on which the order absolute was founded has not 
done so (Judicature Act, 1925, s. 31 (e)). This applies equally to 
decretis for nullity of marriage (ibid.). 

1864 . upon cause being shown to the Court by 
any person (including the King’s Proctor) after the 
pronouncing of the decree nisi, and before it is made 
absolute, the Court may refuse to make absolute a 
decree nisi for divorce, on the grounds of (a) collusion, 
or {h) that material facts have not been brought before 
the Court, or {c) that the decree was obtained con- 
trary to the justice of the case. 

Judicature Act, 1925, s. 183 (2) and (3). 

Crawford v. Crawford and DUke (1886), ii P.D. ijo, at p. 157, per 
Sir J. I{annkn, 

In Pretty v. Pretty, [19 1 1] P. 83, the decree was made absolute, 
although the petitioner had falsely denied on oath that she had com- 
mitted adultery, and the recent tendency is for the Court to make the 
decree absolute if, on full disclosure at the original hearing, the Court 
would probably have exercised its discretion, but in most cases where 
the attempted deception of the Court is persisted in a decree is refused. 
In addition to the power of showing cause mentioned above, the 
King’s Proctor has a power to intervene during the progress of the 
cause, or at any time before the decree is made absolute, on any of the 
above-mentioned grounds {Sloggett v. Sloggett, [1928] P. 148}. 
** Any person ” may intervene as a member of the public. But this 
does not include parties to the suit {Stoate v. Stoate (1861), 2 Sw. & 
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Tr. 384 ; Harries v. Harries and Gregory (1901), 86 L.T. 262 ; 
Hetvarf^ v. Howarth (1884), 9 P.D. 218) ; for they have another 
remedy Yet a woman named as an alleged adulteress may intervene 
as “ any pejson » {W—M.J. v. W—H.RJV., [1936J 187). 

1865. If the successful petitioner does not, 
within three months'®' after he or shehasbeconie entitled 
to do so, apply for a decree nisi to be made absolute, 
the party against whom it has been made may do so. 
In that event the Court will have power to deal with 
the case as it thinks fit, even to revoke tlie decree nisi. 

Matrimonial Causes Act, 1937, s. 9. 

(a) Mr. Justice Denning’s Committee in 1947 recommended that in 
general this period be reduced to three weeks. 

Any attempt by a wife petitioner to resist such application in order 
to obtain excessive maintenance is discouraged by the Court. (See 
Hunter v. Hunter, [1934] P. 92. Cf. Gower v. Gower, [1938J 
P. 106.) 

1866. No clergyman of the Church of England 
can be compelled to solemnise the marriage of a 
person whose former marriage has been dissolved on 
any ground and whose former spouse is still living. 
Nor will a clergyman be bound, as he had been, to 
allow such remarriage to be celebrated in his church. 

Matrimonial Causes Act, 1937, s. 12, substituted for s. 184 (2) and (3) 
of the Judicature Act, 1925, 

1867. A husband or wife is entitled to obtain 
from the Court a decree of judicial separation — 

(i) on any ground on which a petition for divorce 
might have been presented ; or, 

(ii) failure to comply with a decree for restitution 
of conjugal rights ; or^ 

(iii) on any ground on which a decree for divorce 
a mensS et thoro might have been pronounced 
immediately before the commencement of 
the Matrimonial Causes Act, 1 857 . 

Matrimonial Causes Act% I937» s. $, superseding Judicature Act, 1025, 
8.185(1). 
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In substance, the grounds for a decree of judicial separation before 
and after the commencement of the Act of 1937 are the same, except 
that the two years’ minimum for desertion is increased to three. But 
the Act of 1937 imkes a marked change by applying to proceedings 
for judicial separation the same duties on the part of the Court, and 
the same bars, as in proceedings for divorce (Matrimonial Causes 
Act, 1937, s. 5). A wife who petitions for a decree of judicial 
separation on the ground of adultery may at any stage before decree 
pray instead for divorce {Cartledge v. Cartledge (1862), 4 Sw. & Tr. 
249) 5 and, if she has obtained a decree nisi of divorce, she is entitled, 
unless strong cause is shown to the contrary, to convert it, before 
decree absolute, into a decree of judicial separation (Parsons v. Parsons, 
[1907] P. 331 ; Gn^/Arv. (1912), 106 L.T. 646 ; Ruther- 

fordv. Richardson, [1923] A.C. i ; Daglish v. Daglish, [1936] P. 49). 
But not so as to defeat die King’s Proctor (Drummond v. Drusnmond 
(1861), 30 L.J. (P.M. & A.) 177). 

1868 . The circumstances in which a petition for 
divorce may be granted or dismissed (§§ 1861, 1862) 
apply in like manner to a judicial separation. 

Matrimonial Causes Act, 1937, s. 5. 

Delay in presenting a petition for judicial separation was formerly 
not a ground for dismissing such petition 5 v. Cooke (1863) 

3 Sw. & Tr. 246 5 but now as in divorce unreasonable delay is a 
discretionary bar. In Blanchard v. Blanchard (1928), 44 T.L.R. 
313, Hill, J., held that the Court was bound to grant a decree of 
judicial separation based on the ground of adultery, because the suit 
was brought to secure provision for the wife and for custody, and 
therefore the suit was not brought wholly for a collateral purpose, as 
in Matthews v. Matthews ( 1 859), i Sw. & Tr. 499 ; affirmed (i 860), 
3 Sw, & Tr. 1 61 (where petition was dismissed). 

1869 . A petition (i) for a declaration of pre- 
sumption of death and (ii) for divorce may be pre- 
sented on the ground that the petitioner has reasonable 
grounds for supposing that the other party to the 
marriage is dead. 

Matrimonial Causes Act, 1937, s. 8(1). 

Seven years* absence of the respondent spouse and the fact that 
the petitioner has no reason to believe that such spouse has been living 
within that time, is under this section, evidence of death until the 
contrary is proved (Matrimonial Causes Act, 1937, s. 8 (2)).^ See 
Parkinson v. Parkinson, [ 1939 ] 34 ^* petitioner will be 
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entitled to remarry after decree absolute, in the same way as in other 
suits for divorce or nullity, but if the vanished spouse reappears 
before decree absolute the deaee nisi ftils 5 Manser v. Manser, [1940] 
P. 224. 


1870. The effect of a decree of judicial separation 
is, without dissolving the marriage, to relieve the 
parties from the duty of cohabitation, and to place the 
wife, as from the date of the decree, in the position of 
an unmarried woman, with regard to property, con- 
tracts, and wrongs and injuries, except that when, 
upon a judicial separation, alimony has been decreed 
or ordered to be paid to the wife, and the same is not 
duly paid by the husband, he is liable for necessaries 
supplied for her use. 

Judicature Act, 1925, s. 194 (i), as amended by Law Reform (Married 
Women and Tortfeasors) Act, 193;, ist Sched. 


1871. On the application by petition of a person 
against whom a decree for judicial separation has been 
made, the Court, on being satisfied that the allegations 
contained in such petition are true, may reverse the 
decree at any tune after the making thereof, on the 
ground that it was obtained in the absence of the 
person making the application, or, if desertion was 
the ground of the decree, that there was reasonable 
cause for the alleged desertion. 


Judicature Act, 1925, s. 185 (3). 

This procedure has not been used in modern times, though set up 

“y Act, 1857. s. 23. In tlie one reported 

{Phdltps V. Pkslhps (1866), L.R. I P. & D. 169}, it was held 
mat me non-appearance of me respondent to me original petition for 
judicial sei^tion, owing to a state of ignorance, sufficed for a petition 
for reversal. 


1872. A married woman may obtain from a court 
of summary jurisdiction orders providing fi) that 
she be no longer bound to cohabit with her husband : 
(2) for custody of children ; ( 3 ) for a weekly pay- 
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merit of not more than two pounds for herself and 
ten shillings for each child by way of maintenance, in 
the following cases : — 

(i) if her husband has been summarily convicted 
of an aggravated assault upon her within the 
meaning of the Offences against the Person 
Act, 1861, s. 43 ; or, 

(ii) if her husband has been convicted on indict- 
ment of an assault upon her, and sentenced 
to pay a fine of more than five pounds, or 
to a term of imprisonment of more than two 
months : or, 

(iii) if her husband has deserted her ; or 

(iv) if her husband has been guilty of persistait 
cruelty to her, or has been guilty of wilful 
neglect to provide reasonable maintenance 
for her or her infant children whom he is 
legally liable to maintain ; or, 

(v) if her husband has been guilty of persistent 
cruelty to her children ; or, 

(vi) if her husband has knowingly communicated 
a venereal disease to her ; or, 

(vii) if her husband has compelled her to submit 
to prostitution or, 

(viii) if her husband is an habitual drunkard or user 
of dangerous drugs, or incapable of managing 
his affairs, though not a lunatic so found or 
certified ;<'» or, 

(ix) if her husband has been guilty of adultery.*®^ 

A non-cohabitation or separation order, while in 
force, has the effect in all respects of a decree of judicial 
separation on the ground of cruelty (§ 1870). 
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(a) Summary Jurisdiction (Married Women) Act, 189;, ss. 4, 5. 

Married Women (Maintenance) Act, 1920. 

Summary Jurisdiction (Separation and Maintenance) Act, 1925, s. i. 

(b) Habitual Drunkards Act, 1879, s* 3 ^- 

Dangerous Drugs Acts, 1920 and 1923, 

Licensing Act, 1902,5. 5, amended by Summary Jurisdiction (Separa- 
tion and Maintenance) Act, 1925, s. 3. 

Robson V. Robson (1904), 68 J.P. 416. 

(c) Matrimonial Causes Act, 1937,8. ii (i). 

But a non-cohabitation order should not be made except where 
cruelty or assaults are proved [1909] P. 123). 

No order can be made in favour of a married woman who has com- 
mitted adultery, unless conduced to, connived at, or condoned by the 
husband (Act of 1895, s, 6) 5 and any order will be discharged on 
proof that the woman has voluntarily resumed cohabitation with her 
husband, or has committed adultery {ibid, s. 7}, provided that the 
husband has not been guilty of connivance or conduct conducing, or 
has not condoned the wife’s adultery (Act of 1925, s. 2). 7 'he order 
may also be varied on the application of either party (ibid.) without the 
necessity of producing fresh evidence (Money Payments (Justices 
Procedure) Act, 1935, s. 9). 

1873 . A husband may obtain a separation order 
on the ground that his wife is an habitual drunkard, 
or that she has been guilty of persistent cruelty 
to his children, ‘b) or, that she has been guilty of 
adultery.*®’ 

(a) Licensing Act, 1902, s. 5 (2). 

(b) Summary Jurisdiction (Separation and Maintenance) Act, 1925, 

(c) Matrimonial Causes Act, 1937, s. 1 1 (2). 

1874 . Where a person has been granted a judicial 
separation on an order under the Summary Jurisdiction 
(Separation and M^tenance) Acts, 1895 to 1925, he 
may present a petition for divorce on substantially the 
s^e facts (if they afford a ground for divorce) and the 
Court may accept such decree or order as proof, 
subject to the petitioner giving evidence.'®’ For the 
purposes of such petition a period of desertion im- 
mediately preceding the institution of such previous 
proceedings shall be deemed immediately to precede' 
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the presentation of the divorce petition, if the previous 
decree or order has remained effective/**’ 

(a) Matrimonial Causes Act, 1937, s. 6 (i), (2). But see § 1 859 supra, 

note, as to effect of a separation order on desertion. 

(b) Ibid. 3. 6 (3). 

Green v. Green, [194.6] P. 112 is an application of this sub-section. 

1875. In any matrimonial cause in the Divorce 
Court a wife or putative wife, whether petitioner or 
respondent, may petition for aUmony pending suit, 
which will be allotted according to the principles 
and practice of the Ecclesiastical Courts, usually on 
the basis of one-fifth of the joint incomes, less her own 
income, if any. An additional order may be made 
for the support of young children pending suit. 

Judicature Act, 1925, ss. 21, 32, and 190 (3). 

So long as a wife was a competent suitor in the Ecclesiastical 
Courts in a matrimonial cause, the husband was required to make 
provision for her according to his means pending the suit (Welton v. 
Wehon, [1937] P. 162, 169, 177). If the wife is receiving an allow- 
ance under a deed of separation, the Court will not usually order a 
larger sum to be paid {Birch v. Birth, [1908J W.N. 81 (order refused 
because wife had income from settled fund) ; Wood v. Wood (1887), 
57 L.T. 746 5 Weber v. W iber and Pyne (i 858), 1 Sw. & Tr. 219 ; 
Powell V. Powell (1874), L.R. 3 P. & D. 186). The proportion of 
the husband’s income allotted is not rigidly one-fifth ; the Court 
must have regard to all the circumstances, and allow for the incidence 
of income tax [Sherwood v. Sherwood, [1929] P. 120). 

1876. On any decree for divorce or nullity of 
marriage, the Court may order that the husband ^all, 
to the satisfaction of the Court, secure to the wife such 
gross sum of money, or such annual sum of money 
for any term not exceeding her life, as, having regard 
to her fortune (if any), to the ability of the husband, 
and to the conduct of the parties, it may deem reason- 
able ; and it may, if it thinks fit (in addition or in the 
alternative), order that the husband shall pay to the 
wife during their joint lives such monthly or weekly 
sum for her maintenance and support, as the Court 
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may reasonable.*®’ In case of a decree of 

divorce, an order may be made in favour of a guilty 
wife,**’’ usually dum sola et castaS^^ 

(a) Judicature Act, 1925, s. 190 (i), (2). 

This provision is called “ permanent maintenance The 
al lA rm <^n«' is made usually about one-third of the joint incomes of the 
parties whose marriage is dissolved, less the wife’s income, if any 5 
but in cases of very large incomes the proportion allowed to the wife 
is often less. The Court must make due allowance for the incidence 
of income tax (ShertaooJ V. Sherwood, [1928] P. 215; affirmed, [19219] 
P. 120 5 Sheam v. Sheam, [1931] P. i). What proportion is to be 
secured for the wife’s life depends on what capital or property he 
possesses at the time when the order for security is made, which is 
capable of being secured without detriment to his earning faculties, 
but if the husband die before a security order is made, the wife cannot 
claim against his estute {Dipple v. Dipple, [194.2] P. 65). The 
Matrimonial Causes Act, 1937, (2) ( 4 )> pi'<'vides for main- 

tenance on petitions for divorce on the ground of insanity. The 
Court may order maintenance for children of the marriage to be 
secured during their minority {iUd. s. 10 (4}). 

(b) Bent - 7 . Bent and Footman (1861), 2 Sw. & Tr. 392. 

Robertson v. Robertson and Favagrossa (1883), 8 P.D. 94. 

Edwards v. Edwards and Francis, [1894] P. 33. 

Felton V. Felton and Woodward (1921), 37 T.L.R. 761. 

(c) Ashcroffv.Jshcrqft and Roberts, [1902J P. 270. 

Spiire V. Squire and O’Callaghan, [1905] P. 4. 

Ollier V. Ollier, [19x4] P. 240. 

Fergusson v. Fagussm (1931), 48 T.L.R. 86. 

1877. When a decree of judicial separation is 
made on a wife’s petition, the Court may order the 
husband to make such provision for her as may be 
just, in accordance with the principles exercised by the 
Ecclesiastical Courts in cases of divorce a mensd et 
thoro. 

Judicature . 4 ct, 1925, ss. 21, 23, 190 (3), 

This provision is cdled “ permanent alimony The Court 
has no power to secure it ; and it can only be ordered during joint 
li ves. The assessment is made in the same way as for aSdxnoxrp peridenie 
Ute (see § 1 875 ante ) ; and, if the wife has no means, the award is 
usually about one-thini of the husband’s income, with some extra 
provision*for young children of the marriage the custody of whom has 
been granted to her {Cohb v. Cobb, [1900] P. 294}, 
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1878 . When a decree for restitution of conjugal 
rights is made on a wife’s petition, the Court may 
then or at any time afterwards, in the event of the 
decree not being complied with, order the husband 
to make to the petitioner such periodical payments 
as may be just ; and the order may be enforced in the 
same manner as an order for alimony in proceedings 
for judicial separation. The Court may order the 
husband to secure such payments by deed. 

Judicature Act, 1925,8. 187. 

The principles of assessment of what are known as ‘‘ periodical 
payments ” are practically the same as for permanent alimony (§ 1 877); 
provision being made for joint lives of the spouses, except that all or 
part may be secured. Such security is rarely ordered, unless the 
respondent has independent capital or property capable of being secured 
without detriment to his earning faculties. Alternatively a wife 
petitioner may apply for alimony under s. 193 (4.) of the Judicature 
Act, 1925 5 but this course is rarely taken, because under that 
section the Court has no power to secure payments [Jllison v. Allison^ 
[1927] p. 308). 

1879 . The Court has power, on application at 
any time, to discharge or vary any of the orders 
mentioned in §§ 1875, 1876, 1877 and 1878, having 
regard to all the existing circumstances, including 
any increase or decrease in the means of either party, 
except an order for security which is final. 

Administration of Justice (Miscellaneous Provisions) Act, 1938, s. 14. 
This Act repealed s. 196 of the Judicature Act, 1925, which 
applied only to periodical payments in restitution suits and had 
become superfluous. 

1880 . When a husband has obtained a decree for 
divorce or judicial separation by reason of his wife’s 
adultery, cruelty or desertion, the Court may order 
sucli settlement as it thinks proper to be made of any 
property (either in possession or reversion) to which 
the wife is entitled, for the benefit of the innocent 
party, and of the children of the marriage, oy any or 
either of them. 
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1881. The Court can exercise the same power 
on behalf of a husband who is granted a decree for 
restitution of conjugal rights, not complied with ; 
and the order may be extended to cover periodical 
payments by the wife out of her profits of trade or 
earnings. 

Judicature Act, 1925, s. T91 (2), 


1882. The Court may, after pronouncing a decree 
for divorce or for nullity of marriage, enquire into 
the existence of ante-nuptial or post-nuptial settle- 
ments made on the parties whose marriage is the 
subject of the decree, and may make such orders 
with reference to the application of the whole or any 
part of the property settled either for the benefit 
of the children of the marriage or of the parties to the 
marriage, as the Court thinks fit ; and the Court may 
exercise such powers notwithstanding that there are 
no children of the marriage. 

Judicature Act, 1925, s. 192. 

The question of what is a post-nuptial settlement, ancl^e wide 
latitude given to the words of the section, were fully discussed in 
PnWp V. Prinsep, [1929] P. 225, Prinsep v. Prinsep, [1930] P. 35, 
C.A., and Melvillv, Melvill and Woodward, [1930] P, 99. 159, C.A, 
In variation of settlements the principle on which the Court acts is to 
place the parties in the same position as far as may be, as if the marriage 
had not been dissolved through the fault of one of them, having due 
regard to the interests of the injured party and the children of the 
marriage. Settlements should not be disturbed more than is necessary to 
give effect to these considerations {Prinsep v. Prinsep, ubi supra, per 
Lav7rence, L J., [1930] P. at p. 49). Post-nuptial settlements include 
adeed of separation {Clifford v. Clifford (1884), 9 P.D. 76 5 and con- 
veyance of a house to spouses as joint tenants {Smith v. Smith (1945), 
61 TX.R, 331.) 
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1883. A husband may, on a petition for divorce Damages 
or for judicial separation or for damages only, claim 
damages from any person on the ground of his adultery 

with the petitioner’s wife ; and the Court may direct ' 
in what manner such damages shall be paid and applied, 
and may direct that the whole or any part thereof sha h 
be settled for the benefit of the children (if any) of the 
marriage, or as a provision for the maintenance of the 
wife. 

Judicature Act, 1925,3. 189. 

The claim for such damages is based on the same principles as 
the former common law action for criminal conversation 5 and it may 
be combined with a petition for dissolution of the marriage, as is usually 
the case, or with a petition for judicial separation (see Mason v. Mason 
(1882), 7 P,D. 233, reversed (1883) 8 P.D. 21, N, v. JV., [1913J 
P. 75), or may form the subject of a petition by itself {Cois v. Cox and 
Warde^ [1906] P. 267 ; Bell v. Bell and Cooke (1932), Times, 

June loth. ; Hopkins v. Hopkins and Castle (1933), 5 ® T.L.R. 99). 

Tlie principle in assessing damages is to compensate the husband for 
the loss which he has suffered, and not to punish the co-respondent 5 
though the jury may take into account the outrage to the husband’s 
feelings and the use of superior means to seduce a wife from her duty 
{Butterworth v. Btdterworth and Englefield, [1920] P. 126). The 
social position of the co-respondent may be taken into account (Hinton 
V. Hinton and Spillett (1930J, 46 T.L.R. 585), It is not usual to 
award costs against a co-respondent who had no reason to believe, 
when he committed the adultery, that the respondent was a married 
woman. But there is no hard and fast rule to that effect (Norris v. 

Norris and Smith, [1918] P. 129 ; Bumev, Bume and Helvoet,[i()26] 

P. 17). Condonation by a husband of his wife’s adultery bars a claim 
for damages (Bernstein v. Bernstein^ [^^ 93 ] P* 2,92. If a husband 
has obtained damages in a common law action for enticement of his 
wife (§ 926 ante)t he will not be allowed further damages against the 
defendant, cited as co-respondent in a subsequent divorce suit brought 
by the husband, unless some grave matter for consideration has not 
been dealt with in the enticement action (Menon v. Menon and W orth, 

[1936] P. 200). 

1884. The death of either party to a petition for Death of 
dissolution or nullity of marriage puts an end to the 

but a claim for damages may be proceeded 
with against an alleged adulterer notwithstanding 
the death of the respondent wife.<^> If a co-respond- 


pp 
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ent die before the hearing, the suit against him 
abates ; though the petition may proceed against the 
wife respondent.* 

(a) Sevan v. McMahon and Sevan {falsely called McMahon') (1859), 

2 Sw. & Tr. 58. 

Srocas v Srocas (1861), 2 Sw. & Tr. 383. 

Grant V. Grant and Bowles and Pattison (1862), 2 Sw. & Tr. 522. 

Stanhope y. Stanhope (t886), ii P.D. 103. 

Thomson v. Thomson and Rodschinka, [1896] P. 263. 

Schenck v. Schenck (1908), 24 T.L.R. 739. 

(b) M. V. M. and A. (1910), 36 T.L.R. 305. 

Monsell v. Monsell and Cain, [1922] P. 34. 

Kent V. Atkinson, [1923] P. 142. 

(c) Sutton V. Sutton and Peacock (1863), 32 L.J. (P.M. & A.) 1 56. 

Walpole V. Walpole and Chamberlain, [1901] P. 86. 

Wigglesworthv. Wigglesworth, Bennett and Smith (191 1), 27 T.L.R. 

463. 

If damages have been awarded against a co-respondent, and he 
die before they are paid into Court, his estate is not liable for them 
{Brydges v. Brydges and Wood, [1909] P. 187) ; and the Law Reform 
(Miscellaneous Provisions) Act, 1934, s. i (i), specifically excludes 
this class of claim from its operation, although in such circumstances 
this Act permits a daim for the enforcement of an order for costs 
against his estate {Richards v. Richards, cited in Difple v. Dipple, 
[1942] P. 65). Similarly under this Act if a petitioner die after decree 
absolute an order for costs may be enforced by executors (see also 
Hawks v. Hawks and Fenwick (1876), i P.D. 137). If a husband 
respondent die before the hearing, the Court may order the wife’s 
costs paid into Court to be paid out to the wife’s solicitors {Beaumont v. 
Beaumont, [1933] 39 - 

1885 . The jurisdiction of the Court differs accord- 
ing to the nature of the matrimonial cause and is as 
follows ; — 

(i) Divorce ; where the husband is domiciled in 
England at the institution of the suit.<“> 

(ii) Judicial separation : if (i) the husband is 
domiciled in England at the institution of the 
suit ; or (ii) either spouse is then resident in 
England.**^ 

(iii) Restitution of conjugal rights : where both 
parties are either resident or domiciled in 
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England, or had a matrimonial home in 
England when cohabitation ceased.* 

(iv) Nullity : if the putative marriage was cele- 
brated in England whatever the domicil of the 
parties, providing that the petitioner is resi- 
dent in England ;<«!) or the putative husband 
is domiciled in England,*®* or, where the 
ceremony took place abroad, either the re- 
spondent is resident in England, though 
dotniciled abroad, or the putative wife was 
domiciled in England up to the date of the 
ceremony and is resident in England when she 
institutes the suit.*f> 

(a) Le Mesitrirrw Le Mesitrier^ (1895) A.C. 517, P.C 

Loni Advocate V. Jeffrey ^ 146. 

A.--G,for Alherta v. Cook^ A.C. 444. 

Salve sen {or von T4oran^ v. Austrian Property Administrator^ [1927] 
A.C. 641 (overruling NiAoyetv. Nil>oyet (1878), 4 P.D. i, on this 
point). 

It is not necessary that a co-respondent should be domiciled or 
even n^side in Knghind, or be a British subject {Payment v. Rayment 
and Stuart [1910] P. 271) to give the Court jurisdiction. 

(b) prard V, tPard (1923), 39 T.L.R. 440. 

Anghinelli v. Anghinelliy [1918] P. 247. 

Eustace y. Eustace^ [^ 9 ^ 4 ] P* 45 * 

Raeknrn v. Raelmm (1928), 138 L.T. 672. 

Sim V. Sim^ [jf 944 ] P* 87. 

(c) De Gasfuet "fames {Countess) v. Mecklenburg-Schwerin {Duke)y 

[1914] p. 53. 

Perrin v. Perrin^ [1914] P. 135. 

(d) Simon in v. Mallac (x 860), 2 Sw. & Tr. 67. 

Sottomayor v, tie Barros (1877) 3 P.D. i. 

Linke {otAersoise P^an Aerde) v. Pan Aerde (1894), 10 T.L.R. 426. 

Hutter V. Hatter {othemnse Perry)^ [^ 944 ] P- 95 * 

(e) Sa/resen {or von Lorang) v. Austrian Property Administrator^ u&i 

supra, 

(f) Roberts v. Brennan^ [1902] P. 143. 

irhite {othertvise Bennett) v. White ^ [i 937 ] P- 

l^ut see per contra De RenevUle {Comtesse) {otherwise Sheridan) v. 
De Reneville [r947] 2 All E.R. 112. 

It was held by Bateson, J., in Inverclyde {otherwise Tripp) v. 
Inverclyde, [1931 J P. 29, on the authority of obiter dicta of Lord 
Phillimore in Salveserds Case, uht supra, that, in a suit for nullity on 
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the alleged ground of impotence where the respondent husband was 
domicile abroad, the English Court had no jurisdirtion and the court 
of the domidle had exclusive jurisdiction but this decision has been 
negatived in Hutter v. Butter {otherwise Perry), ubi supra. • The 
jurisdiaion of the English Court in nullity, as well as in judicial 
separation and restitution of conjugal rights, is the same as in the 
Ecclesiastical Courts before 1858. The essential purpose of a suit for 
a declaration of nullity of marriage is to ascertain whether or not a 
valid marriage was ointracted. If, for informality or impotence or 
bigamy or consanguinity, the Court finds that there was no such 
marriage, the decree proclaims that there never was any marriage. 
The Ecclesiastical Courts used to annul incestuous marriages 
wherever solemnized and wherever the pmies lived. Before con- 
sidering the question of jurisdiction, the Court must hear the facts ; 
and, if it appears that there was never any marriage, it may, quite 
apart from Ae fectors of residence or domicile of the male party, 
exercise jurisdiction on the basis that the female petitioner has never 
lost her English domicile through participating in an invalid ceremony. 
This seems to have been the ratio decidendi of Bucknill, J., in White 
V. WKte, ubi supra, but Jones, J., took a contrary view in De Rene- 
vilie's case (supra), 

« 

1886 . There are two exceptions to the exclusive 
rule of domicile as founding jurisdiction in divorce : 
(i) where a husband domiciled in England deserts his 
wife and acquires thereafter a foreign domicile, the 
wife may sue in England (2) in cases of marriages 
during the war which began in 1939 celebrated in 
England between parties, where the husband was at 
the time of the marriage domiciled outside the United 
Kingdom and the wife w?s at that time domiciled in 
England.^*** But apart from these statutory excep- 
tions during coverture a wife keeps and, even after 
hoing granted a decree of judicial separation a wife 
keeps, the domicile of her husband.* 

(a) Matrimonial Causes Act, 1937, s. 13. 

(b) Matrimonial Causes (War Marriages) Act, 1944, 

(c) Harvey v, Fantie (1882), 8 App. Cas. 43. 

Turners, Thompson (1888), 13 P.D. 37. 

Lord Advocate V. Jaffrey^ [1921] i A.C. 146. 

A.-G, for Alberta v*. Cook^ [1926] A.C. 44.4., 

7 /. v.jy., [1928] P.206. 

-D 



NULLITY, DIVORCE, AND SEPARATION 1057 

1887. Indian High Courts have jurisdiction to Indian 
decree a divorce and make incidental orders in cases . 
where the parties are British subjects domiciled in 
England or Scotland, and where a Court in India 
would have jurisdiction if the parties were domiciled 
in India, subject to the grounds of relief and the 
principles and procedure allowed by English law, ' 
and to the petitioner being resident, and the last 
matrimonial residence being, in India. But this does 
not apply unless either the marriage was solemhized 
in India or the matrimonial offence complained of was 
committed in India. 

Indian and Colonial Divorce Jurisdiction Act, 1926, as amended by an 
explanatory Act of 1940 bearing the same title. 

Courts in India have discretion to refuse to hear a petition when 
satisfied that the suit should be heard in the Court of domicile {jhid. 
s. I (i) (dj). The decree may be registered in England and Scotland, 
as the case may be, on the application of any person having an interest, 
e.g. a respondent {JVilJnns v, Wilkins (1932), loi LJ, (P.) 35), and 
may be enforced in the country of the domicile (s. i (i) (3)). The 
Act has been applied by Orders in Council to Kenya, Straits Settle- 
ments, Jamaica, Ceylon, Hong Kong and Burma. 
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TITLE I— LEGITIMACY 

1888 . A person is legitimate who is the child of 
parents between whom the relation of marriage 
existed, either at the time when he was begotten, 
or at the time when he was bom, or at any intervening 
time. 

Co. Litt. 7 b. 

Bl. Comm. 1 , 434. 

Doe i. Birttohistle v. Vardill (1840) 6 Bing.'N.C. 385. 

Gardner 'e. Gardner (1877), 2 App. Cas. 723. 


1889 . The marriage of the parents of a person 
bom before such marriage renders such person legiti- 
mate, if, at the date of the marriage, or on January i 
1927, whichever be the last date, his father was 
domiciled in England or Wales, and neither of his 
parents was at the time of his birth validly married to 
a third person. 

Legitimacy Act, 1926, s. i. 

Re Lowe, Stewart v. Lowe, [1929] 2 Ch. 210. 

M.y. M., [1946] P. 3 1. Approved by Lord Merriman, P., 
in Divisional Court case of C. v. C. (1947), {Timet, 
May 2 1st). 

Where one of the parents was apparently niarried to a woman 
not the mother of the child at the time of the latter’s birth, and a 
decree of nullity for impotence was granted him, it was held that his 
subsequent marriage to the mother of the child legitimated the latter 
{Newhotdd v. A.-G., [193O P- 75 )- Nor does the restriction about 
marriage of the parents apply where the child is domiciled in a country 
where, by the law of the domicile, he would be legitimated by the 
subsequent marriage {Collins v. A.~G. (1931), 145 L.T. 551 ; 
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. Legitimacy Act, 1926, s. 8.;. Earlier decisions of the Divorce Court 
purporting to limit the effect of this Act in regard to orders for 
custody were not followed in M. v. M., ubi supra. 

1890 . Independently of the Legitimacy Act, 1 926, 
the marriage of the parents of a person bom before 
such marriage renders such person legitimate, if the 
father was, both at the date of the birth and at the date 
of the marriage, domiciled in a country in which the 
marriage has, according to the law of that country, the 
elFect of rendering such person legitimate.* But a 
person who is legitimate only by reason of the provisions 
of this paragraph is not entitled to succeed as heir 
of the body, to any real estate in England nor 
can any ascendant or collateral relation of his succeed 
as his heir to real estate in England.* <2' 

(a) Munrjo v. Munro (1840), 7 Cl. & Fin. 84.2. 

Re Goodman^s Trusts (r88r), 17 CL D. 266. 

Re Grove, Vaucher v. Treasury Solicitor (1888), 40 Ch. D. 216. 

Presumably, a similar rule would apply if the law of the father^s 
domicile treated such child as legitimate on any other ground [Re 
Goodman* s Trusts, ubi supra, at p. 297, James, L.J.) 

(b) Doe d. Birtwhistle v. Vardill (1835), 2 Cl. & Fin. 571 ; subsequent 

proceedings Birtwhistle v. Fardill (1840), 7 Cl. & Fin. 895. 

This rule has lost most of its importance by the passing of the 
Administration of Estates Act, 1925. 

(c) Re Dords Estate (1857), 4 Drew. 194. 

Re Cullum, Mercery. Flood, [1924] i Ch. 540. 

1891 . A person legitimated under the Legiti- 
macy Act, 1926, is entitled, as if he had been bom 
legitimate, to take any interest in the estate of an 
intestate dying after the date of legitimation or under 
disposition coming into operation after that date, 
or by descent xinder an entailed interest created after 
that date.<»> On the death intestate of such legiti- 
mated person, his successors take the same interests 
as if he had been legitimate.**** On the death since 
the beginning of 1927, intestate, of the mother of 
an illegitimate child, she having then no legitimate 
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issue, the illegitimate child or his issue succeeds as 
if legitimate ; and the mother of an illegitimate child, 
who dies intestate, succeeds in the same manner to 
the child’s estate.' A legitimated person has the 
same rights and is subject to the same obligations in 
respect of the maintenance and support of himself 
or of any other person as if he had been bom legiti- 
mate.'^> 

(a) Legitimacy Act, 1926, s. 3 (i). 

(b) Ibid. ss. 4, 5. 

(c) Ibid. 3. 9 (i), (2). 

(d) Ibid. s. 6. 

The Act contains saving clauses as to succession to titles of 
honour and property devolving therewith and otherwise. 

1892 . The child of any woman is presumed to be 
the child of any man to whom she was married at 
any such time as is mentioned in § 1888 antei 

Banbury Peerage Case (i8ii), i Sm. & St. 153. 

Gardners. Gardner (1877), 2 4 pp- Cas. 723. 

Russell V. Russell^ [1924] A.C. 687, per Lord Finlay, at p. 705. 

1893 . In legitimacy suits or affiliation proceedings 
the presumption stated in § 1892 may be rebutted 
by proof aliunde that, at any time when the child 
could have been begotten, (i) the father was absent 
from England,'** or (ii) was impotent,"** or (iii) the 
parents had no opportunity of sexual intercourse 
during the marriage,"** or (iv) it is highly improbable 
that such intercourse took place.'i* But direct evidence 
of the husband or wife that such intercourse did not 
take place during the marriage is not admissible to 
rebut the presumption.'®* 

(a) Co. Litt. 244. 

Presumably it is implied that the mother remained in England. 

(b) Banbury Peerage Case (l8ii), i Sm. & St. 153. 

(c) Hawes v. Draeger (1883), 23 Ch. D. 173. 

Burnaby v. Baillie (1889), 42 CL D. 282. 

(d) Morris v. Daoies (1837), 5 Q, & Fin. 163. 

Boseilev.J.-da. (1887), 12 PJD. 177. 

The Poulett Peerage, [1903] A.C. 395, 
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(e) GooMght d. Stevens v. Moss (1777), 2 Cowp. 591, Lord Mans- 
FIELD, at pp. 592, 594. 

R. V. Sourton {Inhabitants) (1836), 5 Ad. & El. 180, 

The Aylesjord Peerage (1885), n App. Cas. at p. 9, per Lord 
Selbokne. 

Burnaby v. Baillie (1889), 42 Ch. D. at p. 294. 

The last rule does not apply to evidence as to intercourse by the 
parties before marriage {The Poulett Peerage, ubi supra) ; followed in 
yacksm V. Jackson {otherwise Prudom), [1939] P. 172. 

1894. In a matrimonial cause, other than certain Rule in 
classes of suits for nullity, neither husband nor wife 

may give evidence tending to show that he or she did 
not have marital relations, if such evidence would 
tend to bastardize a child bom in wedlock. 

Russell V. Russell, [1924] A.C. 687. 

This decision put an end to the established practice in the Divorce 
Court, whereby proof of the birth of a child to a wife and of non- 
access by her husband during the marriage established adultery by 
the wife. The rule does not apply where the child has died before 
the hearing, nor in cases of nullity for impotence {Pamham v. 

Famham {otherwise Daniels), [1937] P. 49 > Burgess {otherwise 
Leadbetter) V. Burgess, [1937] "'lUity under s. 7 (i) (d) of 

the Matrimonial Causes Act, 1937 {Jackson v. Jackson {otherwise 
Prudom), ubi supra, or where the presumption of cohabitation is 
negativ^ by a separation order {Ettenfield v. Ettenfield, [1940] 

P. 96, C.A. 

1895. The duration of the period of gestation is paiodof 

a question of fact in each case. gestation 

Bosvile v. A.-G. (1887), 12 P.D. 177 (276 days). 

Burnaby v. Bailie (1889), 42 Ch. D. 282 {279 days). 

Gaskillv. Gaskill, [1921] P. 425 (351 days considered not an impossible 
period). 

Clark V. Clark (No. i), [1939] P.-228 (174 days held possible). 

For legal purposes it is assumed that the average duration is from 270 
to 280 days. 

1896. Any natural-bom British subject, or any Declaration 
person whose right to be deemed a natural-bom ofiegitmacy 
British subject depends wholly or in part on his 
legitimacy or on the validity of a marriage,'®* being 
domiciled in England or Northern Ireland, or claim- 



io 62 


FAMILY LAW 


Including 

legitimation 


ing any real or personal estate situate in England, may 
petition the Court for a decree declaring all or any 
of the following matters : — 

(i) that the petitioner is the legitimate child 
of his parents ; 

(ii) that the marriage of his father and mother, 
or of his grandfather and grandmother, was 
a valid marriage ; 

(iii) that the petitioner’s marriage is a valid 
marriage 

i 

(iv) that he be deemed a natural-born British 
subject.<*»> 

Any decree made by the Court on such petition 
is binding on the Crown and on all other persons ; 
provided that the decree shall not prejudice any 
person — 

• (i) if it is subsequently proved to have been 
obtained by fraud or collusion ; or, 

(ii) unless that person has been cited or made a 
party to the proceedings, or is the heir-at-law, 
next of kin, or other real or personal repre- 
sentative of, or derives title under or through, 
a person so dted or made a party. 

Judicature Act, 1925, s. 188. 

(a) Any person bom within tbe British. Dominions is prirnd facie a 

natural-bom British subject ; and so are certain other of 

persons. See British Nationality and Status of Aliens Acts, 1914 
to 1943. 

(b) But sec Abraham v. A.-G. (1933), 102 L.J. (P.) 1 1 5. 

A copy of every petition must be served upon the Attorney- 
General, who thereupon becomes a respondent fTudicature Act 
1925, s. 188 (4). 

1897. A person claiming to be legitimated under 
the Legitimacy Act, 1926, is entitled to present a 



LEGITIMACY 


1063 

petition according to the procedure described in the 
last preceding paragraph. 

Legitimacy Act, 1926, s. 2. (A petition may be brought in the County 
Court instead of the High Court.) 

In Greentvay v. A,-G. (1927), 44 T.L.R. 124, it was held that 
such a petition was subject to die ordinary rule of hearing in open 
court. The following cases brought under this Act were reported : — 
Re A. J 5 .’j Petition (19^7). 96 L.J. (P.) 155 ; Kellett v. A.-G. (1930), 
Titnes, January 29th j Ne-whotdd v. A.-G,, [1931] P. 75 ; 5 . {others 
wise U.) V. A.-G. (1931), 48 T.L.R. 66. Collins A.-G (1931}, 
145 L.T. 551 » Abraham v. A.-G., uU supra. 
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TITLE II-DUTIES OF MAINTENANCE 
■ AND EDUCATION 

1898 . Subject to § 1901, the father, mother, 
grandfather, and grandmother, of any person are 
bound to provide, so far as they are able, necessary 
maintenance for such person. 

Poor Law Act, 1930, s. 14 (i). 

Now including adoptive parents under the Adoption of Children 
Act, 1926, s. 5 (l) {Coventry Corporation v. Surrey C.C.„ [1935] A,C. 
199, overruling Ward v. Dorman, Long £sP Co., Ltd., [1933J 2 K.B. 
658, see§ 1905^9^). 

1899 . Subject to § 1901, the husband of any 
woman is bound to provide necessary maintenance 
for her children (whether legitimate or illegitimate) 
bom before his marriage to such woman, until they 
attain the age of sixteen years, or until the death of 
the mother, whichever first happens. 

Poor Law Act, 1930, s. 14 (3). 

A putative fiither agwnst whom an affiliation order has been ob- 
tained remains liable, subject to the Bastardy Acts. 

1900 . Subject to § 1901, every person is bound 
to provide necessary maintenance for his father and 
mother. 

Poor Law Act, r930, s. 14 (i). 

The liabilities of maintenance imposed by the above §§ 1898- 
1900, cannot be directly enforced by dvil action ; but a failure to 
discharge them, which leaves the persons who ought to be provided for 
chargeable to the Poor Law authorities, may be punished summarily 
(Vagrancy Act, 1824,$. 3). And the Public Assistanceauthorities have 
power to seize the property of any fether or mother liable under 
1 1898, in order to defray the cost of relief provided for the children 
by them (Poor Relief (Deserted Wives and Children) Act, 1718, 
s. I ; Married Women’s Property Act, 1908, s. i. Poor Law Act, 
1930, 8.165(4) (a). 

1901 . The provisions set out in §§ 1898-1900 
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impose no liability on any person to provide mainten- 
ance who is not able to do" so out of his own property 
or by means of his labour ; nor do they impose any 
liability in favour of any person who is able to maintain 
himself. 


Poor Law Act, 1930, s. 14 (i). 

The words in the Act referring to die persons liable are : “ if 
possessed of sufficient means As to the interpretation of the words 
in the corresponding section of the Poor Relief Act, 1601, s. 7, which 
previously governed the matter, viz. “ being of sufficient ability ”, see 
Coulson V. Davidson (1906}, 96 L.T. ao. 


1902 . If poor relief is given to the children of Liability of 
any woman whose husband is beyond the seas, or in 
custody of the law, or confined in a licensed house or 
asylum as a lunatic or idiot,^*^ or who is living, separate 
from her husband,<*»> it is to be given upon the same 
conditions as if she were a widow.*®’ A married 
woman having property is subject to the same liability 
for the maintenance of her children and grandchildren 
as her husband is subject to for the maintenance of her 
children or grandchildren {ante, % 1898),““ and is 
liable to provide maintenance for her parents, in the 
same manner as if she were unmarried. 

(a) Poor Law Amendment Act, 1844, s. 25. 

(b) Divided Parishes and Poor Law Amendment Act, 1876, s. 18. 

(c) Poor Law Act, 1930, s. 18 (b). 

(d) Ibid, s. 14 (4). 

Married Women’s Property Act, 1882, s. 21. 

Law Reform (Married Women and Tortfeasors) Act, 1935, 

Sched. II. 

These provisions do not relieve the husband from any legal 
liability to maintain his wife’s children or grandchildren (Poor Law 
Act, 1930, s. 14 (4) proviso). Under s. 193 (3) of the Judicature 
Act, 1925, as superadded by s. 10 (4) of the Matrimonial Causes Act, 

1937, a married woman with means, on divorcing her husband on the 
ground of insanity, may be ordered to secure certain maintenance for 
the issue of the marriage during minority. 
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1903 . The provisions of §§ 1898-1900 do not 
(except where expressly mentioned) impose any liability 
to provide maintenance for illegitimate children or 
grandchildren.*®* But the mother of an illegitimate 
child, so long as she is unmarried or a widow, is bound 
to provide necessary maintenance for such child till 
he attains the age of sixteen, or, being a female, marries 
under that age ; provided that such mother is not 
liable to support a female child who, before the Age of 
Marriage Act, 1929, came into force, married under 
the age of sixteen.***’ The father of an illegitimate 
child may be compelled to make a contribution (not 
exceeding ten shillings a week) to the mother or other 
person having custody of the child, for the purpose 
of maintaining such child until the child attains the 
age of thirteen.*®’ Semble : this liability exists, even 
though the child was bom out of the jurisdiction ; 
unless it is proved that the status of the child is 
governed by foreign law,*^’ and it is not extinguished, 
if an order has actually been made, by the subsequent 
marriage of the mother.*®’ 

(a) Westminster {City) v. Gerrard (1633), 2 Bulst. 346. 

But see R. v. Reve (1631), ibid. 344. 

• (b) Poor Law Act, 1930, s. 14 (2). 

(c) Bastardy Laws Amendment Act, 1872, ss. 4, 5. 

Bastardy Laws Amendment Act, 1873, s. 5. 

AiBliation Orders Act, 1914, s. 3. 

(d) R. V. Hmpirys, [1914] 3 K.B. 1237. 

(e) Davies v. Evans (1882), 9 g.B.D. 238, 242. 

Plymemtk Guardians y. Gibbs, [1903] i K.B. 177. . 

The application for compelling such contribution must be made 
to the Justices of the Peace at Petty Sessions ; and the evidence of 
the mother as to the paternity requires corrobation in some material 
particular [Cole v. Manning (1 877), 2 Q.B.D. 61 1). In some cases 
the Justices may order the contribution to continue until the child 
attains the age of sixteen (Bastardy Laws Amendment Act, 1 872, s. 5). 
An affiliation order cannot be enforced against the estate of a deceased 
putative hth&r (Re Harrington, Wilderv. Turner, [1908] 2 Ch. 687). 
An affiliation order may be made on the application of any single 
woman, which includes a woman judicially separated from her 
husband [Boyce v. Cox, [1922] i K.B. 149). 
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• 1904. It is the duty of the parent, guardian, 
and every person who has the custody of any child 
between the ages of five and fifteen**^ years, to cause 
him to receive efficient full-time education suitable to 
his age, ability and aptitude, either by regular attend- 
ance at school or otherwise. 

(a) Educarion Act, 1944, s. 114. 

(b) Ibid. ss. 35, 36. 

If, in the case of a child over the age of five years, the duty is 
neglected habitually or without reasonable excuse, the local education 
authority must take proceedings to obtain from a court of summary 
jurisdiction an order for the child to attend some certified efficient 
school (“ attendance order ”), which will be enforced by means of a 
fine or imprisonment (Education Act, 1944, ss. 39, 40). 

1905. Orders for the adoption of an unmarried 
minor resident in England or Wales, or a British 
subject, may be made by the Court'®’ subject to 
the provisions of the Adoption of Children Act, 1926 , 
on the application of two spouses jointly, '*» or one 
person who shall be either at least twenty-five years 
of age or not less than twaity-one years older than 
the minor. But the Court may make an order for 
adoption if — 

(i) The applicant is less than twenty-five years of 
age, if the mother of the infant is the applicant. 

(ii) The applicant is less than twenty-one years 
older than the infant if the applicant and the 
infant are within the prohibited degrees of 
consanguinity, or if the application is made by 
or on behalf of two spouses jointly of whom 
the wife is the mother of the infant or the 
husband is its putative father.'®’ 

(a) Adoption of Children Act, 1926, s. 8 (the High Court or County 

Court or Court of Summary Jurisdiction), 

(b) Ibid, s. I (3). But in certain circumstances the Court may on the 

application of one spouse dispense with the consent of the other 

(s. 2 (4)). 
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(c) Ibid. ss. 1,2. Aa order can only be made in exceptional circunir 
stances, where the would-be adopter is a male and the infant a 
female. 

1906. An adoption order cannot be made except 
with the consent of the parent or guardian or the 
person having the custody of or liable to contribute 
to the support of the infant. 

Adoption of Children Act, 1926, s. 2 (3). (But in certain circumstances 
the Court may dispense with such consent.) 


1907.' The Court must, before making an adop- 
tion order, be satisfied (i) that any guardian or 
parent who consents to the order understands that 
it will permanently deprive him or her of his or her 
rights over the minor, ( 2 ) that the order is for the 
welfare of the minor, and ( 3 ) that the applicant is 
not receiving any monetary or other consideration 
for the adoption save as sanctioned by the Court ;<»' 
and it may impose such terms and conditions as the 
Court deems just.<i» 

(a) Adoption of Children Act, 1926, s, 3. 

(b) Ibid. s. 4. 


1908. Upon an adoption order being made, all 
rights, duties, obligations and liabilities of the parent 
or guardian as to the custody, maintenance, and 
education of the minor will devolve on the adopter, as 
though the minor had been bom to the adopter in 
lawful wedlock and the minor will in those respects 
stand towards the adopter exclusively in the position 
of a child bom to the adopter in lawful wedlock;. 

(a) Adoption of Children Act, 1926, s. 5 (i). 

Two spouses, adopting a minor, stand in the same 1^1 position, 
and the nunor to them, as if diey were the lawful fether and mother 
of the minor. But, generally speaking, adoption does not affect 
ri^ts of succession to property, as to which see pwf, § 2046). 

An order for custody was made in a nullity suit in the case of a 
child adopted by the parties, under s. 5 of the Act (Martin (otherwise 
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Crawley) v. Martin (1930), 46 T.L.R. 257). An adopted child 
under sixteen takes the adopter's settlement under the Poor Law Act, 
1930, s. 93 (4) {Coventry Corporation v. C.C,, [1935] A,C. 

199, overruling Ward v. Dorman^ Long £ff Co,, Ltd., [1933] 2 K.B. 
658, a workma.n*s compensation case. 



TITLE III— CUSTODY AND GUARDIANSHIP 
OF MINORS 
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1909. Both parents have an equal right to the 
guardianship of their minor (infant) children. 

Guardianship of Infents Act, 1925, s. l. 

The Guardianship of Infents Act, 1925, seems to sweep away 
the former common law right of the father to guardianship in pre- 
ference to the mother, and substitutes the welfere of the infant as the 
first and paramount consideration in any court proceedings. This 
Act, whidi, according to the preamble, was passed to bring the law as 
to guardianship of infents into consonance with the Sex Disqualifi- 
cation (Removal) Act, 1919, merely declared the existing practice in 
the Chancery D'msion (Re jgar-EIlis, Agar-Ellts v. Lascelles (1883), 
24 Ch. D. 317 ; Re Thatn, Thain v. Taylor, [1926] Ch. 676). See 
also Re Mc^ath (Infants), [i 893] i Ch. 143, 148 , Lindley, L.J., 
and V. JV., [1926] P. 1 1 1, 1 15, />«" Lord Merrivale, P,). The 
section does not apply to illegitimate children or affect the rights of an 
only parent (Re Carroll, [1931] i K.B. 317). Since 1926 the 
tendency has been to choose whidiever parent is most likely to bring 
up the child the better, and to make the fether, if the only spouse 
earning or possessing means, financially liable. The old law, that 
when a girl under ^e marries, her fether ceases to be her natural 
guardian (Mendes v. Monies (1848), 1 Ves, Sen, 89), still holds good. 

1910. After the death of one parent of a minor, 
the surviving parent becomes guardian of such child 
either alone or jointly with any guardian appointed by 
the deceased parent by deed or will, or with any 
guardian appointed by the Court in default of a 
guardian appointed by the deceased parent.<“> 

(a) Guardianship of Infants Act, 1925, s. 4, superseding and developing 
Guardianship of Infants Act, 1886, s. 2. (Prior to the earlier 
Act the mother’s right of custody was subject to the power of any 
guardian appointed by the father (Talbot v. Shrewsbury (Earl) 
(1840), 4 My. & Cr. 672).) 

1911. The mother of an illegitimate minor is 
primS jack entitled to the custody of such minor. 

V. Nash, Re Carey (1883), 10 Q.B.D. 454. 

Bamario v. McHugh, [1891] A.C. 388. 

1070 
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Humpkrys v. Polak, [1901] 2 K.B. 385. 

R. V. New (1904), 20 T.L.R. 583. 

Green V. Green, [1929] P. 101, 105. 

But if the mother marry the fether, their rights to custody are 
primS facie equal, under the Guardianship of Infants Act, 1925, 
prior to which the primd facie right was with the father {Re Gavagan, 

[1922] I I.R. 148). 

1912. Subject to §§ 1905 to 1908 ante, no agree- Agreements 
ment by which a father of a minor, or the mother of to custody 
an illegitimate minor, agrees to give up, or not to 
resume the guardianship, custody, or control of such 
minor, is binding except an agreement contained 

in a separation deed to the effect that the father shall 
give up such custody or control to the mother. And 
such last-mentioned agreement will not be enforced by 
the Court, if the Court is of opinion that it will not be 
for the minor’s benefit to enforce it.***’ 

(a) R. V. Re Boreham (1853), 22 LJ. (Q.B.) 116". 

Andrews y. Salt (1873), 8 Ch. App. 622. 

R. V. Bamardo (1889), 23 Q.B.D. 305. 

(b) Humphrys y. Rolaky [1901] 2 K.B. 385. 

(c) Nor will such agreement divest a parent of the legal presumption 

created by the Children Act, 1908, s. 38 (2), to free him from his 
liability {Brooks v. Blount^ [1923] i K.B. 257). 

(d) Custody of Infants Act, 1873, s. 2. 

Re Besant (1879), 1 1 Ch. D. 508. 

Harty. Hart (1881), 18 Ch. D. 670. 

Any condition having the object of depriving a parent of the 
custody of a child is void (Re Sandbrook^ [1912] 2 Ch. 471). But this . 
rule does not render invalid a provision in a settlement by a third 
party that maintenance out of the income of the settled fund shall 
not be allowed to a child whilst he is in the custody or control of his 
father (Re Borwkids Settlement j Woodman v. Borwick, Re Woodman^ 

[1916] 2 Ch. 304). 

1913. The Court may, on the application of Custody and 
either parent of a minor, make such order as it may 

think fit with regard to the custody of such minor, 
and the access thereto of either parent, having regard 
to the welfare of the minor and to the conduct and 
wishes of either parent. 
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Guardianship of Infants Act, 1886, s. 5 ; 1925, s. 3. 

Administration of Justice Act, 1928, s. 16. 

See §§ 1922, 1927 post. 

1914. The father or mother of a minor may by 
deed or will appoint any person to be guardian of the 
minor after his or her death. Any guardian so 
appointed will act jointly with the surviving parent, 
unless either objects, in w^hich event the guardian 
may apply to the Court. Joint guardians may simi- 
larly apply to the Court on any dispute. 

Guardianship of Infants Act, 1925, ss. J, 6. 

1915. The Court has power to appoint a guardian 
for any minor, whether such minor is entitled to 
property or not. 

Sfence (1847), 2 Ph. 247. 

Hope V. Hope (1854), 4 De G.M. & G. at p. 344, per Cranworth, C. 

Re McGrath (infants), [1893] i Ch. 143. 

The Court does not, however, t»mmonly appoint a guardian in 
the absence of any property to which the minor is entitled ; because 
in such a case the Court cannot provide a scheme for the infent’s 
maintenance and education (jR; McGrath {Infants), uM supra, zx.^. 147). 

1916. The Court has power to take away the 
custody and control of a minor from any guardian 
or person (including the father) and to commit 
such control and custody to some other person, 
when such a course is for the benefit of the minor,<a> 
even though the guardian has not been guilty of 
misconduct.<i>> 

(a) Guardianship of Infants Act, 1886, ss. 5, 6. 

Guardianship of Infants Act, 1925, s. 3. 

Shelley v. Westbrook (1817), Jac. 266. 

Wellesley v. Beaufort {Duke) (1827), 2 Russ, i ; affirmed sub nom. 

Wellesley v. Wellesley (1828), 2 Bli. (N.S.) 124. 

Re Fynn (1848), 2 De G. & Sm. 457. 

Re Besant (1879), 1 1 Ch. D. 508. 

Re Jgar-Ellis, Agar-EUis v. Lascelles (1883), 24 Ch. D. at p. 228. 

R. V. Gyngall, [1893] 2 Q.B. 232. 

(b) ReMathieson (1918,) 87 L.J. (Ch.) 445. 
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1917. The Court may in its discretion, on being Removal of 
satisfied that it is for the welfare of the minor, also 
remove from the office of guardian a guardian 
appointed by the Court and appoint another. 

Guardianship of Infants Act, 1886, ss. 2, 6. 

1918. After a decree, or pending proceedings, for Custo<fy of 
nullity, divorce, judicial separation, or restitution of under 
conjugal rights not obeyed, the Court may make an ^urisdUtim 
order for the custody, maintenance and education 

of the children of the marriage, being minors, or for 
placing them under the protection of the Chancery 
Division. 

Judicature Act, 1925, s. 193. 

A spouse is not, by reason of his or her guilt, necessarily debarred 
from full or partial control of, or reasonable access to, children of the 
marriage ( 5 . v. 5 ., [1924] P. 176). But the usual practice is to grant 
an order for custody to an innocent party. 

1919. Where a decree, nisi or absolute, for Rower of 
divorce, or a decree for judicial separation, has been 
pronounced, the Court may declare a parent byy„^,Vw/ 
reason of whose misconduct such decree was made to separation 
be unfit to have the custody of the minor childrai (if 

any) of the marri^ige ; and, thereupon, such parent 
will not, upon the death of the other parent, be 
entitled as of right to the custody or guardianship 
of such children. 

Guardianship of Infants Act, 1886, s. 7. 

1920. Where a minor has been convicted of Custody of 
felony, the Chancery Division of the High Court 

may, upon the application of any person willing to 
take charge of him and provide for his maintenance 
and education, assign the custody of him for any 
period of his minority to such person. 

Infant Felons Act, 1840, s. i. 

Such order suspends the rights as to power and control over the 
minor of any testamentary or natural guardian (ihid). 
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1921. Where, on the trial of any offence mider 
the Criminal Law Amendment Act, 1885 , it is 
proved that the seduction or prostitution of a girl 
under the age of sixteen years has been caused, 
encouraged, or favoured by her father, mother, 
guardian, master, or mistress, the High Court may 
divest such person of all authority over her, and 
appoint any person willing to take charge of the girl 
to be her guardian until she has attained the age of 
twenty-one years, or such age below twenty-one as 
the Court may direct. The High Court may from 
time to time rescind or vary such order by the 
appointment of any other person as guardian or 
otherwise. 

Criminal Law Amendment Act, 1885, s. 12. 


1922. If a child or young person'®’ against whom 
certain offences have been committed specified in 
the Children and Young Persons Act, 1933 , has no 
parent or guardian, or none fit to exercise or exercising 
proper care and guardianship, ‘ such child or young 
person is deemed to require care and protection ; 
and any juvenile Court''*’ may order him or her to 
be sent to an approved school, or commit him to the 
care of any fit person,'^’ whether a relative or not, 
who is willing to undertake the care of him, or place 
him under the supervision, for not more than three 
years, of a probation officer, or some otlier person 
appointed by the Court for the purpose.'*” 

(a) Under the Children and Young Persons Act, 1933, s. 107 (i), a 

“ child ” for this purpose is a person under fourteen years of age, 
and a young “person” is a person over fourteen and under 
seventeen. 

(b) A “juvenile court” is a specially constituted court of summary 

jurisdiction consisting of Justices outside metropolitan police 
areas, or of a metropolitan magistrate sitting with two Justices in 
such areas (Act of 1933, s. 45 ; Sched. II). 

(c) Children and Young Persons Act, 1938, s. i, expanding s. 64 of the 

principal Act of 1933. 

(d) Children and Young Persons Act, 1933, ss. 61, 62. 
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1923. If several guardians are appointed by a 
testament for the same person, and one or more 
disclaims the guardianship, or dies, the other or others 
remain guardians. 

Eyre v. SAafisiury (Countess) (1725), 2 P. Wms. 103. 

The same rule applies to a guardian appointed by deed, (E^c 
parte 1 /chester (Earl) (1803}, 7 Ves. 348, 367}. But a later will 
appointing a different guardian revokes the appointment by deed 
(Shaftshury (Earl) v. Hannam (1677), Cas. temp, Finch, 323.) 

1924. If several guardians are appointed by the 
Court, the death of one terminates the guardianship 
of all but the Court will usually reappoint the 
survivors as a matter of course.* 

(a) Bradshaw v. Bradshaw (1826), I Russ. 528. 

(b) Eallv. Jms (iSzf), 2 Sim. 41. 

1925. A father or other person having the lawful 
custody of a minor has the right to restrain to a 
reasonable extent the acts and conduct of such minor, 
to determine the method of his education and main- 
tenance,*»> and to inflict corporal or other punish- 
ment to a reasonable extent upon him and he may 
delegate these rights to a tutor, schoolmaster or 
similar person, or to relatives.**** 

(a) Re Agar-EUis, Agar-Eilis v. Lascelles (1883), 24 Ch. D. 317. 

The dedsion in this case showed that the powers of a Ather were 
greater in this direction than those of a testamentary giwdian, or a 
guardian appointed by the Court, and would be less readily interfered 
with by the Court. 

(b) R. 't.Hopley (i860), 2 F. & F. at pp. 206, 207. 

(c) Ex parte McClellan (1831), i Dowl. 81. 

R. V. Hopley, ubi supra. 

Fitzgerald v. Northcote (1865), 4 F. & F. 656. 

Cleary v. Booth, [1893] r Q.B. 465. , „ t. 

Mansell V. Grijin, [1908] i K.B. 160, on appeal, [1908] t K.B. 947. 

(d) Re Mathieson (1918), 87 LJ. (Ch.) 445. 

This paragraph must be read mth due regard to the equality of 
rights conferred by the Guardianship of Infants Act, 1925, on both 
Parents inter se. 
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1926 . Subject to §§ 1913 and 1916 to 1 giS ante, 
irinttr- jg27 to 1 929 post, when the custody of an 

Vardilmkip infant is unlawfully withheld from its father or 
guardian,<*»> the father or guardian may obtain restora- 
tion of his or her custody by means of a writ of Habeas 
Corpus, or by application to the Chancery Division.<o> 

(a) R. V. Greenkill (1836), 4 Ad. & EL 624. 

R. V. Ernes, Ex parte Barford (1860), 3 E. & E, 332. 

R, V. Bamardo (1889), 23 305. 

(b) 12 Car. II (1660), c. 24, s. 8. 

R. V. hle^j (1836), 5 Ad. & EL 441. 

Re Andrews (1873)^ ^ 6-®- ^ 53 * 

(c) R,v, lsley,u&i supra. 

Re Spence (1847), 2 Ph. 247. 

It is doubtful nowadays whether a father or guardian may use force 
in order to resume control over a child. Under the common law he 
could; In R. v. De MannevtUe (1804}, 5 East, 221, the Court 
refused to interfere with the father^s control of a child of very tender 
years ; although it was alleged that he had taken it by force and 
stratagem from the mother. In Ex parte Hopkins (1732), 3 P. Wms. 
152, die Court declared tjiat the faAer was entitled to the guardian- 
ship of his children, and intimated that ** if he can in any way gain 
them, he is at liberty to do so, provided no breach of the peace be made 
in such an attempt 5 but the children must not be taken away by him 
in returning from, any more than coming to, this Court,” In 
Gilbert v. Schwenck (1845}, 14 M. & W, 488, it was held that one 
testamentary guardian was not justified in forcibly removing the ward 
from the custody of the other, 

Ihoicehy 1927 . The Court will not compel a minor of 
years of discretion'®’ to return to the custody of its 
father or guardian'*” against its will ; if the minor’s 
welfare does not require that it should be so compelled. 

(a) Under the rule both in equity and at common law this age is fourteen 

for boys (i?. v, Ciarke, Re Race (1857), 7 E. & B. 186), and 
sixteen for girls {R. v. Howes, Ex parte Barford (i 860), 3 E. & E. 
332 ; Mallinsonv, Mallinson (i 866), L.R. l P. & D. 93). In the 
Divorce Court custody may be granted up to age twenty-one ; 
Thomassettv. Thomassett, [1894] P. 295, 302 ; Stark v. Stark and 
Hitchins, [1910] P. 190, but orders for custody are not usually 
granted in the Divorce Court in respect of children of sixteen 
and over. 

(b) Storke v. Storke (1730), 3 P. Wms. 51, at p. 52. 

Ex parte Hopkins (1732), 3 P. Wms. 1 52. 

R. V. Howes, uhi supra, at pp. 336, 337. 
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unauthorized interference with the control or custody 
of such minor,‘*>) or unauthorized removal of such 
minor out of the jurisdiction of the Court,<®> or 
marriage of such minor without the consent of the 
Court is a contempt of Court punishable with 
imprisonment.^ e ’ 

(a) De Pereda v. I)e Mancha (i 88i), 19 Ch. D. 451. 

Semble : the rule does not apply to an alien minor domiciled 
abroad {Brown v. Collins (1883) 25 Ch. D. 56). 

(b) Wellesley v. Beaufort {Duke), Long Wellesley’s Case (1831), 2 Russ. 

& M. 639. 

(c) Harrison v. Goodall (1852), Kay, 310. 

(d) Herbert’s Case (1731). 3 P* Wms. 1 16. 

Re Martindale, [1894] 3 Ch. 193. 

Re H.’s Settlement, H. v. H., [1909] 2 Ch. 260. 

(e) See Guardianship of Infants Act, I 925 > s. 9 (6). 

It is a common practice, for the purpose of making a minor a 
ward of Court, to settle a small sum of money upon trust for the 
minor, and to take proceedings immediately for the administration 
of the trusts of the settlement (see JR.e H’s Settlesnent, H. v. H-, teki 
supra). 
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TITLE rv— POWERS OF PARENTS AND 
GUARDIANS IN RELATION TO THE 
PROPERTY OF MINORS 

1934. The testamentary guardian <«'> of a minor 
is entitled to the possession and control of freehold 
interests in land legally vested in possession in the 
minor, and to the receipt of the rents and profits 
thereof, and may bring actions in their own names 
for the protection and recovery of such lands.<^> 

(a) 12 Car. II (1660), c. 24, 5. 9. 

Re He/yar, He/yarv, BecketU [1902] i Ch. 391. 

(b) R. V. Wilby {Inhabitants) (1814), 2 M. & S. 504. 

(c) P aimer y. Danby (1700), I Eq. ^s. Abr. 219. 

(d) Eyrey. Shaftsbury {Countess) (1725), 2 P. Wms., at p. 122. 

R. V. Oakley {Inhabitants) (1809), 10 East, 491. 

In view of (i) the powers conferred on the trustees of settlements 
from which infent’s proprietary rights are largely derived ; (2) the 
statutory powers of the tenant for life under the Settled Land Acts ; 
and (3) the abolition of the Law of Inheritance, except in the case 
of entailed interests, the rights of a guardian in respect of his ward’s 
real estate are now very limited. The powers of trustees and “ tenants 
for life ” are set out in Book III, §§ 1440 et seq., ante, 

1935. A father or mother is not, as such, entitled 
to any control over, or to any legal interest in, the 
lands of his child being a minor. 

R. V. Sherrington {inhabitants) (1832), 3 B. & Ad. 714. 

1936. A father, or (subject to § 1 937 ) a guardian, 
is not entitled to receive, and cannot give a valid 
receipt for, a legacy bequeathed to a minor unless 
the Court authorizes, or the testator has author- 
ized,<c* such father or guardian to receive it. 

(a) Dagley v. Tolferry (1715), 1 P. Wms. 285. 

Rotherham v. Fanshaze (1748), 3 Atk. 628, at p. 629, per Lord 

Hardwicke, C. 

(b) Hillv. Chapman (1789), 2 Bro. C.C. 612. 

Walsh V. Walsh (1852), i Drew. 64. 

(c) Coopery. Thornton (1790), 3 Bro. C.C. q6, 186. 
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Nor can a minor give a valid receipt for a le^y {Ledward v. 
Hassells (1856), 2 K. & J. 370}, except where specifically directed . 

(Re Deneker, Peters v. Bancherean, [1895] W.N. 28 5 Re Schnapper, 

[1928] 7 Ch. 420}. See the Law of Property Act, 1925, s. 21 ; the 
Administration of Estates Act, 1925, s. 47 (i), (ii) 5 and the Trustee 
Act, 1925, s. 31 (2) (i). 

1937. A testamentary guardian of a minor is Testa- 
entitled to the custody, tuition, and management 
of the goods, chattels, and personal estate of the ^ 
minor,*®^ and can (semble) give a valid receipt for a 
legacy bequeathed to the minor.<*» 

(a) 12 Car. II (1660), c. 24, s. 9. 

Guardianship of Infants Act, 1886, s. 4. . 

(b) McCreight v. McCreight (1849), 13 1 . Eq. R. 314. 

'Re Long^ Lovegrove v. Long^ [1901] W.N, 166. 


1938. A guardian appointed by the deed of the Guardian 
father or mother of a minor has the same powers 

.1 1 1 • j h deed 

With regard to the minor s property as a testamentary 
guardian. 

12 Car- II (1660), c. 24, ss. 8, 9. 

Guardianship of Infants Act, 1886, s, 4. 


1939. The old principle laid down by Blackstone<®> Services of 
that a father may “ have the benefit of his children’s 
labours, while they live with him and are maintained 

by him ” is not compatible with modem usage, save 
as a basis for an action for seduction.* 

(a) Comm. I, 453. 

(b) Terry v. Hutchinson (1868), L.R. 3 Q.B. 599. 

1940. A guardian is, in relation to any property Fiduciary 
of his ward which comes to his hands, in the position 

of a trustee for the ward.'®’ He cannot alienate his 
olEce.'»’ 

(a) Beaufort (Duke) v. Berty (lyai)* i 703. 

Mathew v. Brise (1851), 14 Beav. 341. 

(b) Bedell'S. Constable {1^68), Vaugh. at p. 181. 
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SECTION I 

TESTAMENTARY SUCCESSION 


TITLE I— THE MAKING OF TESTAMENTS 
AND CODICILS 

1941 . Subject to §§ 1948-1952 posty no testa- Tom of will 
ment or codicil is valid unless — 

(i) it is in writing ; and 

(ii) it is signed at the foot or end thereof by 
the testator, or by some other person in his 
presence and by his direction ; and 

(iii) the signature is made of acknowledged by 
the testator in the presence of two or more 
witnesses present at the same time, who after- 
wards attest and subscribe the testament or 
codicil in the presence of the testator.^*^’ 

If these provisions are complied with, a document, 
intended to operate as a testament, may be valid as 
such, notwithstanding that it does not in terms pur- 
port to be a testament.***^ 

(a) Wills Act, 1837, s. 9, 

Coopery. Bockeit (1843), 3 Curt, at pp. 659-60; affirmed (1846), 

4 Moo. P.C.C. 419. 

/» the Goods of Wilson (1866), L.R. i P. & D. 269. 

Griffiths V. Griffiths (1871), L.R. 2 P. & D. 300. 

(b) In the Goods of Morgan (1866), L.R. i P. & D. 214. 

Fergttson-Davie v. Terguson-Davie (1890), 15 PJD. 109. 

In the Goods of Slinn (1890), Hid. 156. 

A will or testament, in English law, is a disposition (i) intended to 
take effect on the death of the maker, (ii) on the latter’s property 
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whatever it shall then be, (iii) not intended to have any previous legal 
effect, (iv) revocable by the maker at any time. These qualifications 
are compendiously described as “ ambulatory Although the un- 
ambiguous word testament ” would perhaps be preferable, English 
lawyers and laymen alike habitually use the ambiguous word “ will 
even in formal documents ; though in these the additional word 
“ testament ” often occurs. Acts of Parliament regularly use the 
word will ”, without any explanatory addition. See further as to 
the meaning of ‘‘ will ” and “ codicil ” the notes to §§ ^947> 

post A signature written by the testator for some reason other than 
to give effect to the will is insufficient (In the Estate of Bean, [1944] 
P. 83). As to what is the foot or end ” of a will, see Wills Act 
Amendment Act, 1852 5 In the Estate of Roberts, [1934] P. 102 5 
and In the Estate of Long, [1936] P. 166. Under the Act of 1852, 
even a signature in the middle of the will has been held to be at the 
end thereof, where it was " apparent on the face of the will that the 
testator intended to gi\^e effect ” to the will thereby (In the Goods of 
Hornby, [1946] P. 171). The witnesses need not subscribe their 
names in the presence of each other (Brown v. Skirrow, [1902] P. at 
p. 5} 5 and no special form of attestation is necessary, though a form 
stating that the formalities prescribed by the Wills Act, 1837, s. 9, 
have been complied vrith, has advantages in practice. A mere mark 
or the signing of one^s initials is (In the Goods of Blewitt (1880), 
5 P.D. at p. 1 17}, but (semble) a seal is not (Smith v. Evans (1751), 
I Wils. 313), a sufficient signature, either for the testator or the 
witnesses. See, further, the note to § 1942, post 

■ Presence ” 1942. The witnesses must have seen, or have been 

f witnesses jn such a position that they were able to see, the 

testator sign ; or, if the testator has acknowledged his 
signature to them, they must have seen, or have been 
in such a position that they were able to see, the 

acknowledged signature. 

Daintireev^ Butcher and Fasulo (1888), 13 P.D. ro2. 

Bmon V. Skirrow, [1902] P. 3. 

Daintree v. Butcher and Fasidlo, supra, shows that the testator 
may so acknowledge his signature to the witnesses by implication — 
e.g. by asking them to sign as witnesses. Wright v. Sanderson (i 884), 
9 P.D. 149, where the witnesses did not remember whether the 
testator^s signature was on the paper when they signed it, shows that 
the presumption omnia rite esse acta may assist the court to decide, 
in the absence of evidence to the contrary, that the foregoing rules 
were duly oteerved — e.g, if the witnesses have since died or if their 
recollection is imperfect 
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1943. It is immaterial that the witnesses did not Witnesses 
know that the document, of which they were attest- 
mg the signature, was a testament. of document 

Keigwin v. Keigwin (1843), 3 Curt. 607. 

WrigAtv. Sanderson (1884), 9 P.D. 149. 

Daitttree v. Butcher and Fasulo (1888), 13 P.D. ro2. 


1944. When a testament or codicil treats docu- incorporated 
ments already in existence, but not executed as 
required by § 1941 ante, as part of the testament or 
codicil, these documents will by such reference be 
incorporated into the testament or codicil ; if it is 
proved that they are the documents referred to.'»> 

When a testament is confirmed or republished by a 
codicil, this rule is applied to documents coming into 
existence between the date of the execution of the 
testament and the date of the execution of the codicil ; 
if they are treated by the codicil as existing documents, ' 
or if the testament, construed as being executed at the 
date of the execution of the codicil, treats than as 
existing documents.***’ 

(a) Alien v. Maddock (1858), r i Moo. P.C.C. 427. 

In the Goods of Smarts [1902] P. at pp. 240, 241. 

University College of North Wales v. Taylor, [1908] P. 140. 

In pursuance of section 179 of the Law of Property Act, 1925, 
the Lord Chancellor has issued certain forms (The Statutory Will 
Forms, 1925) which may thus be incorporated in a will or codicil. 

(b) In the Goods of Truro {Lady) (1866), L.R. i P. & D, 201. 

Durham v. Northen, [1895] P. 66. 

In the Goods of Smart, [1902] P. 238- 


1945. One person cannot give to another the No one 
power to make a testament for him ; but he can make 
the validity of his testament dependent upon a 
. contingency, and such contingency may be the approval 
of another person. 

Parsons v. Lanoe (1748), i Ves. Sen. 189. 

In'the Goods of Smith (1869), L.R. i P. & D. 717. 

Whether words importing a contingency are to be construed 
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merely as a reason for making the disposition (in which case they 
will not affect its operation), or as a true condition affecting its opera- 
tion, is a question of construction for the Court, which looks at the 
language employed, and, if that is ambiguous, the circumstances, and 
even the oral declarations of the testator {In the Goods of Spratt, [1897] 
P. 28 i In the Estate of Fines, Fines v. Fines, [1910] P. 147). 

1946 . When a testator leaves both a testament 
and a codicil, the codicil is read as part of the testa- 
ment but if the testament is not forthcoming, and 
its provisions cannot be proved at the testator’s death, 
and the codicil is forthcoming, . the codicil operates 
alone.<’>’ 

(a) Fullerv. Hooper z Ves. Sen. atp. 242, Lord Hardwicke. 

(b) In the Goods of Clements^ [1892] P. 254. 

It is the custom to describe as a “ codicil ” any supplementary 
testamentary instrument which assumes the existence of a prior will. 
Codicils are frequently used, for instance, when a testator desires to 
add something to his original will or to cancel (revoke) some part of it. 
The rules of law for wills and codicils are substantially identical. 
When reading a will and codicil together, it is said that one should 
lean towards the construction that the codicil disturbs the will as little 
as possible {Doe d. Hearle v. Hicks (1832), i Cl. & Fin. 205 Re 
Pictm, Porter v. Jones, [1944] Ch. at p. 306). 

1947 . If a testator confirms his “will” or 
“ testament ”, any codicils thereto not previously 
revoked are (subject to the tenns of the confirmation) 
likewise confirmed. 

In the Goods ofDe La Saussaye (1873), L.R. 3 P. & D. 42. 

Green v. Tribe (1878), 9 Ch. D. at p. 234, per Fry, J. 

This rule may be displaced by the context ; it derives from an 
ancient usage whereby a man’s “ will ” signified the aggregate of his 
testamentary documents, and so included any existing codicils ; 
Lemage v. Goodbm (1865), L.R. i P. & D. at p. 62 5 cf. § 1968, post. 
A will or codidi can only be confirmed by a document executed in 
compliance wiA the provisions of § 1941 ante. See further as to 
such confirmations, §§ 1967-1970, )>w/, and notes thereto. 

1948 . The formal validity of a testament of 
immovables situated in England is, subject to §§ 1950- 
1951 and 1952 post, governed by the provisions set out 
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in § I94i.<*> The formal validity of a testament 
of. movables is, .subject to §§ 1 949-1 951 post^ 
governed by the law of the testator’s domicile at the 
time of his death.<*>> But no testament or codicil is 
invalidated, nor is its construction altered, by the 
testator’s subsequent change of domicile.*®’ 

(a) ?epin v. Bmyire, [1902] r Ch. 24. 

(b) Re Pricey Tomlin v. Latter ^ [1900] i Ch. at p. 451, per Stirling, J. 

(c) Wills Act, 1861, s. 3. 

In In the Estate of Groos, [1904] P. 269, Gorell Barnes, J., 
held that this section of the Act applied to the wills of aliens as well as 
of British subjects ; but this is doubtful (see Cheshire, Private Inter- 
national Law (2nd ed,}, pp, 520-523 ; also J.H.C. Morris, 62 Law 
Quarterly Review , at p. 175). 


1949 . A power to appoint movables by testament. Form of 
conferred by an English settlement, can only be exer- 

. J , ° j • 1 J- 1 apfmmment 

cised by a testament executed either accordmg to the 
forms required by the law of the testator’s domicile 
at the time of his death (in addition to the forms, if 
any, prescribed by the settlement**’) or according to 
the requirements of § 1941 anteS°'> And if the power 
is exercised by an instrument executed according 
to the requirements of § 1941, there may be a valid 
exercise of the pow^er, though the instrument is 
invalid as a testament because it does not satisfy the 
forms required by the law of the testator’s domicile.*®’ 


(a) Barretto v. Youngs [1900] ^ Ch. 339. 

Re Walker y MacCollv. Bruce, [1908] i Ch. 560. 

(b) D^Huart v. Harkness (1865), 34 Beav. 324. 

Re Price, Tomlin v. Latter, [1900] i Ch. 442. 

Wills Act, 1837, s. 10, 

(c) In tie Goods of Hallyburton (1866), L.R. i P. & D. 90. 
In the Goods of Huber, [1896] P. 209. 

Re Walker, MacColl v. Bruce, ubi supra. 


These rules derive from a presumption that, when an English 
settlement gives a power to appoint by “ will any instrument 
recognized as a will by the law of England is intended to suffice (Re 
Wilkinson* s Settlement, Butler v. WilMnsm, [1917] l Ch. atp. 626). 
See further the notes to §§ 1950, 1952, post Book III, Section 
XIV, which also deals with powers of appointment affecting land, 
must be read subject to this paragraph. 
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1950. A testament or codicil of personal estate 
(including leaseholds)*®’ made out of the United 
Kingdom by a British subject (whatever be his 
domicile at the time of making the testament or at 
his death) is well executed for the purpose of admission 
to probate in England if executed in any one of the 
following forms : — 

(i) the form required by the law of the place 
where it was made ; or 

(ii) the form required by the law of the place 
where the testator was domiciled when it 
was made ; or 

(iii) the form required by the law of that part 
of His Majesty’s Dominions where the testator 
had his domicile of origin.*’” 

(a) Re Grassi, Stubbetjield v. Gratss, [1905] I Ch. 584. 

(b) Wills Act, 1861, s. I. 

A will made abroad, and admissible to probate under the provisions 
of the above paragraph, is a good exercise of a testamentary power of 
af^intment under an EngliSh settlement, though it does not comply 
with the requirements of § 1941 (Re Simpson, Coutts ^ Co. v. Church 
Missionary Society, [1916] I Ch. 502 ; Re WiHanson's Settlement, 
Butler V. Wilkinson, [1917] i Ch. 620). See also § 1951 n, post. 

1951. A testament or codicil of personal estate 
made within the United Kingdom by a British subject 
(whatever be his domicile at the time of making 
the testament or at his death) is well executed, and 
will be admitted to probate, if executed according to 
the fonns required by the law for the time being in 
force in that part of the United Kingdom where it 
was made. 

Wilk Act, 1861, s. 2. 

These sections of the statute, embodied in §§ 1950-1951, apply 
only to the testaments of British subjects. Therefore a will of mov- 
ables made by an alien, domiciled- in the foreign State of which he is 
a subject, which is executed in that State in such a manner as to satis^p 
the requirements of English law, but not in such a manner as to 
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satisfy the requirements of the foreign State, is invalid [In the Goods of 
V m Buseck (188 1), 6 P.D. 21 1 ) ; even though the alien’s domicile of 
origin was British (Bloxam v. Fawe (1883), 8 P.D, loi 5 affd. on 
appeal (1884), 9 P.D. 130}. 

1952 . A soldier being in actual military service, Military 
and a mariner or seaman being at sea, may make a 
testamentary disposition of his real and personal 
estate, either orally, or by a writing which does not 
comply with the requirements of § 1941 ante. 

Wills Act, 1837, s. II. 

Wills (Soldiers and Sailors) Act, 1918, s. 3. 

Drummond V. Parish (1843), 3 Curt. 522. 

A soldier is “ in actual military service ” not only when he is 
serving on a campaign, but also when, in obedience to orders, the steps 
prelinninary to starting on a campaign, such as going into barracks 
with a view to being sent on active service, have been taken {In the 
Goods ofHiscock, [1901] P. 78), or when an order to mobilize has been 
issued (Gattward v. Knee, [1902] P. 99), or a fortiori, on the receipt 
of orders to proceed abroad to serve on a campaign Booth, Booth v. 

Booth, [1926] P. n8). In modern conditions of warfare a soldier in 
camp, though in England and not under orders to proceed overseas, 
may be held to be “ in actual military service ” {In the Estate of Spark, 

[1941] P, 1 15 ; cf. In the Estate of Anderson, [1944J P. i > and see 
R.E. Megarry, 57 Lazv Quarterly Review, 481 et seq.), and even one 
who, before the outbreak of war, receives orders to join his unit to 
defend the realm against the danger of invasion {In the Estate of 
Rippon, [1943] P. 6i), A mariner or seaman is “ at sea if, having 
joined his ship, he is residing on her, even if he is on shore by virtue of 
temporary leave {Earl of Euston v. Seymour {Lord) (1802), cited in 
2 Curt, at p. 339 ; In the Goods of Ley (1840), 2 Curt. 375 5 In the 
Goods of M" Mur do (1868}, L.R. i P. & D. 540) ; or if he is return- 
ing by sea from, or {semhle) proceeding by sea to, his duty on his ship 
(/« the Goods of Saunders (1865}, L.R. i P, & D. i6). Certain 
“ naval assets ” (e.g. wages or other money payable by the Admiralty) 
of seamen and marines in His Majesty’s naval or marine forces 
cannot ordinarily be bequeathed by an informal will (see Navy and 
Marine (Wills) Acts, 1865, 1 897, 1930, 1939). A female nurse who 
has received orders to join a hospital ship under military control is a 
soldier in actual military service for the purposes of this paragraph {In 
the Estate of Stanley, [1916] P. 192). Section 5 of the Act of 1918 
extends the expression ” soldier ” to include a member of the Royal 
Air Force. The power to dispose includes a power to revoke a 
former will, even though the former will was in regular form {In the 
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Estate of Gossage, Wood v. Gossage, [1921] P. 194)- It extends, 
moreover, to the exercise of a testamentary power of appointment 
(JRe Wernher^ Wernher v. Eeit, [1918] % Ch. 82 ; Re Earl of 
Chichester'' 5 Will Trusts, Pelham v- Chichester (Countess), [1946] Ch. 
289;. 



TITLE II— THE REVOCATION, ALTERA- 

TION, AND REPUBLICATION OF TESTA- 
MENTS AND CODICILS 

1953. Subject to §§ 1950 , 1951 ante, the validity Law 
of a revocation of a testament or codicil of immov- 
ables situated in England is governed by the provisions 

of this Title.‘*> The validity of the revocation of a 
testament or codicil of movables is governed by the 
law of the testator’s domicile at the time of his 
death.<*>> But no testament or codicil is revoked or 
invalidated, nor is its construction altered, by the 
testator’s subsequent change of domicile.*®^ 

(a) There seems to be no direct authorit7 for this proposition but its 

truth can hardly be questioned. 

(b) Bremer v. Freeman (1857), 10 Moo. P.C.C. at p. 359. 

Re Price^ Tomlin v. Latter^ ^ CL at p. ij.51. 

(c) Wills Act, 1861, s. 3. 

In the Goods of Reid (1866), L.R. i P. & D. 74. 

Section 3 of the Act of 1861 operates to remedy only a formal 
invalidity caused by change of domicile 5 the material vdidity (i.e. 
the validity of the dispositions) must be determined by the law of the 
country in which the testator was domiciled at the time of his death. 

(See Cheshire, Private International Law (2nd ed.), p. 530.) 

1954. A testament or a codicil may be revoked Every wW 
or altered at the pleasure of the testator. A testator revocable 
cannot, by contract or otherwise, deprive himself of 

this power. 

Vynior^s Case (i6to), 8 Co. Rep. at fo. 82 a. 

Even if a person has contracted to make a testament containing 
special provisions, he may, nevertheless, revoke such testament ; 
leaving the persons injured by such revocation to their remedy (if 
any) for the breach of contract {Robinson v. Ommanney (1883), 23 
Ch. D. 285 j Re' Mar stand, Lloyds Bank, Ltd. v. Marsland, [1939] 

Ch. 820. 

1955. If two or more persons make a joint testa- Joint wills 
ment or codicil, or separate testaments or codicils in 
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identical terms, any of such persons may at any time 
revoke or alter his part of the joint testament 01 
codicil, or his separate testament or codicil.<»> Bui 
if one of the parties dies, and the other or others 
take a benefit under his testament, the estates of sud 
other or others will be liable, if he or they should 
alter their testaments, to carry out the original ar- 
rangement, provided that the court is satisfied thai 
the parties had intended it to be binding.(c) If one o: 
the parties to a joint testament or codicil dies, probate 
win be granted of so mudi of the instrument as be- 
comes operative at his deathJ'** 

(a) HoisoTtv. B/aMufyf (xBzi), i Add. 274. 

In the Estate ofHeys^ [1914] P* 192- 

(b) Dufoury. Pereifia (1769), l Dick. 419. 

Walpole {Lprd) v. Orford {Lord) (1797), 3 Ves. 402. 

Stone V. Hoskins^ [i9<^5] P- I94* 

Bagger^ [1930] 2 Ch. 190. 

(c) Re Oldham^ Hadwen v. Myles^ [1925] Ch, 75. 

Gray v. Perpetual Trustee Co.^ [1928] A.C. 391. 

(d) In the Goods of Piazzi’-Smyth^ [^^9^] P- 7- 


1956 . No testament or codicil is revoked by an) 
presumption of an intention on the grow^jiil^j^ 
alteration in drcumstances.<*> But a testament bi 
codicil is revoked by the testator’s subsequeni 
marriage, except in two cases, viz. (i) where it is mad< 
in exercise of a power of appointment under whicl 
the property thereby appointed would not, in default 
of such appointment, pass to the persons entitled tc 
the testator’s property in the event of his intestacy,***^ 
(ii) where it is expressed to be made in contemplatior 
of a specified marriage, and that marriage takes 
place.* 

(a) Wills Act, 1837, s. IQ. 

(b) Ibid. s. 18. 

In the Goods of Russell ( 1 890), 1 5 P.D. 1 1 1 . 

In the Estate of Wardrop, [1917] P. 54. (military will). 

Re. Paul, Public Trustee v. Pearce, [1921] 2 Ch. i. . 

(c) Law of Property Act, 1925, s. 177 (i). 



REVOCATION, ETC., OF TESTAMENTS 1093 

But more is required than a mere reference to marriage generally. 

Thus the sub-section was held, in Salih v. Jones, [1936] P. 43, not to 
protect a will which concluded “ this will isf made in contemplation 
of marriage 

1957. A testament or codicil may be revoked by formal 
writing duly executed as a testament and declaring 

an intention to revoke it,*®’ or revoked or altered by 
a later testament or codicil,<’>> in so far as an intaition 
to revoke or alter it appears, either expressly or by 
implication, in such later testament or codicil.^*’ If 
the intention of the testator is to alter but not to 
revoke his earlier testaments or codicils by later 
instruments, both the earlier and the later instruments 
will be admitted to probate, as together containing the 
testament of the deceased.*^* 

(a) Wills Act, 1837, s. 20. 

In the Goods of Gosling (1886), ii P.D. 79. 

(b) Wills Act, 1837, s. 20. 

(c) Lemege v. Gooiban (1865), L.R. i P, & D. 57. 

Cadelly. Wilcocks, [1898] P. 21. 

Kent V. Kent, [1902] P. 108. 

In the Estate of Bryan, [1907] P. 125. 

IKard V. Van der Loeff, [1924] A.C. 653. 

Re Robinson, Lamb v. Robinson, [1930] 2 Ch. 332. 

(d) Lemage v. Goodban, ubi supra. 

In the Goods of De La Saussaye (i 873), L.R. 3 P. & D. 42. 

A duly executed testament, which is inoperative owing to the 
fact that it depends upon a contingency which has not happened, is 
inoperative to revoke an earlier testament {In the Goods of Hugo (i 877), 

2 P.D. 73). Two inconsistent testaments, each hearing the same 
date, are, in the absence of proof as to the order of execution, both 
void for uncertainty so fer as they are inconsistent {Phipps v. Anglesey 
{^l) (1751), 7 Bro. Pari. Cas. at p. 452). 

1958. A testament or codidl will be revoked if Revocation 
the testator, or some other , person in his presence 

and by his direction, bums, tears, or otherwise de- 
stroys the testamentary document, with the intention 
of revoking it.<»’ An act of destruction done by 
another person without the authority of the testator 
cannot be subsequently ratified by him.‘’» 
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(a) Wills Act, 1837, s. 20. 

(b) Mills 15 P.D. 20. 

Gillv'. Gill, [1909] P. at p. 161. 

Neither the destruction without the intention {Gill v. Gill, ub. 
supra) nor the intention without the destruction {Cheese v. Lovejv 
(1877}, 2 P.D. 251, In the Estate ef Southerden, Adams v. Southerden 
[1925] P. 177) will be sufficient ; and the extent of the destruction 
to be effective, must be such as to render the document either incom- 
plete in form {In the Goods of Morton (1887), 12 P.D. 141) or un- 
intelligible in substance {Leonard v. Leonard, [1902] P. 24.3) as i 
testament. A testament may be partially revoked by the destructior 
of a part of the testamentary document, if such appears to have beer 
the intention of the testator {In the Goods ef TVoodtuard (187 1), L.R 
2 P. & D. 206 ; In the Estate ofNunn, [1936] I All E.R. 555 > ^^54 
L.T. 498). 

1959. A testament or codicil may be revoked 
or altered by obliterations, interlineations, or other 
changes in the testamaitary document made after 
execution, with intent to revoke or alter ; but only 
in so far as the words of the document before such 
diange are so effaced that they are not apparent with- 
out physical interference with the document.<®> But 
such interlineations or other changes in the words of 
the testament cannot themselves be admitted to pro- 
bate, as forming part of the testament, unless they arc 
executed in compliance with the requirements of 
§ 1941 

(a) Wills Act, 1837, 8. 21- 

Brooke v. Kent (1840), 3 Moo. P.C.C. 334. 

Townley v. Watson (1844), 3 Curt. 761. 

In the Goods of Horsford (1874), L.R. 3 P. & D, 21 1. 

Ffinck y, Combe^ [ 1 ^ 94 ] P- 191- 

(b) Wills Act, 1837, s. 21. 

Expert assistance (short of physical interference) may be em- 
ployed to decipher the original words {Ffinch v. Combe, ubt supra) ; 
and, if the effacement was intended only to operate contingently 
upon the validity of a substituted clause (see § 1961, post), even 
physical interference to decipher the original words is permitted, e.g, 
the removal of adhesive paper whereby the testator obliterated a part 
of his will {In the Goods of Horsford, ubt supra ; Ffinch v. Combe, ubi 
supra, at p. 197). 
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1960. A testament which expressly revokes a 
fofmer testament revokes appointments made by 
such testament.*®’ Whether such appointments are 
revoked by a testament which does not exjpressly 
revoke former testaments, depends upon the words 
used by the testator in the later testament.*”’ But 
general words of bequest in a later testament will 
not, without more, revoke an appointment made by 
an earlier testament in exercise of a special power of 
appointment.*®’ 

(a) Sotheran v. Dening (1881), 20 Ch. D. 99. 

Re Kingdom (1886), 32 Ch. D. 604. 

Lowthorpe-Lutwidge v. Lmtkorpe-Lutwidge^ [^935] 

(b) Kentv. Kent, [1902] P. 108. 

(c) CadelH. Wilcocks, [1898] P. 21. 

Probably an appointment under a general power is revoked in 
such circumstances (Wills Act, 1837,3. 27 ; Sotheran v. Dehing, uhi 
supra at p. 106, per Jessel, M.R.). For powers of appointment 
generally, see ante. Book III, Section XIV. 

1961. An act or document, purporting to revoke 
or alter a testament or codicil, is not effectual, unless 
the intention to revoke or alter accompanies the 
execution of the act or document, and is uncon- 
ditional.*®’ If the intention to revoke or alter depends 
upon the existence or non-existence of facts which 
the testator erroneously supposes to exist or not to 
exist,*”’ or upon a mistaken view of the validity of 
an intended substituted disposition,*®’ the apparent 
revocation or alteration has no eflFect (“ dependent 
relative revocation ”). 

(a) Pozoellv. Powell (1866), L.R. i P. & D. at p. 2i2,p^rWu,Di, J. 

Dancer V, Crabb (1873), L.R. 3, P. & D. 98. 

(b) Campbell v. French ( 1 797), 3 Ves. 3 2 1 . (But see Thomas v, Howell 

(1874), L.R. 18 Eq. 198.) 

(c) Onions v. Tyrer (1716), i P. Wms. 343. 

Perrott v. Perrott (i 8 1 1), 14 East at pp. 439, 440. 

Dancer v, Crabb, ubi supra. 

Stamford v. White, [1901] P. 46. 

The so-called doctrine of dependent relative revocation (where 
testator mistakenly believes that if he revokes the will some other 
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testamentary gift will operate in its stead) is merely an illustration of 
the general rule that no revocation occurs (other than a revocation by 
marriage) if animus reuocandi is absent or is conditional upon some 
erroneous assumption {In the Estate of Southerden, Adams v. Souther- 
den, [1925] P- at p. 185 ; In the Goods of Hope Brown, [1942] P. 

136). 

1962. No conveyance made or other act done, 
subsequently to the execution of a testament or 
codicil, relating to any real or personal estate therein 
comprised, other than an act which has the effect 
of revoking, in manner described in §§ 1956-1959 
ante, any disposition contained in such testament or 
codicil, will prevent the operation of the testament, 
or codicil with respect to such interest in such real 
or personal estate as the testator could dispose of by 
testament or codicil at the time of his death. 

Wills Act, 1837, s. 23. 

Ford V. Le Pontes (i86i), 30 Beav. at pp. 593, 594. 

Saxton V. Saxton (1879), ^3 Ch. D. 359. 

This provision of the Wills Act assists section 24 (see § 1983 post). 
After he has made a will of his property testator’s interest therein may 
alter (or he may dispose of it and re-acquire it) before he dies ; but 
the gift may yet stand (§§ 1983, 1986-1987, post). 

1963. There is probably no presumption that 
the revocation of a testament operates as a revocation 
of any codicils thereto.<a> But if it appears from the 
circumstances of the case, that the act of revocation 
and intention to revoke extended also to all or any of 
the codicils, such codicil or codicils viU be revoked 
with the testament.^**’ 

(a) In the Goods of Savage (1870), L.R. 2 P. & D. 78. 

Gardiner V. Courthope (1886), 12 P.D. 14. 

Cf. Ferrer v. St. Catkerinds College (1873), L.R. 16 Eq. at p. 23, 
per Lord Selborne, C. 

(b) Sttgden v. St. Leonards {Lord) (1876), i P.D. at p. 2o6. 

In the Goods of Bleckley (1883), 8 P.D. 169. 

1964. If there is evidence that a person who 
made a testament or codicil had it in his possession, 


Lost will 
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and the testament or codicil is not forthcoming at his 
death, there is a presumption of law that the testator 
destroyed it with the intention of revoking it.<^* 
Evidence may be given to rebut this presumption, 
and to prove the contents of the lost instrument 
but if the evidence offered to prove its contents is 
parol evidence only, it must be of extreme cogency.<®> 

(a) Eckersley v. Platt (1866), L.R. i P. & D. 281. 

This presumption does not apply if the testator becomes insane 
after the execution of the testament (Sprigge v. Sprigge (1868), L.R. 

I P, & D. 608). 

(b) Sttgien v. St. Leonards (Lord) (i 876), i P.D. 1 54. 

Re Spain (1915), 31 T.L.R. 435. 

(c) Woodward v. Goulstone (1886), ii App. Cas. at p. 475, per Lord 

Hekschell, C. 

Post-testamentary declarations of the testator are not admissible 
to prove that a lost testament was duly executed (AiUnsm v, Morris, 
[1897] P. 40). It seems that such declarations are admissible to prove 
the contents of the testament {Sugden v. St. Leonards [Lord) (1876), 
1 P.D. at p. 241 5 Woodward v. Goulstone, uU supra, at pp. 478-8 1 ; 
Barkwell v. Barkwell, [1928] P., at pp. 96, 97.) 

1965. In order to establish the revocation of a 
testament or codicil by a missing testament or codicil 
subsequently executed, either documentary or other 
sufficient evidence of the contaits of such subsequait 
testament or codicil must be given, 

Cutto V. Gilbert (1854), 9 Moo. P.C.C. 131 (see esp. pp. 140-1). 

Brown v. Brown (1858), 8 E. & B. 876. 

Barkwell y. Barkwell, [1928] P. 91. 

1966. If a testament .or codicil is produced, with 
alterations on the face of it, the person seeking to 
take advantage of the alterations must prove that 
such alterations were made before the testament 
was executed.**^ In the absence of evidence, it will 
be presumed that the alterations were made after 
execution.<*» 

(a) Williams v. Ashton (r86o), 1 John. &: H. ii 5. 

(b) Coopery. Bockett (1846), 4 Mod. P.C.C. 419. 

In the Goods of Sykes (1873), L.R. 3 P. & D. 36. 
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Thus, where the alteration is a mere interlineation without 
which the passage would be unintelligible, the Court may presume, 
from the internal evidence of the document, that the interlineation 
was made before execution {In the Goods of Cadge (1868), L.R. i P. 
& D. 543). 

1967. A testament or codicil which has been 
revoked may, unless the document containing it has 
been wholly destroyed with intent to revoke,* be 
revived by re-execution with the formalities required 
by § 1941 ante^ or by a duly executed codicil which 
shows an intention to revive the revoked testament 
or codicil.*^’ "Such intention may be shown either by 
express words, or by dispositions or language in- 
consistent with any other intention.*®^ 

(a) Rogers and Andrews v. Goodenough and Rogers (1862), 2 Sw. & Tr. 

342. 

In the Goods of Steele (1868), L.R- i P. & D. 575. 

In the Goods ofReade^ [1902] P. 75. 

(b) Wills Act, 1837, s. 22. 

Re Smith (1890), 4; Ch. D. 632. 

(c) In the Goods of Steele^ ubi supra ^ at p- 578. 

In the Goods of Reynolds (1873), L.R. 3 P. & D. 35. 

In the Goods of Dennis^ [1891] P. 326. 

A reference by a testator in a later duly executed testament or 
codicil to a revoked testament by its date will, primd facte^ revive that 
testament, if it assumes that such testament is still operative. But this 
inference may be rebutted, if it can be proved from the circumstances 
that the testator has made a mistake in the date, and did not intend 
to refer to that testament {In the Goods of Ince (1877), 2 P.D. iii ; 
Goldie V, Jdanif [^ 93 ^] P- ^ 5 )- But if a codicil to a revoked testament 
is made, and the codicil is drafted with reference to the provisions of 
such testament, the revoked testament will be revived; for, even though 
the testator did not in fact intend to revive it, his codicil showed an 
intention to do so {In the Goods of Stedham (1881), 6 P.D. 205 ; 
In the Goods of Dyke (1881), 6 P.D. 205 5 Goldie v. Adam, [1938] 
P. at p. 91) ; and a codicil so drafted without a clause confirming the 
will may imply an intention to revive only a part of it {In the Estate of 
Mar don, [19^] P. 109), 

1968. A codicil whereby a testator expressly 
revives his “ testament ” or “ will ” is perhaps pre- 
sumed to revive also all the codicils thereto.**’ But 
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Jiis presumption may be rebutted by the express 
Arords,<'’> or by the nature of the contents, of the re- 
viving codicil.'®* 

(a) Green v. Tribe (1878), 9 Ch. D. at p. 234. 

(b) Ibid. 

(c) In the Goods of Reynolds (1873), L.R. 3 P. & D. 3 5. 

This so-called presumption probably operated only when the word 
'* will ” has been used (in its old sense) to signify the aggregate of the 
testator’s testamentary documents (see § 1947 ante), so as to show a 
sufficient “ intention to revive ” the codicils as prescribed by the Wills 
Act, 1837, s. 22. If a will has been modified by codicils, and a later 
codicil purports to revive or confirm the “ will ”, a like question 
arises as to whether this shows an “ intention to revoke ” the earlier 
codicils, within section 20 of the Act {Green v. Tribe, supra ; § 1947 
ante). 

1969 . When any testament or codicil which has Partial 
been partly revoked and afterwards wholly revoked, 
is revived, the revival does not extend to the part 
originally revoked, unless an intention of the testator 
to the contrary can be shown. 

Wills Act, 1837, 8. 22. 

Neafe v. Pickard (1843), 2 Notes of Cases, 406. 


1970 . Subject to § 1983 post^ a testament re- Effect of 
vived or confirmed by a later testament or codicil 
speaks as from the date of the later document. 

Wills Act, 1837, s. 34. 

Re Champion^ [1893] i Ch. loi. 

Re Rayer^ Rayerv. Payer, [1903] i Ch. 685. 

Goonetoardene v. Goonewardene^ [^ 93^ 3 ^+ 7 - 

Re Picton, Porter'^, Jones, [1944] P. 303 (implied confirmation).' 

1971 . Ordinarily the Court has no power to Order of 
alter the contents of a testament.'®* But if the will ^“[^f^^nce 
of a testator, who dies after the 12th July 1939, of^^depend- 
domiciled in England, does not make reasonable 
provision for the maintenance of a “ dependant ” 

(wife or husband or dependent child) of the testator, 
the Court has a limited power *to order that such 
provision be made out of the testator’s estate.'*** 
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Thereupon, the will has effect as if it had been executed 
with such variations as are specified in the order/ 

(a) Sca/iv. Ratolins^ [1892] A.C. 342- 

(b) Inheritance (Family Provision) Act, 1938, ss.- 1, 5, 6. 

Re Pugky Pugh V. Pugky [1943] Ch. at p. 395. 

(c) Inheritance (Family Provision) Act, 1938, s. 3. 

A child of the testator (including a child adopted by him under th^ 
Adoption of Children Act, 1926) is a “ dependant ”, within the Act 
if incapable of maintaining himself or herself by reason of som€ 
mental or physical disability ; so also is an infant son or a daughtei 
who has not been married (s. i (i)). Orders for maintenance of s 
“ dependant ” are ordinarily to be for periodical payments out of the 
income of the testator’s net estate (capital may be used only from sn^al. 
estates), so that the “ dependants ” do not together obtain more thar 
two-thirds (in*^certain circumstances one-half) of the annual income 
of the net estate ; moreover, the maintenance so ordered is to cease (i^ 
in the case of testator’s spouse on re-marriage (ii) in the case of his 
children on their ceasing to be dependants ” as defined above, anc 
(iii) in any case at the dependant’s death (s. i (2), (3), (4)). Applica- 
tions for maintenance must usually be made within six months from 
the grant of probate to the testator’s personal representatives (s. 2), 
Subject to the foregoing, the Court has a complete discretion to grant 
or refuse an application for maintenance ; but it must have regard tc 
the circumstances of the estate and of the dependant ” and to the 
reasons, if ascertainable, which led the test^itor to withhold from the 
** dependant ” a reasonable maintenance by the will ; and it has d 
wide power to hear evidence thereof, including any statement in 
writing signed by the testator and dated (s. i (5), (6), (7)). 



TITLE iii-<:apacity to make or attest 

A TESTAMENT OR CODICIL 


1972. Capacity to make or attest a testament of Lawgovem- 
immovables situated in England is governed by the 
provisions of this Title.*** Capacity to make or cap^t^ 
attest a testament of movables is governed by the law 

of the testator’s domicile at the time of his death.'*** 

Under English law, subject to the exceptions contained General 
in this Title, every person has full capacity to make 
and attest a testament.*®* 

(a) Re Hernando (1884), 27 Ch. D. 284. 

(b) In the Goods ofMaraver (1828), i Hag. Ecc. 498. 

Re LewaVs Settlement Trusts^ [1918] 2 Ch. 391. 

(c) Wills Act, 1837, §s. 3, 14-17. 

1973. Subject to § 1 . 972 , no person under the Wills of 
age of twenty-one years can make a valid testament 

except that a soldier being in actual military service, 
and a mariner or seaman being at sea, may make, a 
testamentary disposition of real and personal estate at 
the age of fourteen, and exercise a testamentary 
power of appointment.^c^ 

(a) Wills Act, 1837, s. 7. 

(b) Ihid,^, II. 

Wills (Soldiers and Sailors) Act, 1918, ss. i, 3. 

In the Goods ofFarquhar (i 846), 4 Notes of Cases, 651. 

In the Goods ofMcMurdo (1868), L.R. i P. & D. 540. 

(c) Re Wemher, Wemhery. Beit, [1918] 2 Ch. 82. 

A convict can (probably) make a valid testament [Re Harris, Ex 
parte Graves (i88x), 19 Ch. D. i). As regards^ married women, the 
Law. Reform (Married Women and Tortfeasors) Act, 193S, has 
taken the final step necessary for their complete emancipation by 
providing (s. 2) that all property which prior to the Act was separate 
property of a married woman in equity, or belonged at the time of her 
marriage to a woman married after the Act, or is acquired by or 
devolves upon a married woman after the Act, shall belong to such 
woman in all respects as if she were a femme sole, and may be disposed of 
by her accordingly. The only married woman excepted from this 
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provision arc those whose marriages took place prior to 1883 j and. 
even in their case (s. 4), property acquired by them after 1882 oi 
held for their separate use in equity fells under Ae provisions of s. 2. 

1974. No person can make a testament unless he 
is of sound mind, memory, and understanding when 
he makes iU®* Subject to § 1975 post^ a testator will 
be presumed to have had these qualifications in - the 
absence of evidence to the contrary.<*>> 

(a) Mountain v. Bennet (1787), i G)x, Eq. Cas., at p. 3 56, per Eyre, C.B. 

Bottghton V. Knight (1873), L.R. 3 P. & D. 64. 

If a testator was of sound mind when he gave the instructions 
for the preparation of his will, and the will was drawn in pursuance oi 
those instructions, the fea that he does not recollect its provisions 
when he executes it is immaterial ; if he remembers that he gave the 
instructions, and accepts the document as carrying them out (Parier v. 
Felgate (1883), 8 P.D. 171 j approved by the J.C. in Perera v. 
Perera, [1901J A.C. at p. 361). 

(b) Sutton V. Sadler 3 C.B. (N.S.) 87. 

Clearer. Cleare (1869), L.R. i P. & D. 655. 

1975. If it be proved that a testator was not of 
sound mind, memory, and understanding at any time 
prior to the making of the testament, his testament 
will be presumed to be invalid, until it is proved 
that he was of sound mind when he made it. The 
appearance and contents of the testament, and the 
circumstances attendant upon its execution, will be 
considered in coming to a conclusion on this point. 

A,-G. V. Pamtker (1792), 3 Bro. C.C. 441. 

Cartwrights. Cartwright (1793), i Phillim. 90. 

B;jmes v. Green (1859), i Sw. & Tr. 401. 

Cleare v. Cleare (1869), L.R. i P. & D. 65 5. 

1976. If a testator suffers from a particular de- 
lusion, but is otherwise sane, his testament is valid if 
its contents have not been influenced by the par- 
ticular delusion. 

Dew V. Clark (1826), 3 Add. 79. 

Banks V. Gooifelloza (1870), L.R. 5 Q.B. 549, 

Bmee v. Bmee (1879), 5 P.D. 84. 
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1977. A testament made while the testator was in Will of 
a state of intoxication inconsistent with due under- 
standing is invalid. 

V. Hill (1824), 2 Add. 206. 


1978. Deafness and dumbness/*’ blindness/*'’ Physical 
and inability to read/ o’ do not cause testamentary in- 
capacity. But the Court will require proof that a 
person thus afflicted knew and approved of the con- 
tents of his alleged testament.^*’ 

(a) In the Goods of Owston (1862), 2 Sw. & Tr. 461. 

In the Goods ofGeale (1864), 3 Sw. & Tr. 431. 

(b) Re Axford i Sw. & Tr. 540. 

(c) Barton v. Rohins (1769), i Phillim. 455 n. (f). 

(d) Longckamp d, Goodfellow v. Fish (1807), 2 Bos. 8 c P.(N.R.) 415. 

Edwards v. Fincham (1842), 4 Moo. P.C.C. 198. 

1979. A testament or codicil made as the result force, 
of the exercise of force/*’ or fraud/*>’ or undue in- 
fluence/o’ is invalid, in so far as its dispositions have i„fl,ii„ce 
been caused by these means.***’ 

(a) Mountain v. Bennet (1787), i Cox, Eq. Cas. at p. 355. 

(b) Lord Donegal s Case (1751), 2 Ves. Sen. at p. 408, per Lord 

Hardwicke, C. 

Allen V, McPherson (1847), i H.L.Cas. at p. 208. 

(c) Wingrove v. Wingrove (i 8 8 5), 1 1 P.D. 8 1 . 

Baudains v. Richardson^ [1906] A.C. at pp. 184, 185, per Lord 

Macnaghten. 

(d) Trimlestown v. Alton (1827), i Dow, Sc Cl. at p. 95, per Lord 

Eldon, C. 

Alien V. McPherson^ ubi supra^ at p. 233, per Lord Campbell. 


1980. Undue influence, for the purpose of § wkatu 
IQ7Q, means influence of such a nature that the volition “"undue 

✓ . ’ .... inAuence 

of the testator with respect to the disposition in ques- 
tion was subjected to the coercion or domination of 
another person.**’ There is no presumption of undue 
influence from the situation of the parties, or from the 
fact that the party alleged to have exercised undue 
influence benefited under the testament.**” 
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(a) Parjitt v. Lewless (1872), L.R. 2 P. & D. 462. 

Wingfome v. Wingnme, ubi supra. 

Battdaias v. Richardson, ubi supra. 

This requirement distinguishes “ undue influence ” as it affects 
testaments, from a similar defect as it applies to transactions inter vivos 
{ante, Book I, § 191). 

(b) Bo}se V. Rossborough (1857), 6 H.L.Cas. at p. 49, per Lord 

Cranworth. 

Parjitt V. Lawless, ubi supra. 

Spiers v. English, [1907] P. at p. 124. 

In this respect also the rule is different from that applying to 
transactions inter vivos. But if circumstances arouse the suspicion 
of the Court, as where the will was prepared by one who benefits 
thereunder, the persons setting up the instrument must satisfy the 
Court that this suspicion was unfounded {Barry v. Butlin (1838), 2 
Moo. P.C.C. 480 5 Tyrrell v. Painton, [1894J P. 15 1 ; Low v. 
Guthrie, [1909] A.C. 278 } Harmes v. Hinkson, [1946] W.N. 1 1 8). 

1981 . All persons, whether minors or not, are 
competent to attest the execution of a testament, if 
they understand the act which they are performing.^*’ 
But if the execution of a testament is attested by a 
witness, to whom, or to whose wife or husband, any 
beneficial interest in property is given by that testa- 
ment, the gift to him or her, or to his or her wife or 
husband, or to any persons claiming under them is 
void ;<*>’ unless the testament did not require attesta- 
tion.<«’ 

(a) Hudson v. Parker (1844), i Rob. Eccl. at pp. 35, 36. 

(b) Wills Act, 1 837, s. I J. 

Cress^ellv, Cresswell (1868), L.R. 6 Eq. 69. 

Pfi Fleetwood, Sidgreaves v. Brewer (1880), 1 5 Ch. D. 594. 

(c) Re Limond, Limond v, Cunliffe, [191 5] 2 Ch. 240 (military will). 

If there is a testament with codicils, and a witness has attested 
the execution of only one of those instruments, he or she, or his or 
her wife or husband, may take a gift under any of such instruments 
the execution of which he or she has not attested ; although it con- 
firms or republishes the instrument which he or she has attested 
{Tempest v. Tempest (1856), 2 K. & J. 642 ; Anderson v, Anderson 
(1872), L.R. 13 Eq. 381 ; Re Trotter, Trotter v. Trotter, [1899] 
I Ch. 764). A charge or direction for the payment of debts is not a 
gift to a creditor for the purposes of this paragraph (Wills Act, 1837, 
s. 1 6). If a testament is apparently attested by more than two persons, 
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and a legacy is bequeathed by it to one of them, the latter cannot take 
the legacy, unless it can be proved that he did not sign as a witness 
{Randfield v. Randfield (i860), 30 L.J. (Ch.) 177 > In the Goods of 
Sharman (1869), L.R. i P. & D. 661). If, after the execution of the 
testament, an attesting witness marries a legatee or devisee,* the legacy 
or devise is not thereby invalidated (Thorpe v. Bestwick (i88i), 6 
Q.b.d. 311) ; and a supervising incompetency in a witness does not 
render a previous attestation invalid (Wills Act, 1837, s, 14). A gift 
to the abbess of a nunnery is not invalidated by the fact that one of the 
witnesses to the will subsequently becomes abbess ; because the gift 
was not to her personally, but in trust for the community (Re Ray*s 
Will Trusts, Re Ray's Estate, Public Trustee v. Barry, [1936J Ch. 
520). The fact that a person is appointed executor by a testament 
does not render him incompetent to be admitted a witness to prove its 
execution, or its validity or invalidity (Wills Act, 1837, s. 17). 
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1982. Subject to § 1972 ante^ a person may b) 
his testament devise all the real and bequeath all the 
personal property to which he is beneficially entitled 
at the time of his death, and which, on his death, 
passes or may pass, to his personal representative, 
including any interest of which he was tenant-in-tail 
in possession at the time of his death, and to which he 
refers specifically in the devise.<^> 

(a) Wills Act, 1837, s. 3. 

Administration of Estates Act, 1925, s. I. 

(b) Law of Properly Act, 1925, s. 176 (i). 

A direct disposition of real estate by testament is known as i 
“ devise ” ; a similar disposition of personal estate, as a “ legacy ” oi 
“ bequest Certain interests in property cease at death, and therefort 
do not pass to the deceased’s personal representatives nor under his 
will. These include, besides interests for his own life, his interest ir 
any property which he held jointly with others who outlive him, anc 
any entailed property which he has not devised under the special 
power conferred by section 176 of the Law of Property Act, 1925 
{ante. Book III, §§ 1259, Dn the death of a sole trustee, the 

trust property devolves upon his personal representatives until nevi 
trustees are appointed — ^it does not pass under his will {ante, Book III 
§§ 1647, 1738). 

1983. Every testament is construed with refer- 
ence to the dispositions of real and personal property 
contained in it, to speak and take effect as if it had been 
executed immediately before the death of the testator : 
unless a contrary intention appears by the testa- 
ment.“’ Such a contrary intention will appear if the 
date of the testament, as contrasted with the date ol 
the testator’s death, is clearly referred to as governing 
the extent of the disposition**** or if the subject-matter 
of the disposition is specifically described as belonging 
to the testator at the date of the testament.**** 

X106 



DEVISES, LEGACIES, ETC. 


1107 


(a) Wills Act, 1837, s. 24. 

Langdale {Lady) v. Briggs (1856), 2 Jur. (N.S.) at p. 996, fer 
Turner, LJ. 

Re S later ^ S/ater v. Slater^ [1907] ^ Ch. 665. 

(b) Cole V, Scott (1849), I Mac. & G. 518. 

Re Ord^ Dickinson v. Dickinson (1879), P* 

Baggallay, LJ. 

Clifford^ Mallam v. McFie^ [1912] i Ch. 29. 

(c) Emuss V. Smith (1848), 2 De G. & Sm. 722. 

Re Portal and Lamb (1885), 3 ^ 

1984. If either (subject to § 1983 ante) the subject- Imufficint 

matter or the persons to be benefited by,^*” 

a devise or a legacy, is or are not sufliciently des- 
cribed, the devise or legacy is void for uncertainty. 

But if there is a devise or a legacy to such of a number 
or class of persons, or in such proportions, as a person 
named by the testator shall appoint, without a gift 
over in default of appointment, and the power is in 
the nature of a trust in favour of the objects of the 
power, the fact that no appointment is made will 
not cause the gift to fail for uncertainty ; but the 
property will be divided equally among the objects 
of the power.* 

(a) Jubberv, Jubber 9 Sim. 503. 

Asten V. Asten^ [1894] 3 Ch. 260. 

(b) Lowndes v. Stone (1799), 4 ^+ 9 ' 

(c) Brown v. Higgs (1801), 8 Ves. at p. 574. 

Re Weekes^ Settlement^ [i^ 97 ] ^ Ch. 289. 

It has been judicially held that a devise may even be implied, 
if necessary to prevent defeat of the testator’s obvious intention, 
e.g. under a devise to A (the person who would take on the testator’s 
intestacy) “ after the death of B ”, B may take a life' estate by implica- 
tion {Manning and Andrews Case (1576), i Leon. 256 5 Hihus v. 

Mitford (1674), I Vent. 372) j cf. Re Springfield, Chamberlin v. 

Springfield, [1894] 3 Ch. 603), But it is doubtful whether this rule 
would be applied in modern times, especially in the case of a specific 
gift (see Law of Property Act, 1925, s. 1 75) or if there is a residuary 
disposition. 

' 1985. A Specific legacy is a gift of some piece of specific and 
personal property which a testator, identifying it by 
a sufficient description, and manifesting an intention 



Ademption 
of specific 
legacies 


Acts of 
strangers 


iio8 SUCCESSION 

that it shall be enjoyed or taken in the state and con- 
dition indicated by that description, separates from the 
general mass of his personal estate. A general legacy 
is a gift of personal property not particularly described 
and identified, and not specially separated from the 
body of the estate. 

. Botkamiey v. Sierson (1875), PP- 3 ^^^' 3 ® 9 » Jessel, 

M.R. 

Robertson v. Broaibent (1883), 8 App. Cas. at p. 815, per Lord 

Selborne, C. 

1986. A specific legacy fails by ademption if, 
at the testator’s death, the property bequeathed has 
ceased to exist, or is not the property of the testa- 
-tor,*’’’ or has so changed its form that it no longer 
answers to the description of it in the testament,*®* 
or has permanently changed its locality when the 
locality is an essential part of its description.**** A 
partial destruction adeems the legacy p-o tantoS^^ 

(a) Ashbumerv. Macguire (1786), 2 Bro. CC. io8. 

Re Bridle (1879), 4 C.P.I). 336. 

(b) AskbumerY, Macguire, ubi supra. 

(c) Re Lane, Luariy. Lane (1880), 14 Ch. D. 856. 

Re Gray, Dresser y. Gray (1887), 36 Ch. D. 205-. 

Re Slater, S later v. Slater, [1907] i Ch. 665. 

(d) Chapman v. Hart (1749), i Ves. Sen. 271. 

Colleton y. Garth (1833), 6 Sim. 19. 

R Johnston,Cockerelly,Bssex(JSarf){i88t^,26Ch..D.ztp.^$'^. 

(e) Ashbumery. Macguire, ubi supra. 

The doctrine of ademption applies equally to gifts made under a 
testamentary power of appointment, wheAer the power be general or 
special (jR^ Dowsett, Dowsett v. MeaUn, [1901] i Ch. 398 ; Re 
Moses, Beddington v. Beddington, [1902] i Ch. looj. But the doc- 
trine is inapplicable to a general legacy {Re Borne, Bailey v. Bailey, 
[1944] Ch. 190). 

1987. A change in the character of the property 
bequeathed, made by a third person without the 
knowledge, and against the wishes, of the testator, 
will not cause the legacy to be adeemed.*®* But the 
fact that the change has been efi^ected by a public 
authority will not prevent ademption taking place.**>* 
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(a) Skaftshury {Earl) v. Bkaftshiiry (Coun/ess) (1716), 2 Vern. 747. 

Jenkins v. Jones (1866), L.R. 2 Eq. 323. 

(b) Re Slater^ Slater y. Slater, [1907] i Ch. 665. 

But such a change (e.g. by a company of its shares) is no ademption 
if it leaves the property substantially the same {Re Slater, supra ; Re 
Clifford, Mallam v. McFie, [1912] i Ch. 29 ; Re Leeming, ibid, 828. 

1988. If a testator’s assets are not sufficient for 
the payment of the general legacies bequeathed by 
his testament, the general legacies will abate, and, 
in the absence of a contrary direction by the testator,^®’ 
abate rateably.*’’’ But possibly, if a general legacy 
is given to a creditor to whom a debt is owing ex- 
ceeding the amount of the legacy, in considera- 
tion of the abandonment of the debt, it has priority 
over the other general legacies.<o> 

(a) Lewtn v. Lewin (1752), 2 Ves. Sen. 415. 

Re Hardy, Welh v. Borwick (1881), 17 Ch. D. 798. 

But a direction to pay a legacy to a testator’s widow within 
three months of his death does not amount to a direction to the con- 
trary ; and such legacy will abate rateably with the other general 
legacies, if there is a deficiency of assets {Re Schweder^s Estate, Oppen-- 
heimerv, Schweder, [1891] 3 Ch, 44). 

(b) Barton v. Cooke (1800), 5 Ves. at p. 464. 

See also § 2146, post. If a legacy is given free of legacy duty, the 
duty payable is treated as an additional legacy and added to the legacy 
for the purpose of reckoning the amount of the abatement {In re 
Turnbull, [1905] i Ch. 726). 

(c) Re Whitehead, Whitehead v. Street, [1913] 2 Ch. at p. 59, per 

Farwell, LJ. 

1989. A general legacy which the testator directs 
to be paid out of a particular fund indicated by him 
is called a “ demonstrative ” legacy So long as 
such particular fund lasts, the legacy is treated 
as specific ; but if the fund has been wholly or 
partially exhausted during the testator’s lifetime, the 
legacy ranks wholly or to that extent as a general 
legacy.'^' 

(a) Page v. HuisA (1863), i Hem. & M. at p. 671. 
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(b) Robinson v. Geldard (1852), 3 Mac. & G., at p. 745. 

Sellon V. Watts^ Smith v. Watts (i86i), 9 W.R, 847. 

Accordingly, a' diminution in the designated fund does not adeem 
such a legacy {Re Webster, Goss v. Webster (1937}, ^ 5 ^ L.T. 128), 

1990. A residuary devise or bequest includes all 
property comprised or intended to be comprised in 
any other devise or bequest contained in the testa- 
ment, which has failed to take effect.**^ None of such 
property is excluded unless it is specifically excepted 
by the testament. 

(a) Wills Act, 1837, s. 25. 

Cambridge v. Rom {1802), 8 Ves. at p. 25, fer Grant, M.R. 

Blighty. Eartnoll (1883), 23 Ch. D. 218. 

Re Mason, Ogden v. Mason, [1901] i Ch. at p. 632, per Vaughan 
Williams, L.J. 

(b) Re Bagot, Baton v. Ormerod, [1893] 3 Ch. 348. 

Re Fraser, Lowthery. Fraser, [1904] i Ch. 726. 

Lapsed or revoked shares of residue do not fell into residue (Green 
V. Pertwee (1846), 5 Hare, 249 ; Re Forrest, dorr v. Forrest, [1931] 
I Ch. 162) ; unless the testator shows an intention to that e^ct (Re 
Palmer, Palmer v. Answorih, [1893J 3 Ch. 369 5 Re Parker ,[1901] 

1 Ch. 40 ^)> or unless the residue is bequeathed to persons jointly 
and one of them survives the testator (Webster v. Webster (1726), 

2 P. Wms. 347). 

1991. Until the personal representative has as- 
sented to a devise or legacy, the devisee or legatee 
(even if the devise or legacy is vested) has only a 
right to administration of the. estate and transfer or 
payment of the subject-matter of the devise or legacy 
in due course.*®' When the personal representative 
has assented, a devisee or specific legatee has a legal 
or equitable right (vested or contingent as the case 
may be) to the ^ubject-matter of the devise or legacy, 
as from the death of the testator, and can enforce 
such right against the personal representative and 
third parties.***' But no action at law to recover a 
general legacy lies against the personal representative, 
even after assent.***' 



nil 
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(a) Bl. Comm. II, 512. 

(b) launder* s Case (1599), 5 Co. Rep. at fo. 123 b. 

Ue West^ West v. Roberts^ [1909] 2 Ch. at p. 185, per Swinfen 

Eady, J. 

(c) Deekesy. Strutt (1794), 5 Term Rep. 690. 

Jones V. Tanner (1827), 7 B. & C. 542. 

Re West^ uhi supra at p. 1 86. 

Detailed provisions as to assents by the personal representative 
•are laid down by the Administration of Estates Act, 1925,88, 36 and 
38, An assent may be in any form and may even occur by implica- 
tion {Attenhorough v. Solomon^ [ 19 ^ 3 ] A.C. at p. 83 ; Wise v. Whit^ 
hum^ [1924] I Ch. 460 ; Inland Revenue Commissioners v. Smithy 
fi930] I K.B. 713). But it is incapable of passing a legal estate in 
land (including leaseholds) unless it is in writing, signed by the personal 
representatives (s. 36 (4)), though even here an informal or implied 
assent may pass an equitable interest to the devisee [Re Hodge, Hodge 
V. Griffiths, [1940] Ch. at p. 264). A personal representative cannot 
ordinarily be required to distribute any part of the estate before the 
expiration of a year from the death (Administration of Estates Act, 
1925, s. 44 5 Re Tankard, Tankard v. Midland Bank Executor and 
Trustee Co., Ltd., [1942] Ch. 69}. 

1992. The assent of the personal representative 
may be made subject to a condition subsequent, if 
the condition is within the powers of the representative 
to impose as the administrator of the assets.<*^ When 
once an unconditional assent has been voluntarily 
given, it cannot be retracted but a payment made 
by a personal representative to a legatee without 
notice of an existing debt due. from the estate, may 
be recovered by the representative from the legatee, 
to the extent of the debr/<^> 

(a) Elliott y. Elliott (1841), 9 M. & W. at p. 28, per Parke, B. 

Administration’ of Estates Act, 1925, s. 36 (ro). 

(b) Noel V. Rodinson (1686), i Vern. 90. 

Nezaman v. Barton (i 6 <) 6 )^ 2 Vern. 205. 

(c) Administration of Estates Act, 1925, ss- 36 (9), 38 (i). 

Jervis V. Wolferstan (1874), L.R. 18 Eq. 1 8, 

This case and Whittaker v. Kershaw (1890), 45 Ch. D. 320, 
show that the executor can also recover if he pays with notice of a 
contingent liability which has not yet become a debt. F or the right of 
a creditor to follow the testator’s assets into the hands of legatees and 
others, see § 2145, post. 
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1993. The personal representative may, if he 
thinks fit, without assenting to the devise, permit a 
devisee to take possession of the land devised. But 
such possession does not prejudice the right of the 
representative to take or resume possession, nor his 
power to convey the land as if he were in possession 
thereof, but subject -to the interest of any lessee, 
tenant, or occupier in possession or actual occupation 
of the land. 

Administration of Estates Act, 1925, s. 43 (i). 


1994. If a general legacy is bequeathed for life, 
with remainder over, interest does not begin to ac- 
crue in favour of the life tenant, till the end of a year 
from the testator’s death. 

Gibson y. Bott (1802), 7 Ves. at p. 96. 

The reason assigned by Lord Eldon is, that it is only the inter- 
est of the legacy which is given to the tenant for life ; and, as the 
legacy is not payable till a year from the death (see note to § 1991, 
ante), no interest can accrue until that date. But where residuary 
personalty is so bequeathed, interest 6 r income will usually begin to 
accrue for tiie life tenant as from the testator’s death (see Jllhtaen v. 
WhitteU (rSby), L.R. 4Ekj. 295 5 Brown v. Gellatly (1867), 2 Ch. 
App. 751, 1757). 

1995. A vested devisee or specific legatee is 
entitled to all the profits accruing from the property 
devised or bequeathed, as from the testator’s death,‘»> 
and is {semile) chargeable with the cost of its upkeep, 
care, and preservation, as from that date.<^> Even if 
the devise or legacy is contingent, it now carries the 
intermediate income of the property as from the 
testator’s death, unless the will expressly bequeathes 
the income elsewhere.*^’ 

(a) Re Pearce^ Crutciley v. H^eils^ [1909] i Ch. 819. 

(b) Re Rooke^ Jeans v- Gatehouse^ [^ 933 ] Ch. 970 (reviewing the 

authorities). 

(c) Lawof Propertjr Act, 1925,5. 175. 

Re Raine, Tyerman v. Stansfield, [1929] i Ch. 716. 
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The rule stated in the latter part of this par^raph does not apply 
testator died before 1926 (as to which see Theobald on Wills, 9th 
d., 147-148), Moreover, pending the contingency, the income is 
ccumulated ; if, therefore, the gift does not become vested within 
le period permissible for accumulations of income (§ i686, anU), 
icome accruing after that period whilst the gift remains contingent 
dll ordinarily ^1 into residue (see s. 175 of the Act and Trustee 
icc, 1925, s. 31 (2)). 

1996. Subject to the provisions of § 1997 post, a 

;eneral legatee is not entitled to interest on his legacy 
s from the testator’s death.^^’ But, if no time is 
.xed for the payment of the legacy, interest at four 
er is payable on a vested general legacy as 

rom a year from the testator’s death until payment 
f the legacy even though the legacy is payable 
ut of a reversionary interest.<®‘ If a time has been 
ixed by the testator for payment of the legacy, inter- 
st is payable from that date.<f> 

(a) Benson v. Maude (1821), 6 Madd. 15. 

Re Raine^ Tyerman v. Stansfield^ [1929] 1 Ch. 716. 

(b) R.S.C. Order LV, r. 64. 

Re Davy^ Hollingsworth v. Davy^ [1908] I Ch, 61 - 

(c) Hearle v, Greeniank (1749), 3 P' 7^^* 

(d) Lord V. Lord (1867), 2 Ch. App. at p. j%<)yper Lord Cairns. 

(e) PTalfordv. Walford, [1912] A.C. 658. 

(f) Heath v. Perry (1744), 3 Atk. at p. 102, per Lord Hardwicke, C. 

Cricketty, Dolby (1795), 3 Ves, 10. 

Besting y, Allen (1844), 5 Hare 573- 

Re Pollock^ Pugsley v. Pollock, [1943] Ch. 338. 

1997. Interest is payable to the legatee on a 
rested general legacy from the death of the testator — 

(i) if the legacy is given in satisfaction of a debt ; 
or, 

Clark V. Smell (1744), 3 Atk-. at p. 99. 

(ii) if the legacy is given to a minor to whom 
the testator stood in loco parentis ; or, 

Beckfordy. Tobin (1749), i Ves. Sen. atp. 310, pifr Lord Hardwicke, 
C. 

Wilson V. Maddison (1843), 2 Y. & C. Ch. Cas- 372, 
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(iu) if the legacy is charged upon land ; or . 

Pearm v. Pearson (1802), r Sch. & Lef. at p. ii, fer Lord 
Redesdale, C. 

Re Waters, Waters v. Boxer {!%%()), 42 Ch. D. 517. 

Cf. Turnery. Buck (1874), L.R. 18 Eq. 301. 

(iv) if the will shows that intention. 

Re Stokes, Boteea v. Davidson, [1928] Ch. 716. 

Ordinarily a contingent general legacy does not carry interest 
{Re Jones, Meacock v. Jones, [1932] i Ch. at p. 646). But there are 
exceptions for the benefit of infant legatees if the testator is the parent 
of or in loco parentis to the infent or if the legacy is plainly intended 
for his support (ibid.). The question whether a gift to an inmnt carries 
intermediate income is important with regard to the statutory power 
of maintenance (§ 1774}. 

1998. Ordinarily a legatee cannot recover more 
than six years’ arrears of interest ; whether or not his 
legacy is charged upon land or rent, or secured by an 
express trust.‘»> But, if the legacy is payable out of 
a reversionary interest which cannot be realized, the 
legatee is entitled, when the reversion falls in, to 
interest as from the date at which the legacy was prtmS 
facie payable.‘*»> 

(a) Limitation Act, 1939, ss. 18(5), 20. 

(b) Re Blackford, Blackford v. Worsley (1884), 27 Ch.' D. 676. 

It would seem that the period is extended for a legatee under 
disability (iUd. ss. 22, 31 (3)). Moreover, if the executor or trustee 
has been ^udulent in the nutter or has retained the interest or has 
converted it to his own use, it would seem that there is no limiting 
period under the Act {iUd. ss. 19 (i), 20, 31 (i)). As to the period 
after which an action to recover a devise or a legacy is barred, see ante, 
§ 67. As to the period of limitation for an annuity, see ante, §§ 1 560, 
1561. 

1999. In a devise or bequest, the words “ die 
without issue ” or “ die without leaving issue ”, or 
“ have no issue ”, or other words which may import 
either a want or failure of issue of any person in his 
lifetime or at the time of his death, or an indefinite 
failure of his issue, are construed to mean a want or 
failure of issue in the lifetime, or at the time of the 
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death, of such person ; xinless a contrary intention 
appears by the testament, by reason of an entailed 
interest being devised to such person, or otherwise. 

But this rule does not apply to cases where these words 
import if no issue described in a preceding gift be 
bom, or if there are no issue who obtain a vested estate 
by a preceding gift to such issue. 

Wills Act, 1837, s. 29. 

Whether the property be realty or personalty, the devisee or 
legatee will take an absolute interest, and the gift over be avoided, as 
soon as any issue of the class on whose failure the limitation is to take 
eiBFect attains ‘twenty-one (Law of Property Act, 1925, s. 134). 

2000. When there is a devise or bequest to Presmftion 
children or other relations, only those who are legiti- 

mate can take ;<«> unless the words of the testament,<’»> legitimate 
or the circumstances under which the testator made relations 
the gift,<®’ show that he meant to benefit persons who 
are illegitimate. 

(a) Wilkinson v. Adam (1813), i Ves. & B. at p. 462. 

(b) Ibid, at p. 447. 

(c) Woodhouselee (Lord) v. Dalrymple (1817), 2 Mer. 419. 

Re EvCy Edwards v. Bums^ [1909] I Ch. 796. 

Re Jackson^ Beattie v. Murphy^ [1933] Ch. 237. 

Similarly, there is a presumption against the inclusion of a mere 
adopted child in such a gift (Adoption of Children Act, 1926, s. 5 (2}}. 

For the limited rights of a legitimated person to succeed under such 
a gift, see Legitimacy Act, 1926, s, 3, and § 1891 ante. 

2001 . If a testator has twice bequeathed a legacy Presumption 
to the same person, and there is no evidence on the 

face of the testament as to whether he intended the ugaeies 
later legacy to be a substitute for or an addition to 
the prior legacy, the later legacy is presumed to be a 
substitute for the prior legacy — 

(i) if the same specific object is bequeathed, 
either in the same testament or in the testa- 
ment and a codicil thereto ; or 
Suisse V. Lowther {Lord) (1843), 2 Hare, at p. 432. 
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(ii) if two pecuniary legacies of equal amount 
are bequeathed in the same instrument ; or 

Mannings. (1835), 3 My. & K. 29. 

(iii) if two pecuniary legacies of equal amount 
are bequeathed in different instruments for 
the same stated reason. 

Hurst V. Beach (1820), 5 Madd. at p. 358. 


2002 . If a testator has twice bequeathed a legacy 
to the same person, and there is no evidence on the 
face of the testament as to whether he intended the 
later legacy to be a substitute for or an addition to 
the prior legacy, the later legacy is presumed to be 
an addition to the prior legacy — 

(i) if two pecuniary legacies of. unequal amount 
are bequeathed in the same or in different 
instruments ; or 

Tockney v. Hansard (1844), 3 Hare, at p. 622, per Wigram, V.C. 

Lee V. Pain (1845), 4 Hare, at p. 216. 

(ii) if two pecuniary legacies, of equal amount, 
are bequeathed by different instruments with- 
out the same reason being given for both. 

Hurst V, Beachi ubi supra, 

Lee V. PaiUy ubi supr^, 

2003. If a person to whom is bequeathed a general 
legacy, a specific legacy of a sum of money, or a share 
of residue, owes a debt to the deceased which is im- 
mediately payable, neither he, nor any person claim- 
ing through him,<»> can claim what is due to him 
from the deceased’s estate, until he has brought .into 
account the sum which he owes to the deceased.'**^ 
The fact that the debt is statute-barred will not prevent 
the application of this rule.«*> 

(a) Re Knapman, Knapmanv. Wreford i8 CL D. 300. 

(b) deny v. Bmltbu {1839), + My. & Cr. 442. 
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Re Taylor, Taylor v. Wade, [1894.] i Ch, 671, 

Re Abrahams, Abrahams v. Abrahams, [1908] 3 Ch. 69. 

Re Dacre, Whitakers. Dacre, [1916] i Ch, 344, 

But the rule does not apply where the beneficiary owes the 
debt solely in his capacity as executor for another person {JRe Bruce, 
Lawford v. Bruce, [1908] 2 Ch. 682), or where the debt is owed by 
a partnership firm of which the le^tee is a member {Re Pennington 
and Owen, Ltd,, [1925] Ch. 825). The appointment of his debtor as 
executor was held at law to imply a release by the testator of the 
executor’s debt (jR^ Jpplebee,^ Leveson v. Beales, [1891] 3 Ch. at p. 
429). But the equitable rule, that the matter is one of construction, 
is now followed ; and the presumption is against an implied release, 
though, in accordance with the general principle, evidence to rebut 
the presumption will be admitted {Re Applelee, uli supra ; Re Pink, 
Pink V, Pink, [19 1 2] 2 Ch, 528}. Similarly, an express hotchpot 
clause in the will does not necessarily imply a release of the legatee’s 
debt {Re Horn, Westminster Bank, Ltd. v. Horn, [1946] Ch. 254). 

(c) Courtnay v. Williams (1844), 3 Hare. 539, 

Re Wheeler, Hankinson v. Haytef, [1904] 2 Ch. at p. 71. 

2004. The provisions of § 2003 have no applica- 
tion to a devisee,**’ a specific legatee of leaseholds or 
chattels, <*>’ lor a legatee whose legacy has been ap- 
propriated to him by the executor.* 

(a) Re Akerman, Akerman v. Akerman, [1891] 3 Ch. 212, 

(b) Re Akerman, ubi sufra. 

But, in Re Taylor, Taylor v, Wade, [1894] i Ch. 671, it was held 
that a specific legacy can be retained for the satisfaction of a debt 
where it is represented by a sum of money in the hands of the executor. 
» (c) Ballard v. Marsden (i 880), 14 Ch. D. 374. 

An appropriation of a legacy is a setting aside by the executor, 
with the consent of the legatee, of a specific part of the testator’s 
estate to satisfy a pecuniary legacy. As to this see, post, § 2171. 

2005. A person proved to have caused the death 
of a testator by an act which is a criminal offence 
cannot claim any benefit under the latter* s testament. 

Cleaver v. Mutual Reserve Fund Life Association, [1892] i Q.B. 147 
(murder). 

In the Estate ofCrippen, [191 1] P. at p. 1 12 (murder). 

In the Estate of Hall, Hall v. Knight and Baxter, [1914] P. I 
(manslaughter). 

It has been judicially suggested in Canada that if the testament 
were made in favour of the criminal between coirunision of the 
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criminal act and the death of the testator, the criminal could take 
{Lundy V. Lundy (1895), 24. S.C.R. at p. 653). The act of a lunatic 
is not within the rule of public policy stated in the text Houghton, 
Houghton V. Houghton, [1915] 2 Ch. 173 5 Re Fitts, Cox v. Kilshy, 
[1931J I Ch. 546) 5 but it is assumed, in the absence of evidence to 
the contrary, that he who killed the deceased was sane at the time 
{Re Pollock, Pollock V. Pollock, [1941] Ch. 219). 

2006. Where there are two distinct gifts by the 
same testator to the same person, one onerous and the 
other beneficial, the donee may disclaim the onerous 
gift and take the beneficial ; but if the onerous and 
the beneficial property are included in the same gift, 
the donee must, prirnd jack, take the whole or none. 

Re Kensington {Baron)y Longford {Ear!) v. Kensington {Baron)^ [1902] 
I Ch. at p. 207, per Farwell, J. 

DouglaS’Menzies y. UmpkeBy^ [190S] A.C. 224. 

Re Joel^ Rogerson v. Joel^ [1943] CL 311. 

No person can be compelled to accept a devise or bequest 5 and 
no formal disclaimer is necessary ; but one cannot disclaim a gift 
after one has accepted it {Hurst v. Hurst (i 882), 21 Ch. D. at p. 287). 
A disclaimer by a devisee-trustee does not destroy the trust : another 
trustee will be appointed, 

2007. If a testator gives to a devisee or legatee 
any part of his (the testator’s) own property, or makes 
a valid disposition in his favour of property over 
which the testator has a power of appointment,' 
and also professes to give to another person property 
belonging at the time of the testator’s death to the 
devisee, legatee, or appointee, the devisee, legatee, or 
appointee must elect whether he will take under the 
testament or against it«i> (see post, § 2008). The 
facts that the testator was ignorant that the property 
of which he was purporting to dispose belonged to the 
devisee, legatee, or appointee, <e) or that he did not 
intend to put the devisee, legatee, or appointee, to his 
election,'^’ vill not prevent the application of this 
rule. But the rule will not apply unless it is dear that 
the testator intended to dispose of property whidi in 
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fact belonged to the devisee, legatee, or appointee, at 
the testator’s death.<g> 

(a) Cooper V, Cooper (1870), 6 Ch. App. at p. 2i,p^r James, LJ. 

(b) Re diverts Settlement^ Et>ered v. Leighy [1905] i Ch. 191. 

ReNashy Cook v. Fredericky [1910] i Ch. at pp. 10, ii. 

(c) Whittier Y. Webster 2 Ves. 367. 

(d) Kery. Wauchope (1819), i BH. at pp. 25, 26, per Lord Eldon, C. 

(e) Wollaston v. King (1869), L.R. 8 Eq. at p. 173. 

(f) Cooper V. Cooper (1874), L.R. 7 H.L. at p. 67. 

(g) Wintour v. Clifton (1856), 8 De G.M. Sc G. at p. 650. 

Re Cooley Cooley. Flighty [1920] 2 Ch. 536. 

The doctrine of Election arises chiefly in cases of dispositions 
by testament 5 but it may also arise under deeds and contracts (see 
Codrington v. Lindsay (1873), 8 Ch. App. at p. 587). To raise 
a case of election, it is necessary that the intended gift of A’s property 
to B should be such that, if the property had belonged to the in- 
tending donor, the gift would have been valid Wright y Whitworth 

V. Wright, [1906] 2 Ch. 288). And persons taking in default of 
valid appointment a share of a fund of which the appointor has 
appointed part to them under a limited power cannot be compelled to 
compensate, out of such part, the persons to whom the share was 
invalidly appointed 5 because such share was not the appointor’^s own 
property {Bristow v. Warde (1794), 2 Ves. 336). Finally, if a testator 
professes to give to A property of which B has no power to dispose, no 
case of election will be thereby raised against B {Re Chesham {Lord), 
Cavendish v. Dacre (1886), 31 Ch. D. 466). It was this principle 
which made it impossible for a case of election to be raised against a 
married woman restrained from anticipation. (See Re VardorFs 
Trusts (1885), 31 Ch. D. 275.) But the Law Reform (Married 
Women and Tortfeasors) Act, 1935, s. 2, now makes it impossible 
to attach to the enjoyment by a woman any restriction upon anticipa- 
tion or alienation which could not have been attached to the enjoy- 
ment of that property by a man. Restraints imposed prior to 1936 
are safeguarded, except that a restraint so imposed by a prior testament 
is void if the testator survived 1945. 

2008. If the devisee, legatee^ or appointee, elects Election 
to take under the testament, he must give up to the 
other beneficiary his own property which has been 
devised or bequeathed to such beneficiary.*^'^ If he 
elects to take against the testament, he must compen- 
sate the other beneficiary out of the property thereby 
devised,’ bequeathed, or appointed to himself.<^> The 
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Terms of 
election 


Implied 

election 


Persons 

under 

incapacity 


Satisfaction 
of debts by 
legacies 


amount of the compensation is to be ascertained as at 
the testator’s death/®’ 

(a) Gretm v. Howard (1819), i Swan, at p. 420. 

(b) Hid. at p. 424. 

PickersgiJl v . Rodger (1876), 5 Ch. D. at p. 173, per Jessel, M.R. 

(c) Re Hancock, Hancock v. Patoson, [1905] i Ch. 16. 

Re Williams, Cunliffe v. Williams (191 5), 1 10 L.T. 569. 

In order to give effect to these rules, the Court will order the 
beneficiary put to his election to convey his own property to the dis- 
appointed beneficiary, or will vest the property devised or bequeathed • 
to the electing beneficiary in the disappointed benefidary, as the case 
may be (see Seton, forms of Judgments (yth ed.) II, pp. 1527, I £28). 

2009. A person put to his election is entitled to 
full information as to the value of .the benefit con- 
ferred on him by the testator.^®-’ He may be ordered 
by the Court to elect within a specified time ; and, if 
he does not do so, he will be presumed to have elected 
to take against the testament/’” 

(a) Wiistlerr. Webster (1794), 2 Ves, at p. 37 J. 

(b) Gretton v. Haward (1819), r Swan, at pp- 447, 448. 

2010 . An election, for the purposes of § 2007, 
may be express, or it may be implied from acts done 
by the person required to make the election, if he knows 
that he has been put to his election. 

Spread v. Morgan (1865), ii H.L.Cas. at pp. 602, 613.- 

• 2011 . A lunatic or a minor may be put to his 
election. But, in the case of a lunatic, the choice 
is made by his committee or quasi-committee, acting 
under the direction of the Court and, in the case 
of a minor, the Court will elect for him.”” 

(a) Lunacy Act, 1908, s. i. 

Re Sefm {Earl), [1898] 2 CL 378. 

(b) Re Montagu, Faber y. Montagu, [1896] r Ch. at p. 552. 

2012. If a legacy is bequeathed to a creditor of 
the testator, of an amount equal to or greater than 
the debt due from the testator, there is a presumption 
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that the legacy is intended by the testator to satisfy 
the debt ; and the creditor will be bound to elect 
whether he will daim the debt or the legacy But 
this presumption does not arise — 

(i) if a dedaration to the contrary appears in the 
testament or 

(ii) if the debt is incurred after the execution of 
the testament or 

(iii) if the legacy is of less amount than ihe debt,<*> 
or of an uncertain amount or 

(iv) if the legacy is payable at a later period than 
the debt,'^’ or is contingent ;<«> or 

(v) if there is a direction in the testament that the 
testator’s debts shall be paid.*> 

And the presumption does not arise when a testator 
devises real estate to a creditor.*!’ 

(a) Talbott V, Sbrembury (Duke) (1714), Prec. Ck. 394. 

Barret v- Beckford (1750), i Ves. Sen. 519. 

Williamson v- Naylor (1838), 3 Y. & C. Ex. at p. zro, n. 

(b) Wallace v- Pomfret (1805), ii Ves. 542. 

(c) Thomas v. Bennet (1725), 2 P. Wms. at p. 343. 

(d) Thynne (Lady) v, Qlengall (Earl) (1848), 2 H.L.Cas. at p- 153. 

(e) Ibid, at p. 1 54- 

(f) Re Horlock^ Calham v. Smithy [ 1 ^ 95 ] ^ Ch. 516. 

But in Re Rattenberry, [1906] i Ch, 667, it was held that the 
presumption of satisfaction was not excluded ei Aer by the fact that 
the legacy, was not payable until one year after the death, or by the 
appointment of the creditor as executrix. 

(g) Crichton-^, Crichton^ [i^ 95 ] 2 Ck. 853. 

(k) Richardson v. Greese (1743), 3 Atk. 65. 

Re Huish^ Bradshato v. Huish (1889), 43 Ch. D. 260. 

(j) Eastwoods. Vinke (1731), 2 P. Wms. 613. 

It is probable also that the presumption does not arise in the 
case of a legacy of a specific chattel ; but there appears to be no 
decision on the point. 

2013. If a father, or other person who has placed 
himsdf in loco parentis to a child,**’ gives by his testa- 


Ademption 

ofporHons* 

legacies 
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ment a legacy or share of residue by way of portion 
to such child'a’ and, subsequently, during his life- 
time, advances or covenants to advance a portion<*» 
to or for the benefit of such child, whether or not 
of an amount equal to the testamentary provision, and 
whether or not it is settled in the same way, there is 
a presumption that the testamentary gift is adeemed, 
(i.e. fails), wholly or pro tanto and, in the case 
of a covenant to advance a portion, this presumption 
is not rebutted merely by a direction in the testament 
that the testator’s debts shall be paid/<i> 

(a) Ex forte E^e, Ex forte Dubost (r8i i), i8 Ves. 140, 

Mmtejiore-v. Guedalla (1859), i De G.F. & J. 93. 

Et Jshton, Ingram v. PafilJon, [1897] 2 Ch. at pp. 577-8. (If it 
is contended tliat the mother is in loco parentis for the purposes of 
this presumption, the burden of proof is on those who put forward 
the contention (ibid, at p. 578).) 

A devise of real estate is not a portion for this purpose (Davys 
V. Boucher (1839), 3 Y. & C. (Ex.) 397). 

(b) Tseylorv. Taylor L.R. 20 Eq. 155. 

Ee Scott, Langton v. Scott, [1903] i Ch. i. 

^ These two cases show that a payment made by a father to a 
child is not a portion unless it is made to establish the child perman- 
ently in life. But a legacy given by a father is, primd facie, a portion 
(Ex parte Pye, Ex parte Dubost, uhi supra, at p. 153). 

(c) Ex forte Pye, Ex forte Dubost, ubi supra. 

Durham (Earl) v. Wharton (1836), 3 Cl. Sc Fin. at pp. 1 54-6. 

Pym v. Lockyer (1841), 5 My. & Cr. 29. 

Hofwood V. Hoftoood (1859), 7 H.L.Cas. at p. 747. 

The presumption applies equally to testamentary appointments 
(Re PeePs Settlement, Btddulph v. Peel, [1911] 2 Ch. 165). But it 
may be displaced by the nature of the legacy ; see Re Faux, 
Nicholson v. Faux, [1939] Ch. 465 (discretionary trust of residue). 

(d) Coopery. Macdonald (1873), L.R. 16 Eq. at pp. 267, 268. 

In the case of portions-legacies, the claim of ademption ran only 
be raised in favour of other persons to whom the testator stood in loco 
parentis (Re Heather, Pumfrey v. Fryer, [1906] 2 Ch. 230). 

2014. If a father, or other person who has placed 
himself in loco parentis to a child, has charged land 
with a portion for such child,^®> or has covenanted to 
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give a portion to a child,***’ and subsequently advances 
a portion to such child during his lifetime,*^ or 
bequeaths a portion by his testament, there is a 
presumption that the later gift was intended to satisfy 
the obligation previously incurred, either wholly or 
P'0 tanto ; and the child must elect between the en- 
forcement of his rights under the obligation, and 
his rights under the later gift.*®’ But a devise will 
not satisfy an obligation to pay money, and a legacy 
will not satisfy an obligation to transfer land ;*f’ and 
a dear direction in the testament that the testator’s 
debts are to be paid will rebut the presumption of 
satisfaction.*8’ 

(a) Jesson v. Jesson (1691), 2 Vem. 255, 

(b) Thyme {Lady) v. Glengall {Eari) (1848), 2 H-L.Cas. 1 31. 

Re Lawes^Lawes v. Lawes (1881), 20 Ch. D. 81, 

(c) Jesson v. Jesson^ uhi supra. 

(d) Copley v. Copley (1711), i P. Wms- 147. 

Onslow V. Mitchell (1812), 18 Ves. 490. 

It is otherwise if the legacy is obviously not intended as a portion 
(see Cooper v. Cooper (1873), 8 Ch. App. 813). Slight differences 
of limitation of the two provisions will not, but substantial differences 
will, rebut the presumption {Re Tussaudls Estate^ Tussaud v. Tussaud 
(1878), 9 Ch. D, 363). 

(e) Thynne {Lady) v. Glengall {Earl) (1848), 2 H.L.Cas. 131. 

Chichester {Lord) v. Coventry (1867), L.R. 2 H.L. 71. 

(f) Bellasis v. Uthwatt (1737), West temp. Hard, at p. 281, 

Chichester {Lord) v. Coventry, uhi supra, at p. 96. 

(g) Chichester {Lord) v. Coventry, uhi supra, at p. 8;. 

Montagu v. Sandwich {Earl) (1886), 32 Ch. D, 525. 

A person not being a direct beneficiary of the testator^s bounty 
will not be bound by the doctrine ; even though, indirectly, he gets 
the advantage of the double provision {Re Blundell, Blundell v, 

Blundell, [1906] a Ch. 222). 

2015 . When the presumptions of ademption or Bvidenato 
satisfaction specified in §§ 2012-2014 are raised, nbutire- 
the Court will admit parol evidence of the testator’s 
intentions in order to rebut or maintain them.**’ 

Parol evidence of words or conduct contemporaneous 
with a transaction not evidenced by writing may also 
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be admitted to prove the intention of the parties to 
iU**’ 

(a) Kirkv. Eddmes (1844), 3 Hare, at pp. 516-17. 

Re Shields, Corbould-Ellis v. Dales, [1912] i Ch. 591. 

(b) Kirk V. Eddmes, uhi supra, at p. 516, per Shad well, V.C. 

Ademption of 2016. A legacy bequeathed to a legatee to whom 
nonunions testator is neither a father nor in loco parentis, is 
legacies presumed to be adeemed by a subsequent advance 

to such legatee by the testator ; unless both the legacy 
and the advance were given for the same specified 
purpose, or to fulfil the same moral obligation, or 
the intention that the advance should adeem the 
legacy otherwise appears.^®* Evidence of the circum- 
stances in which the advance was made, and of 
contemporaneous declarations by the testator, is ad- 
missible to establish or rebut the presumption.*’’* 

(a) Pankhurst v. Emell (1870), 6 Ch. App. at pp. 137-8, James, 

L.J. 

Re Fleecier, Gillings v. Fletcher (1888), 38 Ch. D. 373. 

Re Eardlefs Will, Simeons. Freemantle, [1920] i Ch. 397. 

(b) Re Pollock, Pollock v. Worrall (1885), 28 Ch, D. at p. 556, fer 

Lord Selborne. 

Re Eardlefs Will, Simeon v. Freemantle, supra, at p. 406. 

Legacies to 2017. If a legacy is given to an executor, it is 
executors presumed that the gift is made to him as a condition 
of his acting as executor ; and he will not be entitled 
to it if he refuses to act as «ecutor.*»* But this pre- 
sumption may be rebutted by the express terms of the 
testament, by expressions used 'in the testament 
indicating that the gift is not made to the executor 
on that condition, or even perhaps by parol evi- 
dcnce.<«> And the presumption does not apply to 
a gift of residue,«i> or of a reversionary interest.* e) 

(a) In re Appleton, Barber v. Tebbit (1885), 29 Ch. D. 893. 

(b) Compton v. Bloxham (1845), z Coll. 201. 

Re Denby (1861), 3 De G.F. & J. 350. 

Jezeisv. Lazorence (1869), L.R. 8 Eq. 345, 

(c) Re Appleton, ubi supra, at p. 895, per Cotton, L.J., but cf. Fry. L.J., 

at p. 898. 
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(d) Griffiths v. ?ruen (1840), ii Sim. 202. 

(e) Re Reevis Trusts (1877), 4 Ch. D. 841. 

It is doubtful whether the presumption would be applied to a 
devise of real property. 

2018. A devise or a legacy to a number of per- 
sons will be interpreted as a gift to a class, if (i) these 
pei-sons are included under some general description,^®'’ 
and (ii) it appears that the testator intends to benefit 
the body of persons as a whole rather than the in- 
dividuals belonging to it.<*>’ 

' (a) Kingsbury v. Waiter^ [1901] A.C. at p. 192, Lord Davey. 

(b) Ibid, at p. 191, per Lord Macnaghten. 

Even a gift to persons not comprehended under one general 
description (e.g. “ To A and the children of B may operate as a 
class gift if the will clearly shows that intention {ibid, at p, 193, per 
Lord Davey). 

2019. A gift to -a class is, primSjacie^ a gift to the 
members of the class existing at the testator’s death, 
if any such are then in existence. If none are then 
in existence, it is, primSjacie, a gift to all the members 
of the class who shall come into existence. 

Finery, Francis (1789), 2 Cox, Eq. Cas. 190. 

Harris v. Lloyd (1823), Turn. Sc R. 310. 

Mortimore v. Mortimore (1879), 4 ^PP- 44 ^- 

Re Rowell^ Cros/and v, Holliday y [1898] i Ch. 227. 

The above applies to an immediate class gift. It is one of the 
** rules of convenience ” designed to meet the practical difficulty that 
executors cannot distribute a class gift until they know the number of 
members of the class. Hence the presumption that the testator in- 
tended the class to close at the time of distribution {Re DeJoitte, 
Griffiths V. Jllbeury, [1919] i Ch. 209). If the gift (whether of 
capital or income) is made payable to the members of the class on the 
attainment of a certain age or marriage, the class (in the absence of 
indications in the testament of a contrary intention) remains open till 
the first member of the class attains this age or marries {Jndrews v, 
Partington (1791), 3 Bro. C.C. 401 ; Re Stephens, Kilby v. Betts, 
[1904] I Ch. 322, criticizing Re WenmotKs Estate, Wenmoth v. 
Wenmath (1887), 37 CL D. 266), or until it is necessary to divide the 
.fund {Re Faux, Taylor v. Faux (1915) 31 T.L.R. 289). As to the 
destination of any intermediate income, see §§ 1 995 - 1 997» ante. If 
in a gift to the children of X the testator names a definite number 


Class gifts 


Date for 
determina- 
tion of 
class 
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of such children, and such number is incorrect, the mistake will be 
disregarded (^Re Groom, Booty v. Groom, [1897] % Ch. 407)- 

lapse 2020 . Subject to §§ 2021, 2022, and §§ 2024, 

2025, post, a devise, legacy, or appointment by testa- 
ment or codicil lapses if the devisee, legatee, or ap- 
pointee predeceases the testator. 

Bl. Comm. II, 513. 

Oie V. Heath (1748), i Ves. Sen. at p. 139. 

At common law, it would 'seem that there is lapse also if the 
deaths are simultaneous. For deaths after 1925, however, it appears 
that commorientes are assumed to have died in order of seniority (Law 
of Property Act, 1925, s. 184; Hickman v. Peacey, [1945] A.C. 
304 ; see also § 13, ante). 

Giftstoissue ' 2021 . A devise, legacy, or appointment by testa- 
qf testator ment or codicil made in the exercise of a power of 
appointment which may be exercised in any manner 
which the testator may think proper, to a child or 
other issue of the testator, of an interest in real or 
personal property not determinable at or before the 
death of such child or other issue, does not lapse, if 
the child or other issue predeceases the testator leaving 
issue, and any of such issue are living at the death of 
the testator. It devolves as if the child or other 
issue had died immediately after the testator, unless 
a contrary intention appears by the testament. 

Wills Act, 1837, ss. 27 and 33. 

Re Honeys Trusts (1883), 22 Ch. D. 663. 

Re Scotty [1901] I K.B. 228. 

ReMeredithy Davies y, Davies, [1924] 2 Ch. 552. 

The issue living at the death of the testator need not have been 
living at the death of the beneficiary {In the Goods of Parker (i860), 
I Sw. & Tr. 523). But this section of the Wills Act does not apply to 
appointments made in the exercise of special powers of appointment 
{Holyland v. Lewin ( 1 884), 26 Ch. D. 266) 5 nor does it apply to a gift to 
children or other issue as a class (Re Harvefs Estate, Harvey v. Gtllow, 
[1893] I Ch. 567)5 nor to a gift contingent upon reaching some age 
which the donee fails to reach {Re Wolson, Wolson v,JacksQn\ii^'yf\ Ch. 
780). ^ It follovj^ from the wording of s. 33 of the Wills Act, that the 
surviving issue do not necessarily benefit by the bounty of the original 
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testator, which may pass by the testament or other disposition of 
the original beneficiary, if appropriately worded (Johnson v. Johnson 
(1843), 3 Hare 157 ; Re Hone's Trusts (1883), 22 Ch. D. 663). 

• 2022. If there is a devise or a legacy to two or joint testa- 
move persons jointly {ante, § 1710), and one or more 
of such persons predeceases the testator, the gift 
operates simply as a devise or legacy of the property 
to the survivor or survivors. 

Mor/ey v. Birii (1798), 3 Ves. 628. 

In the case of a joint interest in land, the property will ordinarily 
be held upon the statutory trusts for sale for the benefit of the joint- 
tenants (Law of Property Act, 1925, s, 36 (i)). 

2023. If there is a devise or a legacy to two or Testa- 
move persons in common {ante, §§ 1718, 1719), and 
one or more of such persons predeceases the testator, common 
his or their share will (subject to § 2021 ante) lapse 
unless (i) the testator has indicated an intention that 
the survivor or survivors shall take such share,<*>‘ 
or (ii) the devise or legacy has been given to the 
beneficiaries as a class.* 

(a) Baxter y. LosA (1851), 14 Beav. 612. 

(b) Mackinnonv, Peach (1838), 2 Keen, 555, 

Whether the survivor or survivors in such a case take not only 
the original share of a deceased co-owner, but also any shares ac- 
crued to him by reason of the prior decease of another co-owner, is a 
question to be decided upon the construction of the testament as a 
whole. Unless the Court can see some indication of an intention 
that accrued shares shall accrue as well as the original shares, only 
the original shares will accrue {Re Scaife, Ex farte West (1784), i 
Bro. C.C. 575 ; Goodwin v. Finlayson (1858}, 25 Beav. 65 ; Dutton 
V. Crowdy (1863), 33 Beav. 272). 

(c) Fel/v, Biiiolph (1875), L.R. 10 C.P. 701. 

Be Coleman and Jarrom (1876), 4 CL D. 165. 

Be Jackson^ Skiers y. Ashworth (1883), 25 CL D. 162. 

A testamentary gift of land to tenants in common operates as a 
gift to the trustees or executors of the will to be held upon the statu- 
tory trusts for the tenants in common (Law of Property Act, 1925, 

s. 34 (3))- 
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Devises of 2024. If a devise has been made to a devisee for 

entailed oitailed interest, or an interest in quasi-tail, and the 

interests jgyisee predeceases the testator, leaving issue who sur- 
vive the testator and are inheritable under the entail, 
the devise does not lapse, but takes effect as if the 
devisee had died immediately after the testator ; unless 
a contrary intention appears by the testament. 

Wills Act, 1S37, s. 32. 

By “ inheritable ” issue is, presumably, meant issue capable oi 
inheriting the entailed interest. In the case provided for by this para- 
graph, the issue need not necessarily benefit by the devise 5 because 
the original devisee, by an appropriately worded testament, may have 
devised or bequeathed it to strangers (Law of Property Act, 1925, s 
176 (i)). But, to have this effect, the testament must have beer 
executed or republished after 1925 {ibid. (4)). 


Gifts to 2025. If a testator, when he gave a legacy oi 

fuijUm^a! made a devise, dearly intended to discharge a mora 
oiiigattms Q^jg^tion, whether legally binding or not, and if that 
obligation still exists at the testator’s death, the dead: 
of the legatee or devisee before the testator will noi 
cause the legacy to lapse. 

Philips V. Philips (1844), 3 Hare, at p. 281, 

Pe Sotoerby’s Trusts (1856), 2 K. & J. 630. 

Stevens v. King, [1904] 2 Ch. 30. 

The cases all refer to legacies or testamentary appointments 0 
personalty 3 but there seems no reason why the same principle shouh 
not apply to a devise. Where the doctrine applies, the propert] 
bequeathed or devised goes to the representatives of the original legate* 
or devisee, as part of the latter’s assets {Stevens v. King, ubi supra). 


Testator may 2026. There will be no lapse of a legacy or devist 

if the will shows a dear intention to the contrary anc 
indicates a person who is to take in case the legatet 
or devisee predeceases the testator.<a> A mere state- 
ment of a wish that the provision shall take effect 
whether or not the testator predeceases the legate* 
or devisee, without such indication, will not preven 
a lapse.***’ 
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(a) Sibley v. Cook {17 Al)* 3 Atk. 572. 

(b) lie Laddy Henderson v. Porter^ [^932] 2 Ch. 219. 

Thus a legacy sometimes includes words which substitute the 
legatee's personal representatives in case he predecease the testator. 


2027. A person who is suffering from illness may DmaHo 
make a donatio mortis causd of a chattel in contem- 
plation of his death,<»> though not necessarily in 
expectation of immediate death through the illness 
from which he is suffering.***’ He cannot make such 

a gift in contemplation of suicide.*®’ 

(a) Duffieldv. Elzoes (1827), i BK. (N.S.) 497. 

Stanilandv. Willott (1852), 3 Mac. & G. 664. 

Cain V. Moon^ [1896] 2 Q.B. at p. 286. 

Re Craven^s Estate^ Lloyds Bank v. Cockbum (No. i), [1937] 

Ch. at p. 426. 

(b) Cain v. Moon^ ubi supra^ at p. 286. 

Re Richards^ Jones v. Rebbeck^ [1921] i Ch. 513. 

(c) Agnew v. Belfast Banking Con^ [1896] 2 L R. 204. 

Re Dudntan, Dudman v. Dudman^ [1925] Ch. 553. 

Quaere : Can a good donatio mortis causd be made by a donor who 
is not sulFering from illness ? As long as the donor contemplated 
death, the gift will not be invalidated if he dies from a cause other than 
the disease from which he was suffering when he made it (JFilkes v. 

Allington. [X931] 2 Ch. 104). 

2028. In every donatio mortis causd there must be intention of 
an intention to make an immediate gift,^*^ subject to 

the conditions (i) that the title to die chattel given 
shall not pass absolutely to the donee till the death 
of the donor, and (ii) that, if the donor resumes 
possession of the chattel, or recovers from the illness 
in contemplation of which the gift was made,^**^ the 
gift shall be void. In the last case, the donee till re- 
delivery holds the chattel as trustee for the donor.<®> 

(a) Re Patterson's Estate^ Mitchell v. Bmith (1864), 4 De G.J. & Sm.422. 

(b) Tate v. Hilbert (1793), 2 Ves. at p. 1 19. 

(c) Bunn v. Markham (1816), 7 Taunt, at pp. 231, 232, per Gibbs, C.J. 

Cantv. Gregory (1894), 10 T.L.R. 584. 

The mere fact that the donor has, at the donee’s request, taken it 
back for the purpose of safe custody, will not revoke the gift (Re 
Hawkim, Watts v. Nash, [1924] 2 Ch. 47). 
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Necessity 
for delivery 


Gift of 
thing in 
action 


(d) Tate v. Leithead (1854), Kay, at p. 662. 

(e) Staniiandv. Willott (1852), 3 Mac. & G. 664. 


2029 . A donatio mortis causd will not be valid until 
the chattel is actually delivered by the donor 
or his agent to the donee or his agent/c) with 
intent to pass the ownership.*^* A bailment to tlie 
donee, followed subsequently by a statement that 
the thing bailed is to be the property of the donee in 
the case of donor’s death through the illness from 
which he is suffering, is a sufficient delivery for this 
purpose.<«> 

(a) Ward v. Turner (1752), 2 Ves. Sen. at p. 442. 

Re Wasserberg^ Union of London and Smiths Bank^ Ltd, v. Wasserberg^ 
[1915] I CL 195. 

(b) Miller V. Miller 3 P. Wms. 356. 

Re Beaumont, Beaumonts, Ewbank, [1902] i Ch. at p. 896. 

(c) Farquharson v. Cave (1846), 2 Coll, at pp. 367, 368. 

(d) Treasury Solicitor y. Lewis, [1900] 2 Ch. 812. 

(e) Cain v. Moon, [1896] 2 Q.B. 283. 

Difficult questions may arise as to what constitutes a sufficient 
delivery (e.g. Re Wasserberg, supra ; Re Crasoerls Estate, Lloyds Bank 
V. Cockbum {No. i), [1937] Ch. at pp. 426-428 5 Delgoffe v. 
Fader, [1939] Ch. at pp, 932, 933). A delivery which, though it 
does not pass the property, passes the effective dominion over it and 
evinces unmistakably the intention of the donor to pass the property 
to the donee, entitles the latter to apply to a Court of Equity to com- 
plete the gift (Duffield v. Elwes (1827), i Bli. (N.S.) at pp, 543-4 ; 
Re Dillon, Duffin v, Duffin (1890), 44 Ch. D. at p. 83, per Lindley, 
LJ.}. 

2030 . A thing in action may be the subject of 
a donatio mortis causd. If the thing in action is a 
negotiable instrument, its delivery to the donee will 
be sufficient for the purposes of § 2029 even 
though it is payable to order and not indorsed.***) If 
the thing in action is not embodied in a negotiable 
instrument, the delivery of a document which ac- 
knowledges the receipt of a sum of money payable 
to the donor, expresses the terms on which it is pa.y- 
able, and shows what is the contract between the donor 
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and the party liable to him, will be sufficient delivery 
for such purposes.* 


(a) Miller V. (1735), 3 P. Wms. 356 (bank notes). 

(b) Re Mead, Justin v. Mead (i 880), 1 5 Cli. D. 65 1 (bills of exchange) 
Feal V. Feai (1859), 27 Beav. 303 (promissory notes). 

Rolls V. Pearce (1877), 5 Ch. D. 730 
Clement v. Cheesman (1884), 27 Ch. D, 
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Re Beaumont^ Beaumont v, Ewbank, [1902] 

I Ch. at pp. 895, 897 

(c) Re Dillon^ Duffin v. Duffin (1890), 44 Ch. D. at p. 82. 

Re Weston^ Bartholomew v. Menzies, [^9^2] i Ch. at p. 685. 


(cheque of a third 
party or cheque of 
^ the donor actually 
negotiated). 


The following documents have been held to comply with this 
test : banker’s deposit notes {Re Dillon, Duffin v. Duffin^ uhi supra ; 
Hudson V. Spencer, [1910] 2 Ch. 285) ; bonds [Snellgrove v. Baily 
(1744), 3 Atk. 214) I mortgage dee^ {Duffield v. Elwes (1827), r 
Bli. (N.S.) 497) ; policies of insurance (Jmis v. JVitt (1863), 33 
Beav. 619) 5 Post (Office Savings Bank books, as to the cash deposits 
therein contained {Re Weston, Bartholomew v. Menosies, [1902] ! Ch. 
680 5 In re Andrews, Andrews v. Andrews, [1902] 2 Ch. 394) ; 
bonds payable to bearer (iJ^ Wasserherg, Union of London and Smiths 
Bank, Ltd. v. Wasserberg, [1915] i Ch. 195); a Viaory Bond 
{Re Richards, Jones v. Rehbeck, [1921] i Ch. 5 ^ 3 )' other 

hand, the delivery of a bank deposit account book {Delgoffe v. Fader, 
[1939] Ch. 922) or a mere receipt for money is not sufficient {Moore 
v. Darton (1851}, 4 De G. & Sm. 517, at p. 530), unless the docu- 
ment is more than a receipt, and contains the terms of the contract 
{ibid.). Similarly, the delivery of an I.O.U. is not sufficient (Duck-^ 
worth v. Lee, [1899] i I.R. 405). 


2031. When the delivery of a document does 
not, either at law or in equity, pass the property in 
the thing in action evidenced by it,*®’ or when a 
document is merely an authority given by the donor 
which is revocable by his death,**’’ its delivery to 
a donee will not be sufficient for the purposes of 
§ 2029 ante. 

(a) Ward v. Turner (1752), 2 Ves. Sen. 431 (receipt for South Sea 
annuities). 

Moore v. Moore (1874), L.R. 18 Eq. 474 (certificates of railway 
stock). 

Re Weston, Bartholomew v. Menzies, [1902] i Ch. 680 (certificates 
of Building Society shares) . 

Re Andrews, Andrews v. Andrews, [1902] 2 Ch. 394 (certificate of 
investment in Government stock). 


Delivery of 
evidences of 
title 
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not pass 
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representa- 
tive of 
owner 


(b) Hewitt V. Kaye (i 868), L.R. 6 Eq. 198 ^ (cheques drawn by donor 

Re Beaf^s EstaU, Beak v. Beak (1872), Vand not presented in his 
L.R. r3Eq.489 J lifetime). 

Re Mead, Justin v.Meaii{iSS^).,iSCh.D. 6 $i (cheque to withdraw 
deposit). 

Re Beaumont, Beaumontv. Ewiank, [1^2] i Ch. 889 (cheque drawn 
by deceased on his account which was overdrawn, and not paid 
before his death). 

Re Swinburne, Sutton v. Featherley, [1926] Ch. 38. 

The question whether a valid donatio mortis causd is nude by 
the delivery of any given document, which either creates or evidences 
a thing in action, is difficult, because, in recognizing or refusing 
to recognize such delivery as effectual for this purpose, the Gjurts 
have not followed any one principle. The principles upon which 
the Courts have recognized delivery as effectual, are set out in § 2030 5 
and the vagueness of the test applied to non-negotiable things in 
action obviously leaves a good deal of uncertainty, in the case of any 
given document which has not been adjudicated upon by the Courts, 
^e principles upon which the Courts have refused to recognize 
delivery as effectual are dealt with in § 2031. They seem to be (i) 
that, thou^ some other mode of transfer be prescribed by law, in 
equity a delivery of the evidentiary document (complying with 
§ 2030, ante) may suffice ; (ii) that a mere authority to pay (even 
though embodied in a document, such as a cheque drawn by the donor 
on his bank and not subsequently negotiated) is not a thing in action 
which admits of transfer, because the authority is revoked by die donor’s 
death. 

2032. A donatio mortis causd may be made to the 
donee as trustee for another person, or for the carry- 
ing out of particular pxirposes. 

B/ount V. Burrow (1792), 4 Bro. C.C. at p. 75. 

Hills V. Hills (i 841), 8 M. & W. 401. 

Treasury Solicitor v. Lewis, [1900] 2 CL at p. 817. 

2033. The death of the donor of a donatio mortis 
causd does not vest the property in the subject-matter 
of such gift in his representative (unless upon trust 
for the donee), but perfects the title of the donee 
and no assent on die part of the representative is 
required to complete the gift.**’^ But the property 
given may be taken to pay the creditors of the de- 
ceased, in the event of a deficiency of the donor’s 
assets.^!) 
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(a) Tate v. Hilbert (1793), ^ Ves. at p. 120. 

(b) If id. 

If the delivery is not sufficient to pass a legal title but is sufficient 
in equity, it would seem that the bare legal title vests in the donor’s 
representative who is then compellable to transfer it to the donee 
{Re Dillon, Duffin v, Duffin (1890), 44 Ch. D. per Cotton, LJ., at 
p. 82 5 Delgoffe V, Fader, [1939] Ch. per Luxmoore, L J., at pp. 
927, 928). 

(c) Tate V, Leithead (1854), Kay, at p. 659. 

Re Korvinds Trust, Letfasioffy. Block, [1921] i Ch. at p. 348. 

2034. Land cannot be made the subject of a 

donatio mortis caus&. 

Duffieldv, Elwes (1827), i Bli. (N.S.) 497, Lord Eldon. 

This case decided that a delivery of mortgage deeds may constitute 
an effective donatio mortis causd of the mortgage debt {ante % 2030). 
But an attempt to deliver the land itself would seem to be ineffectual 
under the Law of Property Act, 1925, s. 51 (i). 


Land not 
subject to 
donatio 
mortis causd 
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TITLE I--GENERAL 

2035. A person may die wholly or partially 
intestate. If he dies after the year 1925 , all the 
property belonging to him in his own right which 
has not been effectively disposed of by his testament, 
and which is not extinguished by his death, becomes 
subject to a statutory trust for sale.<®> That is to say, 
the representative immediately holds it on trust to sell 
the real estate, and call in, sell, and convert such part 
of the personal estate as does not consist of money ; 
with power, at his absolute discretion, to postpone 
such sale or/and conversion. The proceeds of sale, 
together with the part of the estate which remains 
unsold and is not required for adniinistration purposes, 
form the residuary estate of the intestate, which 
must, after payment of the funeral, testamentary (if 
any), and administration expenses, and all debts, be 
distributed according to the rules of intestate succes- 
sion, set out in Titles II and III,/oj/, of this Section.***’ 
But a reversionary interest must not be sold, without 
special reason, until it falls into possession ; and 
“personal chattels” must not be sold at all, unless they 
are required for administration purposes owing to 
the want of other assets.* 

(a) Administratioii of Estates Act, 1925, ss. 33, 49. 

Re Sullivan^ Dunkley v. Sullivan^ [1930] i Ch. 84. 

Re TAomber^ Crabtree v. TAomber^ [i 937 ] Ch. 29. 

(b) Administratioa of Estates Act, 1925, ss. 45-7. 

(c) Ibid. s. 33. 

2036. The rule that a person proved to have 
caused the death of a testator by an act which is a 
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criminal offence cannot claim any benefit under the 
testament {ante^ § 2005 ) is applicable also to intestate 
succession. 

Re Bigsworth^ Bedford y, Bedford^ [1935] Ch. 89. 

2037. In case of intestacy, total or partial, as in 
case of complete testacy, the representative is not 
bound to distribute the estate of the deceased before 
the expiration of one year from the death. 

Administration of Estates Act, 1925, s. 44. 

Note 

It should be carefully remembered that, so fer as intestate suc- 
cession is concerned, the Administration of Estates Act, 1925, only 
applies where the intestate died after 1925 (see s. 54 of the Act). 
But the number of claims under pre-1926 intestacies must, owing to 
the operation of the statutes of limitation (ante^ % 67), be rapidly 
diminishing ; and it has not been thought necessary to deal with 
them. The rules of distribution under pre-1926 intestacies will be 
found set out in die second edition of this work, at pp. 1 295-1 328, 


Representd’- 
twe has a 
year for ad-- 
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TITLE II— DISTRIBUTION OF THE 
RESIDUARY ESTATE 


Rights of 
summing 
spouse 


Righu of 
the issue 


2038 . A surviving spouse takes in any event all 
the “ personal chattels ” together with a sum of one 
thousand pounds, free of death duties and costs, 
with interest thereon from the date of the death at 
the rate of five pounds per cent, per annum until 
paid or appropriated. In addition, he or she takes 
a life interest in half or the whole of the rest of the 
estate, according as to whether the deceased leaves 
or does not leave issue. If issue were living at the 
death, and if the statutory trusts for them fail or 
determine during the lifetime of a surviving spouse, 
that spouse then takes a life interest in that half also. 
If the deceased leaves no relations as described in 
§§ 2039-2045, 2051, a surviving spouse takes the 
whole residuary estate absolutely. 

Administration of Estates Act, 1925, s. 46 (i) (i). 

The account of the rights of issue and other relations in §§ 2039- 
2045 must be read as subject to the ri^ts of the surviving spouse 
as described in this paragraph. “ Personal chattels ” are specifically 
defined by the Act (s. 55 (i) (x)) for this purpose : e.g. articles of 
personal or domestic use or ornament are induded but not money nor 
any chattels used for business purposes (see Re Ogilby, Ogil^ v. 
Wentwerth-Stanley, [1942] Ch, 288 ; Re Whitby, Public Trustee v. 
Whitby, [1944] Ch.-2io). 

2039 . If the intestate leaves issue, but no spouse, 
or both issue and spouse, the estate is held on the 
statutory trusts in favour of the issue of the deceased. 
In the former case the whole, in the latter case half, 
of the estate is held in trust for them. In the 
latter case also, the half in which the spouse takes 
a life interest falls within the statutory trusts for the 
issue on the death of the spouse. 

Administration of Estates Act, 1925, s. 46 (r) (i) (ii). 

2136 
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If, however, statutory trusts for the issue feil or determine in the 
lifetime of a surviving spouse, then the spouse takes a life interest in 
their half. The statutory trusts may feil or determine owing to no 
issue attaining, in the event, as an “ absolutely vested interest ” (see 
§ 2050). 

2040. If the intestate leaves no issue but both rngitsof 

parents, the residuary estate is held in trust for the and 
father and mother absolutely, in equal shares. ^ 

Administration of Estates Act, 1925, s. 46 (i) (iii). 

2041. If the intestate leaves no issue but caie ^ghtsof 
parent, the residuary estate is held in trust for such 
surviving parent absolutely. 

Administration of Estates Act, 1925, s. 46 (i) (iv). 

2042. If the intestate leaves no issue or parent. Sights of 
he estate is held in trust for the brothers and sisters of 

- . sisters 

:he intestate. 

Administration of Estates Act, 1925, s. 46 (x) (v). 

The issue of a deceased brother or sister represent him or her 
§ 2051). 

2043. If the intestate leaves no brothers or sisters Sights of 
or their issue, or if no brothers or sisters or their 

issue take an absolutely vested interest {post^ §§ 

2050 , 2051 ), then the estate is held in trust for grand- 
parents, in equal shares if there more survive than 
one. 

Administration of Estates Act, 1925, s. 46 (x) (v). 

2044. If there are no grandparents, the estate is S.ighis of 
add on the statutory trusts for Ae undes and aunts 

of the intestate. 

Administration of Estates Acts, 1925? 8 - 4 ^ (i) C’^)- 

2046. In the case of brothers, sisters, undes, and Whole blood 
lunts of the deceased, relations of the whole blood to 
he intestate are preferred to those of the half blood. 

Administration of Estates Act, 1925, s. 46 (r) (v). 
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JdopteJ 2046 . Children adopted under the Adoption of 
Mdren Children Act, 1926, do not thereby lose any right of 
intestate succession in their family of birth, nor do 
they gain any such right in their adoptive family. 
Adoption of Children Act, 1926, s. 5 (3). 

Effect of the 2047 . Only legitimate relations can (generally) 

^ intestacy ; but among these are included 
those legitimated by the marriage of their parents 
under the Legitimacy Act, 1926 {ante^ §§ 1889- 
1890). These can succeed to any property except 
a dignity or title of honour.*^) And an illegitimate 
chUd, or his issue if he is dead, may succeed to 
his mother who dies intestate without leaving any 
legitimate issue her surviving. Conversely, a sur- 
viving mother of an illegitimate child who has died 
wholly or partially intestate, may take any interest in 
his or her property to which she would have been 
entitled had he or she been legitimate and. had she 
(the mother) been his or her only surviving parent.* 

(a) Legitimacy Act, 1926, s. 3 (i) (a). If the legitimated child is 
dead, his issue may take in his stead {ibid.). 

(b) Ibid. s. 10. (S. 3 (3) also provides that, where property is limited 
in such a way that it would have devolved (as nearly as the law 
permits) along with a ^gnity or title of honour, then such property 
shall devolve as if the Act had not been passed.) 

(c) Ibid. s. 9 (i) and (2). 

2048 . If there are no uncles or aunts, or if no 
uncles or aunts attain to an absolutely vested interest 
{pQst^ % 2050), then, the residuary estate of the in- 
testate is held in trust for a surviving spouse absolutely. 
But, if there is no spouse, it goes to the Crown or to 
the Duchy of Lancaster, or the Duke of Cornwall for 
the time being, as the case may be, as bona vacantia. 
The Crown or the said Duchy or the said Duke may, 
out of the whole or any part of the property devolving 
no them respectively, provide for dependants, whether 


Bona 

vacantia 
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kindred or not, of the intestate, and other persons for 
whom the intestate might reasonably have been ex- 
pected to make provision. 

Administration of Estates Act, 1925, s. 46 (i) (vi). 

Re Mason, [1929] i CL i. 

2049. Where a surviving spouse is entitled to a Powers of 
life interest in the whole or part of the residuary represent^ 
estate of an intestate, the personal representative may, regard to 
with the consent of such spouse, redeem such life rights of 
interest by paying its capital value to the tenant for 

life ; and, thereupon, the residuary estate may be dis- 
tributed free from the life interest. For this purpose 
the personal representative may apply any part of 
the residuary estate. He may also, on the security 
of the whole or part of that residuary estate, raise 
the sum of one thousand pounds to which the 
surviving spouse is entitled under § 203 8 ante. 

Administration of Estates Act, 1925, s. 48. 

If the surviving spouse is the sole personal representative, the 
leave of the Court must be obtained in order that the course may be 
adopted which this section allows {}hid.), 

2050. The interests of issue, brothers, sisters. Manner in 
undes, and aunts do not become absolutely vested until roHckresidu- 

, . , - ■' ^ asrt estate ts 

they attain the age of twenty-one or marry under to beheld on 
that age. Until that time, their interests are con- the statutory 
tmgent ; and the personal representative will apply 
out of it such income as is necessary towards their 
maintenance, and accumulate at canpound interest 
the rest of the income to which they are entitled. 

He may also permit any minor contingently interested 
to have the use of any personal chattels, subject to 
any conditions he may see fit to impose. If the 
trusts for issue, or for brothers and sisters, or for 
• uncles and aunts, faU by reason that no beneficiary 
thereunder lives to attain an absolutely vested interest, 
then (subject in the case of issue to the rights of a 
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surviving spouse {ante^ § 2038 }) the estate, together 
with all its accumulations, devolves as though no such 
beneficiary had outlived the testator, and goes accord- 
ingly to the next persons entitled under the intestacy. 

Administration of Estates Act, 1925, ss. 46, 47. 

2051. Subject to § 2054 post^ the issue who 
survive the intestate of deceased children, brothers, 
sisters, uncles, and aunts who predecease the intestate, 
take the share that would have been taken by their 
parent, if alive at the intestate’s death. The division 
is per stirpes^ that is to say, according to the number 
of stocks, and not according to the number of issue. 

Administration of Estates Act, 1925, s. 47 (i) (i), (3). 

The shares of such issue will be held for them upon the statutory 
trusts {ante^ % 2050). 

2052. Where a legitimated person, or a child or 
remoter issue of a legitimated person, dies intestate 
in respect of all or any of his property, the same 
persons are entitled to take the same interests therein 
as they would have been entitled to take if the legiti- 
mated person had been bom legitimate. 

Legitimacy Act, 1926, s. 4. 

2053. Where an illegitimate person dies after the 
commencement of the Legitimacy Act, 1926 , and 
before the marriage of his parents, leaving any spouse, 
children, or remoter issue living at the date of such 
marriage, then, for purposes of succession by or to such 
spouse, children, or remoter issue, the illegitimate 
person is deemed to have been legitimated at the date 
of the marriage. 

Legitimacy Act, 1926, s. 

The reference to the spouse is rather obscure, for a spouse cannot, 
for purposes of succession, “ represent ” a deceased spouse. Possibly 
the descent of an entailed interest is ^indicated 5 as to this, see post^ 
% 2058. 
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2054. No child of an intestate, whether total or ^'Eouhfot” 
partial, to whom a portion (either in real estate or 
personal estate) has been advanced by the intestate 

in his lifetime can claim anything under the intestacy 
without bringing such advanconent into account for 
the benefit of the other children of the intestate, or 
their representatives and the same rule applies to 
the issue of such child claiming by representation 
the share of their deceased ancestor who has beoi so 
advanced.<^’ The rule has no application to relations 
other than issue.<®> 

(a) Administration of Estates Act, 1925, ss. 47 (i) (iii), 49- 

For the meaning of “portion”, see ante, § 2013, The Act 
specifically includes any money or property which, by way of advance- 
ment or on the marriage of a child, has been paid to such child by 
the intestate or settled by him for the benefit of such child (including 
property covenanted to be paid or settled), unless there is evidence 
that the intestate desired it not to be taken into account (s. 47 (i) 

(»»})• 

(b) Administration of Estates Act, 1925, s. 47 (i) (i) and (iii). 

The Act does not provide that advances made infer vhos to the 

issue of such child shall be taken into account. But in cases oi partial 
intestacy, the Act provides that any issue of the deceased must bring 
into account any benefits they have received under his will, in the 
absence of a contrary intention (s. 49). 

(c) Administration of Estates Act, 1925, ss. 47 (3), 49. 

2055. The provisions of § 2003 ante, apply to the Ben^iary 
case of a person entitled to daim any property under 

an intestacy. 

Be Cordmell's Estate, White v. Cardwell {1875), L.R. 20 Eq. 644. 

Be Knapman, Knafman v. Wreford (1881), i8 Ch. D. 300, 

In intestacy, as under a will, the same principle applies although 
the debt may be statute-barred. 

2056. If a tenant pur autre vie dies intestate in Estate^ 
the lifetime of the cestui que vie, the estate goes to his 
representative. 

Section 45 (i) (a) of the Administration of Estates Act, 1925, 
has abolished devolution by special occupancy (sec Challis, Reed 
Proper^, 3rd ed., p. 358). 
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Private 2057. Descent of immovable property is deter- 

international ■ujjined exclusively by the lex situs ; movable property 
is distributed <»> according to the law of the domicil 
of the testator at the time of his death.<’'^ 

(a) But the application of the lex domicilii is confined to questions of 

distribution. Any right which is not a true right of succession,, 
and which concerns movables in England, is governed by English 
Law Barnettes Trusts^ [1902] i Ch. 847). 

(b) So a change in the law of the deceased’s domicil made subsequently 

to his death will not aifect the rights of his successors {Re Aganoor^s 
Trusts (i 895), 64 L.J. (Ch.) 521). 

Descent . 2058. In three cases real property still descends 
according to the principles of the common law and 
the Inheritance Act, 1833 , namely : 

(i) where the owner of an entailed interest dies 
without taking advantage of the statutory 
tpawtt [ante y § 1982 ) to devise it 

(ii) where a lunatic, unable, because of his con- 
dition, to make a will, dies intestate entitled 
to real property 

(iii) where property is granted or devised or 
bequeathed to an heir as persona designatal’^'* 

(a) Administration of Estates Act, 1925, s. 45 (2). 

The Legitimacy Act, 1 926, s. 3 (i) (c) enables a legitimated person 
and his spouse, children, on more remote issue to take any interest by 
descent under an entailed interest created after the date of legitima- 
tion. But s. 9, which {ante, % 2047) chables a bastard to take pro- 
perty of his intestate mother, expressly disables him (subs. 3) from 
taking by descent or purchase any entailed interest in real or personal 
property, 

(b) Administration of Estates Act, 1925, s. 51 (2). 

(This is a transitional provision, as it applies only to lunatics alive 
and of full age at the commencement of the Act, and will, there- 
fore, eventu^y become a dead letter.) 

Re Harding y Westminster Bank, Ltd. v. Laver, [1934] Ch, 271, 

It was held in Re Berrey, Lewis v, Berrey, [1936] Ch. 274, that 
this provision is not pro tanto repealed by the Legitimacy Act, 1926, 
s. 3 (i) ; and so a legitimated person cannot succeed a lunatic who 
comes within the provision of the Act of 1925. The decision is 
criticized in 52 Law Quarterly Review, 318. 
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(c) Administration of Estates Act, 1925, sect. 5 (i). 

Law of Property Act, 1925, s. 132. 

The Rule in Shelley's Case, Wolfe v. Shelley (1581), i Co. Rep. 
93 b (see ante, % 1273) is abolished by the Law of Property Act, 1925, 
s. 1 31, whidi enacts, in effect, that where that rule would have 
applied, the heir now takes as purchaser, and is to be ascertained 
according to the general law of inheritance as it stood in 1925. 

2059 . The rules of inheritance of real property, 
which still obtain in the cases enumerated in § 2058, 
are as follows : 

(i) descent is traced in the first instance from 
the last purchaser, ue. the person who last 
acquired the estate by conveyance or devise.<»’ 

(ii) first come issue, the nearer degree excluding 
the remoter, except that the issue of any 
deceased person represent their ancestor in 
infinitum ; but male issue exclude frniale issue 
in the same degree, and among males in the 
same degree, the elder excludes the younger. 
Females in the same degree inherit equally as 
coparceners.'*” 

.(a) Inheritance Act, 1833, s. i. But if there is a total failure of the 
heirs of the purchaser, or if any real estate is descendible as if an 
ancestor had been the purchaser thereof, and there is a total failure 
of the heirs of such ancestor, descent is then traced from the 
person last entitled to the estate, as if he had been the purchaser. 
(Law of Property Amendment Act, 1859, s. 19.) 

(b) There is no statutory authority for these rules ; but they have been 
accepted as law for at least three hundred years. In the descent 
of an estate in tail male § 1 238) all females and their issue 
are excluded ; and in the descent of an estate in tail female, all 
males and their issue are excluded. 

2060 . On failure of the issue of the purchaser, 
an interest in fee simple descends to the nearest 
lin eal ancestor of the purchaser and his issue in 
infinitum^ according to the rules laid down in § 2059, 
ante.^^^ But all paternal ancestors and their issue are 
preferred to all maternal ancestors and their issue ; 
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and, among paternal and maternal ancestors respect- 
ively, all male ancestors and their issue are preferred 
to all female ancestors and their- issue, while, among 
female ancestors, paternal or maternal, the mother 
of the more remote male ancestor, and her issue, are 
preferred to the mother of the less remote and her 
issue.to> 

(a) Inheritance Act, 1833, s. 6. 

(b) lUd. s. 7. 

(c) Ibid. s. 8. 

An enteilcd interest is inheritable only by the heirs of the body 
of the original donee ; accordingly, his ancestors cannot inherit it. 

2061 . Collateral relatives of the half blood to the 
purchaser may inherit under § 2060 ; but they in- 
herit only after relatives of the whole blood (male 
or female) in the same degree, and their issue. 

Inheritance Act, 1833, s. 9. 

The application of this rule leads to different results, according 
to whether the common ancestor is a male or a female. Where the 
common ancestor is a male, the whole blood collaterals of the same 
degree as the half blood take next after and as representing him, and 
the half blood collaterals rank next after them 5 where the common 
ancestor is a female, the whole blood collaterals come before her, as 
representing their deceased male ancestor, and »tKe half blood repre- 
sent, and therefore take after, her ifUd.), This is the explanation of 
the rule (apparently arbitrary) stat^ in s. 9 of the Inheritance Act, 
that ” the brother of the half blood on the part of the father shall 
inherit next after the’ sisters of the whole blood on the part of the 
father and tlieir issue, and the brother of the half blood on the part of 
the mother shall inherit next after the mother ”, 



TITLE III— SUCCESSION TO REAL ESTATE 
BETWEEN HUSBAND AI^ WIFE 

2062. A man is entitled, on the death of his wife, Curtesy 
to a life interest in any real property to which his wife 

was solely and beneficially entitled at the, time of her 
decease, for a present entailed interest which she has 
not devised (see ante^ % or a fee simple 

which, being a lunatic, she could not devise (see ante, 

§ 2058) ; provided that (i) issue capable of inheriting 
such interest was bom alive during the marriage, 
and (ii) the husband had, so far as possible,*^) reduced 
the interest into possession before her death. 

(a) Law of Propert7 Act, 1925,3. 130 (4). 

Administration of Estates Act, 1925,5. 51 (4). 

(b) In the case of an interest in special tail, it is necessary, of course, that 

the issue should have been capable of taking under the entail. 

(c) Eagerv, Fumwail (1881), 17 Ch. D. 115. 

The widow of a man who died intestate, prior to 1926, had like- 
wise a right to a life interest in one third of his real property by way of 
dower, unless her right had been “ barred But fhis right now only 
survives in the case of a lunatic intestate husband who was living and 
of full age at the beginning of 1926 (see antSy % 2058), and, possibly, 
the widow of the owner of an entailed interest (Administration of 
Estates Act, 1925, s. 51 (2), (4)). In cases not falling within this 
paragraph, curtesy and dower are abolished by the Administration of 
Estates Act, 1925, s, 45 (i) (b), (c). 

2063. A tenant by the curtesy has the statutory Position of 
powers of a tenant for life under the Settled Land ^antl^the 
Act, 1925 (ante. Book III, Section VII). 

Settled Land Act, 1925, s, 20 (i) (vii). 
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SECTION III 

ADMINISTRATION OF ESTATES 


TITLE I— THE PERSONAL REPRESENTATIVE 

2064. A personal representative is either an ex- 
ecutor, an administrator, or an executor de son tort. 

2065. An executor is a personal representative 
appointed by testament to administer the estate of 
the testator in accordance with the lawful directions 
contained in the testament. 

farringm v. Knightly (1721), i P. Wms. at pp. 548-9. 

Brownriggv. Pike (1882), 7 P.D. at p. 64. 

2066. An administrator is a personal representa- 
tive appointed by the Probate, Divorce, and Ad- 
miralty Division of the High Court,*®’ in the circum- 
stances described in §§ 2080-2087, to distribute 
the estate of the deceased in accordance with the 
law,**» or with the terms of the deceased’s testament, if 
any.*®’ Until an appointment is made, the property 
vests in the President of the Division.*®’ 

(a) Judicature Act, 1925, ss* 1 5o-i67, 

(b) Administration of Estates Act, 1925, ss. 45-47. 

(c) An administrator cum testamento annexe {post^ § 2085) and an 

administrator de bonis non administratis {post^ § 2086) may have to 
follow the directions of a testament ; and a similar rule may apply 
to other limited grants of administration. 

(d) Administration of Estates Act, 1925, ss. 9, 55 (i) (xv), 

2067. An executor de son tort is a person who, 
without being either an executor or an administrator, 
takes upon himself to do acts in relation to the prop- 
erty of a deceased person which only an executor or 
administrator has authority to do. 
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Peters v. Leeder (1878), 47 L.J. (Q-B.) 573. 

Wentworth, Office of Executor edn.), p. 320. 

2068. An executor is appointed either (i) ex- 
pressly by the testator in his testament or by another 
person upon whom authority to do so has been con- 
ferred by the testament,**’ or (ii) by implication, when 
on the construction of the testament it appears that a 
person has been given authority by the testator to pay 
debts or to perform other functions appropriate to 
the office of an executor (“ executor according to 
the tenor ”). 

(a) I It the Goods of Deichman (1842), 3 Curt. 123. 

Such a person may nominate himself {In the Goods of Ryder (i 86i)> 
2j5w. &Tr. 127). 

(b) In the Goods of P unchard (1872), L,R. 2 P. & D. 369. 

In the Goods of Adamson (1875), L.R. 3 P. & D. 253. 

In the Goods of Pry se^ [i 9 < 54 *] P- 

In the Estate of Mackenzie^ [1909] P. 305. 

In the Estate of Millar^ Irwin v. Carut\ [1916] P. 23. 

If there is any doubt as to the identity of the person appointed, 
the Court looks at the circumstances of the testator to decide {Grant 
V. Grant (1869), L.R. 2 P. & D- 8), but will not admit direct evidence 
of the testator’s intention, except in a case of equivocation, i.e. where 
the description in the will is equally applicable to two or more persons 
{In the Estate of Hubbuck^ [1905] P- 129). The same rule applies to 
the case of legatees {Re Ofner, Samuel v. Ofner, [1909] i Ch. 60), 
and of devisees {Re Halston, Ewen v. Halston^ [1912] i Ch. 435). 
If the identity of the person appointed cannot be established, the 
appointment is void for uncertainty {In the Goods of Blackwell (1877), 
2 P.D. 72). With regard to settled land, a testator is sometimes 
deemed to have appointed the settlement trustees as his special 
executors (Administration of Estates Act, 1925, s. 23 (iJJ. And in 
certain cases the Court has power to increase the number of executors 
{jhid. s. 23 (2) j Judicature Act, 1925, s. 160 (2}). 

2069. Any person may be appointed an executor. 
But if a lunatic (whether so found or not) is ap- 
pointed sole executor, the Court will make a grant 
of administration during the lunacy to some other 
person. If a minor is* appointed executor, the appoint- 
ment is ineffective unless and until probate is granted 
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to him after he has come of age ; moreover, if he 
is appointed sole erecutor, administration will be 
granted to his guardian, or to such other person as 
the Court thinks fit, until the minor attains his 
majority.'®* If a bankrupt is appointed sole executor, 
or a sole executor becomes bankrupt, the Court will 
appoint a receiver of the deceased’s estate unless 
{semble) the testator knew of the bankruptcy when 
he made his testament.' If a solvent executor, who 
is willing to act, is also appointed, the Court will 
restrain the bankrupt from acting,'^* unless {semble) 
the testator was aware of the bankruptcy .'«* 

(a) In the Goods of Crump (1810), 3 Phillim. 497. 

Ex parte Ezielyn (1833), z My. & K. at p. 4. 

(b) Judicature Act, 1925, s. 166. 

In the Goods of Phillips (1824), 2 Add. 335. 

(c) Judicature Act, 1925, s. 165. 

By the Law of Property Act, 1925, s. 20, the appointment of a 
minor as trustee is simply void 5 but this does not apply to executor- 
ships, as there is no provision in that Act similar to that of the Trustee 
Act, 1925,8. 69, which applies the provisions of the Act to executorships. 

(d) Re Hopkins, Dowdy. Hawtin (i88r), 19 CL D. 61. 

(e) Stainton v. Carron Co. (1854), 18 Beav. at p. 161, per Romilly, 

M.R, 

(f) Bowen v. PhiUlps, [1897] i Ch. 174. 

(g) Gladden v. Stoneman (1808), i Madd. 143, n. 

S. 1 61 of the Judicature Act, 1925, empowers the Court to grant 
representation to a trust corporation (defined in s. 175 (i) of that 
Act, as amended by the Law of Property (Amendment) Act, 1926, 
s. 3), either solely or jointly with another person. An ordinary 
corporation, having its principal place of business in the United King- 
dom, could obtain a grant of probate under s. 1 7 of the Administration 
of Justice Act, 1920, But this section is repealed by the Administra- 
tion of Estates Act, 1925 ; and so it is probable that administration 
will now, as before 1920, be granted to a nominee of the corporation. 
But no probate or administration can be granted to a nominee of a 
trust corporation (Judicature Act, 1925,5. 161 (2) ; see also Williams, 
Executors, I2th ^n. p. 133), A corporation sole (e.g. The Public 
Trustee) can take a direct grant {In the Goods of Haynes (1842) 3 
Curt. 75 ; Public Trustee Act, 1906, ss. 1,6 (i)). 

2070. Probate or administration is not granted 
to more than four persons in respect of the same 
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property ; and, if there is a minority, or if a life 
interest arises under a will or intestacy, administration 
is granted to a trust corporation {ante^ § 2069 , n.), 
with or without an individual, or to not less than two 
individuals/*^ If there is only one representative 
(other than a trust corporation), .then, during the 
minority of a beneficiary or the subsistence of a life 
interest, or until the estate is fully administered, the 
Court may, on the application of the person interested, 
or of the guardian, committee, or receiver of any such 
person, appoint one or more representatives in ad- 
dition to the original representative in accordance 
with Probate Rules and Orders/*” 

(a) Judicature Act, 1925,8. 160 (i). 

(b) md. 8. 160 (2).' 

2071. The appointment of an executor may be General 
general, or it may be limited as to property,*** as to 
place, <*»* or as to duration or it may be made sub- 
ject to a condition precedent,*^* or determinable upon 

the happening of a condition subsequent/®’ 

(a) 'Rosi V. Bartlett (1633), Cro. Car, 292, at p. 293. 

In the Goods of Harris (1870), L,R- 2 P. & D. 83. 

In the Estate of Millar^ Irwin v. Camth, [1916] P. 23. 

Administration of Estates Act, 1925, s. 22 {post^ § 2078). 

(b) Re Coheres Executors and London County Council^ [1902] i Ch. at 

p. 188, 

In the Estate of Millar ^ Irwin v. Caruih, ubi supra (executor according 
to the tenor). 

(c) Graysbrook v. Fox (i 564), i Plowd. at fo. 279, per Weston, J. 

Swinburne, Testaments^ Pt. IV, § 17* par. i. 

(d) In the Goods of Langford (1867), L.R. i P, & D. 458. 

In the Goods of Foster (1871), L.R. 2 P. & D. 304. 

(e) Jennings v. Gmer (1591), Cro. Eliz. 219. 

Bondy, Faikney (1757), 2 Lee, 371. 

In the Goods of Lane (1864), 33 L.J. (P.M. & A.) 185. 

2072. A person appointed executor may refuse Refusal 
the office ; even though he has promised the testator to 
accept it.<*> If he will not decide whether to accept or ■ 
refuse, he may be dted by creditors or legatees before 

the Court, and compelled to dedde/**’ If he does not 
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appear wh^ cited, he will be treated as if he had 
refused.^®^ 

(a) Doyle v. Blake (i 804), 2 Sch. k Lef, at p. 239, 

As to die method of refusal, see post, § 2075, 

(b) Judicature Act, 1925, s* 159. 

(c) Administration of Estates Act, 1925, s. 5. 

2073. An executor accepts office either by taking 
out probate, or by “ intermeddling ” — ^i.e. doing 
acts which only an executor has authority to do.‘*» 
Neither an act of necessity,<®> nor the collection of 
information as to the condition of the estate,'^* con- 
stitutes acceptance of office. 

(a) Mohamidu Mohideen Hadjiar v. Pitchey, [1894] A.C. 437. 

A mere application for probate is not conclusive {ibid,). 

(b) Long and Feaverv, Byrnes and Hannam (1832), 3 Hag. Ecc. 771 

(advertising for creditors). 

Vickers v. Bell (1564), 10 Jur. (N.S.) 376 (defending administration 
suit). 

Re Stevens, Cooke v. Stevens, [1897] i Ch. 422 (payment of interest 
to creditor). 

(c) Long and leaver v. Symes and Hannam, ubi supra, per Sir John 

Nicholl. 

(d) Godolphin, Orphan^s Legacy (2nd edn.), p. X02. 

An executor wishing to take out probate must (i) carry into 
the Probate Registry the original will and codicils (if any), along 
with a copy engrossed on specially prepared paper ; (ii) take the 
executor^s “ oath of office ”, which verifies the will and the testator’s 
death, and undertakes duly to administer the estate ; and (iii) make 
an affidavit containing particulars of the testator’s property for the 
purpose of enabling the Inland Revenue Commissioners to calculate 
the amount of the Death Duties payable, After the affidavit has 
been passed at the Estate Duty Office, a “ grant ” of probate under 
the seal of the Court is annexed to the engrossed copy of the will 
and codicils (if any) ; and the combined documents become, in effect, 
the official authority of the executor for performing the duties of his 
office,^ This is “ probate in common form ”, and is sufficient if every- 
thing is in order. But if the original will cannot be found, or there 
is a dispute as to the genuineness or validity of the will which is set up 
by the executor, it becomes necessary to “ establish ” the will by 
" probate in solemn form ”, which involves the formal proof of the 
will before the Court and a jury (or the Court acting as a jury), 

2074. An executor who has accepted office cannot 
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renounce probate/®’ and can be compelled to take a 

grant.<*>) 

(a) In the Goods ofBadenach (1864), 3 Sw. &: Tr. 465. 

(b) In the Goods of Davis (i860), 4 Sw. & Tr. 213. 

There is an old authority for saying that acceptance cannot be as 
to part of the estate ; unless the appointment is limited in accord- 
ance with § 2071 ante {Pauley, Moodie (1619}, 2 Roll. Rep. 132). 

But sttpost, §§ 2075, 2078, as to settled land. 

2075. An executor refuses office by filing a re- junundation 
nunciation of probate (which need not be under 

seal)'®’ in the Court.'i>’ A renunciation of probate 
completely severs the connection of the person re- 
nouncing with the estate ; and the representation of 
the testator devolves as if such person had never been 
appointed executor.' «’ The Osurt may, however, 
permit an executor who has renounced probate to 
withdraw his renunciation, but without prejudice to 
the acts of any other representative who has already 
proved the will or taken out letters of administration. 

In such a case a memorandum of the subsequait 
probate must be endorsed on the original probate or 
letters of administration.'^^’ 

(a) In the Goods of Boyle (1864), 3 Sw. & Tr. 426. 

(b) In the Goods ofMorant (i 874), L.R. 3 P. & D. 1 51. 

Until the renunciation is filed, it is not absolutely binding {ibid,). 

For an executor who will neither act nor renounce, see ante, % 2072. 

There is now an exception to the general rule that an executor 
cannot partially renounce : see Administration of Estates Act, 1925, 
s, 23 (settled land). 

(c) Administration of Estates Act, 1925, s. 5. 

(d) Uid. s. 6. 

2076. On the death of one of several executors Dmoiutim 
before the administration of the estate is complete, of^fxectttar- 
his office devolves on the survivor or survivors and, 

on the death of a sole or a last surviving executor 
whq has proved the testament, his office devolves 
upon his executor.'’*’ If such sole surviving executor 
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dies intestate, or without having appointed an execu- 
tor, the Court makes a grant of administration de 
bonis non administratis of his testator.*®’ 

(a) Flanders v. Clarke ^ Atk. at p. 510. 

(b) Administration of Estates Act, I 9 a 5 » 7 iX)» (*)• 

(c) Wankfard v. Wankford (1699-1704), i Salk, at p. 305. (If the 

sole or surviving executor has not proved the testament, a grant 
of administration cum testamento aHnexo is made {ibidl) ; for 
this and other cases in which such a grant is made see fast, § 2085). 

The above rules as to the “ chain of representation ” are now 
statutory (see Administration of Estates Act, I 92 S» s. 7). The 
general executor of an executor whose appointment is limited {ftnte, 
% 2071) represents the latter’s testator (/« the Goods of Beer (1851), 
2 Rob. Ecd. 349) ; but the converse proposition does not hold ( 7 « 
the Goods of Bridger (1878), 4 P. D. 77). For the case of an executor 
who, after taking out probate, becomes incapable of acting, or dis- 
appears, see post, § 2086. 

2077. The office of executor or administrator is 
not assignable ;<«■> hut, with the sanction of the Court, 
it may be transferred to the Public Trustee.***’ 

(a) Bedell V. Constable (1668), Vaugh. at p. 182. 

(b) Public Trustee Act, 1906, s. 6 (2). 

2078. A testator in whom “ settled land ” {ante. 
§ 1441 ) was vested prior to his death may appoint 
(and, in default of express appointment, will be deemec 
to have appointed) as his special executors in regard tc 
(the) settled land, the persons, if any, who are, at th< 
time of his death, trustees of the settlement.*®’ Sud 
special executors may dispose of the settled land with- 
out ’the concurrence of the general personal repre 
sentatives ; and the latter may dispose of the othe; 
property and assets of the deceased without the consen 
of the former.*”’ 

(a) Adniinistratioii of Estates Act, 1925, s. 22. (For such persons, se 

ante, § 1485.) 

(b) Ibid, s. 24. 

The object of these two sections of the Act is, probably, to reliev 
the general executors of responsibility for the settled land. Separat 
grant of administration with the will annexed {post, § 2085) may b 
made to the special executors (Judicature Act, 1925, s. 162 (i)). 
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2079. If the settlemait comes to an end on the Legal estate 
death of the life tenant, the legal estate in the settled 

land vests in his personal representative. 

Re Bridgett and Hayef Contracty [1928] Ch. 163. 

In the Estate of Taylor^ [1929] P- 260. 

Here the deceased is not deemed to have appointed special execu- 
tors for the purpose (ct § 2078 ante.), 

2080. When a person dies, leaving within the Letters of 
jurisdiction of the Court property which devolves 

upon his personal representative, and leaving either 
no testament, or no operative testament,'**’ the Court 
makes a general grant of administration. 

(a) In tie Goods of Tucker 3 Sw. & Tr. 585. 

(b) Re Ford^ Fordv. Ford^ [1902] 2 Ch. 605. 

Letters of administration (equivalent to the grant of probate to 
an executor) are obtained by application to the Probate Registry by 
the person deeming himself to be entitled. He must (i) make an 
affidavit which states the necessary facts, including the grounds of the 
applicant’s claim ; (ii) make the Inland Revenue affidavit {ante, 

% 2073, n.) ; (iii) enter into a bond with a surety or sureties for the due 
performance of his office (Judicature Act, 1925, s, 167) 5 (iv) when 
the application is necessitated by the testator’s failure to appoint an 
executor, or the death or refusd to act of the executors appointed, 
carry in the original will and codicils (if any), and an engrossed copy 
thereof {post, § 2085). The rules which will guide the Court in 
granting administration, general or special, are stated in §§ 2081- 
2084 post, A general grant of administration is also made when, an 
action having been begun to set aside an alleged testament, the 
defendant fails to appear {In the Goods of Quick, Quick v. Quicks [1899] 

P, 187), and when the executor of an alleged testament, being cit^ 
to produce it, foils to appear {In the Goods of Dennis, [1899] P. 191), 

2081. In granting administration, the Court must Rules gonem^ 
have regard to the rights of all persons interested in 

the estate of the deceased or Ae proceeds of sale fig„ 
thereof under the statutory trusts for sale {ante^ § 2035 ). 

Thus, in the case of partial intestacy : — 

(i) the grant may be made to a devisee or 

legatee ; 
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(ii) in regard to land settled previously to the 
death of the deceased and not by his will, 
the grant may be made to the trustees of the 
settlement ; 

Judicature Act, 1925, s. 162 (r). 

The grant may be limited in any way the Court thinks fit. 

in the case of total intestacy — 

(i) normally the grant must be made to one or 
more of the persons interested in the residuary 
estate of the deceased, if they make an 
application for the purpose ; 

Priority as between several daimants will normally be deter- 
mined according to the order of succession {ante, §§ 2038-2063), and 
Williams, Executors, 12th edn., p. 307. 

(ii) as regards lands settled previously to the death 
of the deceased, the grant is made to the 

. trustees, if any, of the settlement, if willing 
to act. 

If, however, the estate is insolvent, or if special cir- 
cumstances exist, the Court may, in its discretion, 
appoint as administrator such person as it thinks 
expedient, and may limit such appointment in any 
way it thinks fit. 

Administratioii of Justice Act, 1928, s. 9. 

Under this provision administration has been granted to the 
nominee of a person intending to prosecute a cause of action against 
the deceased’s estate [In the Estate of Simpson^ In the Estate of Gunning, 
[1936] p. 40). 

2082 . Whoa the Crown is entitled to succeed to 
the property of an intestate who has left no next-of-kin 
and no spouse {ante, § 2048), the Crown is entitled to 
a grant of administration of the estate of the deceased. 

Stole V. Tyndall (1757), 2 Lee, 394. 

Under the Treasury Solicitor Act, 1876, s. 2, the Court may, if 
the Crown nominates the Treasury Solidtor for this purpose, make a 
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grant to him or his nominee. This Act speaks only of personal 
estate ; but its relevant provisions are extended by the Administration 
of Estates Act, 1925, ss. 30 (4), 57 (i), to include real estate. If the 
deceased was resident in the Duchy of Lancaster, the grant is made to 
the Solicitor to the Duchy (Treasury Solicitor Act, 1876, s. 9 (i), 
and if in Cornwall, to the nominee of the Duke of Cornwall {In the 
Goods of Canning, Solicitor to Duchy of Cornwall v. Canning (1880), 

5 P.D. 114). 

2083. The Public Trustee is entitled to a grant of 
administration equally with any other person or class admiuis- 
of persons. But he will be postponed to the widower, trator 
widow, or next-of-kin of the deceased ; unless good 
cause is shown to the contrary. 

Public Trustee Act, 1906, s. 6 (1). 

Public Trustee Rules, 1912, R. 6 (i) (b). 

This Act and the Rules are untouched by the Administration of 
Estates Act, 1925, and subsequent legislation on this subject; but 
they are in harmony with them. 


2084. In granting administration, the Court has TJte Courts 
a discretion, it it appears necessary or expedient, to i„ granting 
pass over a person who would otherwise be entitled to adminUtra- 
a grant. 

Judicature Act, 1925, s, 162 (i) (b), as amended by Administration of 
Justice Act, 1928, s. 9. 


This power formerly existed under section 73 of the Court 
of Probate Act, 1857, (repealed, for deaths after 1925, by Ad- 
ministration of Estates Act, 1925, s. 56). Thus, on the death 
intestate of a lunatic in circumstances in which his real estate devolves 


under the old law of inheritance {cmte, % 2058) a grant of administra- 
tion might be made to his common law heir. See also § 2081, ante. 


208.5. The Court will make a grant of adminis- 

. -r ° 1 .. tration 

tration cum testamento annexo, it a testator has not fgithmiU 
appointed an executor, expressly or by implication, annexed 
by his testament or if an appointment of an execu- 
tor fails to take effect by reason either of the death 
of the executor before the testator,*^’ or before the 
executor has proved the testament, or of his 
renunciation or failure to appear when cited to take 
probate.«iJ 
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(a) Judicature Act, 1925, s. 166* 

Coke, 2 Inst. 397. 

Graysbrook v. Fox (1564), i Plowd. at fo. 279. 

(b) Fallen v. Serjeant (1684), 2 Rep. Ch. 300. 

In the Goods of McAuiiffe, [1895] P. 290. 

(c) Wankfordv. Wankford 1 Salk, at p. 308. 

(d) Garrardv. Garrard L.R. 2 P. & D. 238. 

If the will appointed several executors, the above is inapplicable 
unless the appointment fails as to all of them {ante, § 2076). The 
Court' may authorize the withdrawal of a renunciation of probate 
(Administration of Estates Act, 1925, s. 6 5 ante, § 2075J. And 
it may be necessary sometimes to make such a grant for a limited 
period, e.g. if the .executor appointed by the testament is not to take 
oflEce till after a stated time from the death {Graysbrook v. Fox, uU 
supra, at fo. 279). 

2086. On the death or disappearance of an 
administrator before the administration of the estate 
is complete, the Court appoints an administrator de 
bonis non administratis of his deceased.*®’’ In making 
such a grant, the Court usually follows the same 
principles as it followed in making an original grant.***’ 

(a) In the Estate of Baker, [1909] P. 233. 

Bl. Comm, ii, 506. 

%^t.ante, % 2076, for other instances of such a grant, 

(b) Walton v. Jacobson (1765), i Hagg. Ecc. 346. 


2087. The provisions of § 2086 ante apply, 
mutatis mutandis, if the person primd facie entitled to a 
grant of administration is a minor, or a lunatic.*®’ 
The Court does not ordinarily make a grant of 
administration to a bankrupt.**” . 

(a) Ex forte Evelyn (1833), 2 M7. & K. 3. • ' 

The grant is usually made to die lunatic’s committee {In the Goods 
of Phillips (i 824.3, * Add. 335, or to the minor’s guardian. 

(b) Coates^ Case, quoted in Hill v. Mills (1691), i Salk. 36. 

In tie Goods of Turner (1886), 12 P.D. 18 (see § 2084, ante). 

Limited grants of administration are made durante absentia 
(Judicature Act, 1925, s. 1 64 5 In the Goods of Suarez, [i 897] P. 82) 5 
pendente lite (Judicature Act, 1925, s. 163) ; adeoUigenda bona (Judi- 
cature Act, 1925,8. 163 5 WKteheadv. Palmer, [1908] i K.B. 151) \ 
tm a testament is brought to this country (7« the Goods of Metcalfe 
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(1822), I Add. 343) 5 or till a lost testament is produced [In the Goods 
of Wright, [1893] P, 21) 5 limited to specific property, but only in 
exceptional cases {In the Goods of Somerset (Lady) (1867), L.R. i P. 

& D. 350 5 In the Goods of Ratcliffe, [1899J P. no ; see also 
Judicature Act, 1925, s. 155 (i)) ; or limited to specific acts {In the 
Goods of Butler, [1898] P. 9). In certain exceptional cases, de fin ed 
by statute, no representation to the deceased is needed ; e.g. Army 
Pensions Act, 1830, s. 5 ; Loan Societies Act, 1840, s. n ; Army- 
Prize (Shares of Deceased) Act, 1864, s. 3 ; Navy and Marines 
(Property of Deceased) Act, 1865, s. 6 ; Building Societies Act, 

1874, s. 29 j Provident Nominations and Small Intestates Act, 1883, 
s. 7 ; Superannuation Act, 1887, s. 8 ; Savings Bank Act, 1887, s. 3 
(i) ; Industrial and Provident Societies Act, 1893, ss. 25, 26, 27 (1) ; 
Regimental Debts Act, 1893, ss. 7, 9, 16 5 Merchant Shipping 
Act, 1894, s. 176 5 Friendly Societies Act, 1896, ss. 56, 57 } 
Government Annuities Act, 1929, ss. 21, 57 ; Superannuation 
(Various Services) Act, 1938, s. 2. See Tristram and Coote, Prohate 
Practice, 19th ed., pp. 9-12. 

2088. The Court may, on the application of an judicial 
executor or administrator, or of a beneficiary, in the 
exercise of its discretion, appoint a judicial trustee 
[ante^ § ^ 742 ) of the deceased’s estate, either jointly 

with any other person, or as sole trustee. 

Judicial Trustees Act, 1896, s. i (2). 

An executor or administrator may himself be appointed a judicial 
trustee (Judicial Trustee Rules, 1897, r. 25). 

2089. If a person who is neither an executor nor Execute 
an administrator performs an act of administration,^®'’ de son tort 
or otherwise intermeddles with the estate of a de- 
ceased person, he is an executor de son tort ; and a 
person who intermeddles with the assets under the 
direction of an executor de son tort is himself an exe- 
cutor de son tortJ^^ But if the intermeddling with 

the estate is of such a kind that it would be justifiable 
in a finder of goods, and there is no intention to 
assert any dominion over the property, it will not 
rrn^lcp. the person intermeddling an executor de son 
tort.^^^ And a person who receives payment of a debt 
due to him,‘«> or property belonging to the de- 
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ceased, from an executor de son tort, is not himself, 
by virtue of such receipt, an executor de son tort. 

(a) Neio York Breweries Co. v. A.-G., [1899] A.C. 62. 

(b) Read's Case (1604), 5 Co. Rep. 33 b. 

Edwards v. Harien (1788), 2 Term Rep. at p. 597, per Buller, J. 

(c) A.-G. V. New York Breweries Co., [1898] i Q.B. at p. 221, per 

Rigby, L.J. 

(d) Sharlandyf.Mildon, Sharlandv. Loosemore (1846), 5 Hare, 469. 
Peters v. Leeder (1878), 47 L.J. (Q.B.) S 73 . at P- S 74 » for Lush, J. 

(e) Eursell v. Bird (1891), 65 L.T. 709. 

(f) Pauli V. Simpson (i 846), 9 g.B. 3 6 5 . (But he might be liable if he 

took trust property with notice of the trust {Hill v. Curtis (1865), 
L.R. r Eq. at p. loi).) 

Whedier or not a person has intermeddled is a question of feet 
for the jury 5 whether the intermeddling will make the intermeddler 
an executor de son tort is a question of law for the Court (Padget v. 
Priest (1787), 2 Term Rd{>. 97). 


2090. If a person, to the defrauding of creditors 
or without full valuable consideration, obtains any 
property of a deceased person, or effects the release of 
any debt or liability owing to the estate of the deceased, 
he will be charged as executor de son tort to the 
extent of the value of the property so acquired, or 
the debt or liability so released. But he may deduct 
all debts for valuable consideration and without fraud 
due to him from the deceased at the time of his death, 
and all payments made by him in a due course of 
administration. 

Administration of Estates Act, 1925, s. 28. 


2091. An executor de son tort is under the same 
liabilities to the creditors and th6 beneficiaries 
of 'the estate as a rightful representative, to the extent 
of the property which has come to his hands 
but, when sued by them; he can plead that he has 
fully administered,*^* or that the claim is barred by 
the statutes of limitation,*®* or that he has accounted 
to the rightful representatives before action brought, *f> 
or that he has been acting for a person who has sub- 
sequently taken out administration.*g* 
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(a) Rayjterv. Koehler (1872), L.R. 14 Eq. 262. 

Cootew, Whittington (1873), L.R. 16 Eq. 534. 

(b) r Rolle, Ab. 919, Executors, F. pi. i. 

(c) Coote V. Whittington^ ubi sufra^ at p. 647. 

(d) Oxenkam v. Clapf (1831), 2 B. & Ad. 309, at p, 314. 

Semlle : the executor de son tort is not liable for breaches of 
covenants contained in a lease vested in the deceased at the time 
of his death, even if he takes possession j because the estate is not 
vested in him [Stratford-upon-^Avon Corporation v. Parker^ [i 9 H] 

2 K.B. 562). 

(e) Webster V. Webster (1804), 10 Ves. 93. 

(f) Qxenham v. Clapps ubi supra ^ at pp. 314-5. 

Hill V. Curtis (1865), L.R. i Eq. 90. 

(g) Hill V. Curtis i ubi supra^ at p. 100. 

2092. Acts done by an executor de son tort in a Authority 
due course of administration are valid and credi- 
tors and beneficiaries of the deceased get a good title 
to property thus duly transferred to them.^’^ An 
executor de son tort is liable to the rightful representa- 
tive for such acts ; but the damages recoverable 
against him will be nominal, unless the rightful 
representative has been thereby deprived of any of 
his privileges.'®’ If property is transferred or any 
other act done by an executor de son tort, otherwise 
than in a due course of administration, the creditors 
and beneficiaries in whose favour such acts are done, 
cannot take advantage of such acts ; and the rightful 
representative can recover the property or full damages 
therefor against them.<*J’ 

(a) Coulter^ s Case (1598), 5 Co. Rep. at fo. 30 b. 

Oxenham v. Clapp (183 1), 2 B. & Ad. at p. 314. 

(b) barker v. Kett (1701), i Ld. Raym. at p. 661. 

Mountford v. GUson (1804), 4 East at pp. 446-7. 

Thomson v. Harding (1853), 2 E. & B. 630. 

(c) Graysbrook v. Fox (1564), i Plowd. at fo. 282. 

Padget V. Priest (1787), 2 Term Rep. at p. 100. 

Thomson v. Harding, ubi supra, at p. 639. 

Bl. Comm, ii, 508. 

(d) Graysbrook v. Fox, ubi supra, 

Padget V. Priest, ubi supra, at p. 100. 

Mountford^, Gibson, ubi supra, at pp. 4+6-7. 
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2093. The personal liability of an executor de son 
tort, who has wasted or converted to his own use the 
property of the deceased, can be enforced against his 
executors or administrators ;<»■> but his liability as 
representative of the deceased does not pass to them.<»> 

(a) Administration of Estates Act, i 925 > ® 9 - 

(b) Wilson V. Hodson (1872), L.R. 7 E^ch. 84. 

2094. An executor de son tort cannot be com- 
pelled to take out letters of administration. 

In the Goods of Danis (i860), 4 Sw. & Tr. 213. 



ITLE II— THE TITLE AND INTEREST OF 
THE PERSONAL REPRESENTATIVE 


2095. The title of an executor is derived from Title of 
he testament and all property of the testator 
/hich devolves upon him vests in him at the testator’s 
ieath.***’ But the executor must obtain probate before 

& can establish his title to the property, or his right 
0 perform the functions of an executor.*®' 

(a) Comhei^s Case (1721), i P. Wms. 766. 

(b) PFooI/ey v. Clark (1822), 5 B. & AJd. 744. 

(c) Bmith V. Mifies (1786), i Term Rep. at p. 480. 

Tam V. Commercial Bank of Sydney (1884), 12 Q.BJ). 294. 

Re Masonic and General Life Assurance Co, (1885), 32 Ch. D. 373. 

See the judgments of Luxmoorc, L.J., and Goddard, L.J., in 
'ngall V. Moran^ [i 944 ] 1 60. The rule that the representative 

an bring Trespass for wrongs to the deceased’s chattels before probate 
Oughton V. Seppings (1830), i B. & Ad. 241, at p. 244) but not 
Trover (Pinney v. Pinney (1828), 8 B. & C. 335), illustrates this 
principle. In the former case, the representative is in possession of 
he deceased’s property, and proof of his title is not necessary ; in the 
atter case, proof of his title is (generally) necessary. 

2096. The title of the administrator is derived Title of 
md (subject to § 2097) dates from the grant of 
administration. In the interval between the death 

and the grant of administration, the property of the 
deceased is vested in the President of the Probate, 
Divorce, and Admiralty Division of the High Courts 

(a) ComhePs Case (1721), 1 P. Wms. 766. 

(b) Woolley v. Clark (1822), 5 B. & Aid, 744. 

Ingall V. Moran, [1944] K.B. 160. 

(c) Administration of Estates Act, 1925, s. 9. 

2097. When a grant of administration has been Relation 
made, the title of the administrator relates back to 

the death for the following purposes— 

(i) to enable the administrator to sue for wrongs 
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committed in respect of the property of the 
deceased between the death and the grant ; 

Tharpt V. Stallmood (1843), 5 Man. & G. 760. 

Fosterv. Sates (1843), 12 M. & W. at p. 233, per Parke, B. 

Jit the Goods ofPryse, [1904] P. at p. 305. 

(ii) to validate dispositions of tlie deceased’s 
property, or contracts alFccting such pro- 
perty, ‘t” made or entered into by the adminis- 
trator during the same period, provided that 
they are for the benefit of the estate, and in a 
due course of administration 

(a) Morgan v. Thomas (1853), 8 Exch. at p. 307, per Parke, B. 

(b) Foster v. Bates ^ ubi supra, 

(c) Whitehall V, Squire 2%, 

Morgan v. Thomas^ ubi supra. 

Foster v. Bates^ ubi supra. 

Re Watson, Ex parte Phillips (1886), 18 {J.B.D. ri6. 

(iii) to enable the administrator to claim as adverse 
possessor under the Limitation Acts [ante^ 

SS 1405-1407)- 

Limitation Act, 1939, s, 1 5. 

But the doctrine of relation back does not apply so 
as to expose the estate to liability for woik done 
without the authority of the administrator nor 
{semble) to divest any rights belonging to third parties 
which have come into existence between the date of 
the death and the date of the grant.**’* 

(a) Re Watson (1887), 19 Q.B.D. 234. 

But the administrator can ratify acts done without authority if 
they are for the benefit of the estate, and done in a due course of ad- 
ministration {Foster v. Bates (1843), 12 M. & W, 226) 5 though not 
otherwise (Re Watson (1886), 18 Q.B.D. 116 ; affirmed (1887), 19 
Q.B.D. 234). 

(b) Waring v. Dewierry (17:8), cited in argument in R. v. Mans 

(1727), Gilb. CL 223-4. 

Thus, in Ingall y. Moran, [1944] K.B. 160, an administrator 
began an action but did not obtain letters of administration until two 
months later, by which time the cause of action had become statute- 
barred. The action foiled ; the doetrine of relation back being 
inapplicable. 
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J098. Co-representatives are joint and several Co-oto«er- 
ers of such of the property of the deceased as , 
s in them and, subject to § 2167 post, any fives 
of them can perform the functions of a sole 
■esentative in respect thereof.^'*’ 
i) Owen V. Owen (1738). i Atk. at p. 495. 

3) Cole V. Miles (1852), 10 Hare, 179 (alienation of assets). 

Charlton v. Durham {Earl) (1869), 4 Ch. App. 433 (giving receipts 
for debts due to the estate). 

2099. The property of the deceased which vests Fiduciary 
he personal representative vests in him in right 
he deceased, and not in his own right and the sentative 
perty thus vested in the representative is deemed to 
eparate from property which is vested in the repre- 
ative in his own right.<^J 

(a) Pinchon^s Case (i6i i), 9 Co. Rep. 86 b, at fo. 88 b. 

Parry. Newman (1792), 4 Term Rep. 621. 

(b) Farr v. Newman^ nbi supra. 

Re Radcliffe^ Radcliffey. Bewes, [1892] i Ch.» 227. 


(i) lapse of time, and enjoyment, with the con- 
'-sent of the beneficiaries, of the assets in a 

manner inconsistent with the terms of the 
testament, may raise an inference that the 
assets have become the property of the re- 
presentative in his own right ; and 

'e Morgan, Pillgrem v. Pillgrem (i88i), i8 Ch. D. 93, at p. 100, per 
Fry, J. (I.e. taxy be evidence of a gift from the beneficiaries.) 

(ii) the creditors of the deceased may by their 

conduct predude themselves from asserting, 
as against the creditors of the representative, 
that the property belongs to the representative 
in right of the deceased. • 

Ray V. Ray (18x5), Coop. G. 264. 

Fox V. Fisher (1819), 3 B. & Aid. 135. 

Kitchen v. Ibbetson (1873), L.R. 17 Eq. 46. 

For the powers of alienation vested in the representative, and 

conditions of their exercise, see post, % 2162. 
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Revocatm 2100. The Court will revoke a grant of probate 
of grant qj. letters of administration if the grant has been ob- 

tained by false or fraudulent allegations, or if a later 
testament is found, or if the personal representative 
becomes incapable of acting,^®’ or disappears.<*J> 

(a) Harrison v. Weldon (1731), 2 Stra. 911. 

In the Goods of Bergman (i 842), 2 Notes of Cases, 22. 

Birch V. Birck^ [1902] P. 130. 

(b) Woolley V. Clark (1822),. 5 B. & Aid. 744. 

(c) Offiey V. Best (i666), i Sid. 370, at pp. 373-3- 

(d) In the Goods ofCovell (i 889), 1 5 P.D. 8. 

In the Goods ofLof>eday^ [1900] P. 154. 

For a detailed account of the various other grounds on which the 
Court will revoke a grant, see Williams, Executors (12th ed.), pp. 
394-401. Presumably, when a grant has been revoked, and there 
is no executor entitled, a grant de bonis non adnunistratis {ante, § 2086) 
is made to a new administrator (Garter v. Dee (1671), Freem. (K.B.) 
13 5 Warren v. Kelson (1859), i Sw. & Tr. 290). 

VaMty 2101. Notwithstanding the revocation of a grant 

of acts before probate, or administration — 

revecattoa ^ 

(i) acts previously done by the representative 
in due course of administration of the estate 
are not thereby rendered invalid ; 

Administration of Estates Act, 1925, s. 27 (2), making statutory the 
principle of Boxall v. Boxall (1884), 27 Ch. D, 220, and Hetoson v. 
Shelley, [1914] 2 Ch. 13. 

(ii) payments previously made to the representa- 
tive under such grant in good faith, discharge 
the payers ; 

Administration of Estates Act, 1925, s. 27 (i). 

(iii) the representative is entitled to be reim- 
bursed in respect of payments made by him in 
a due course of administration ; 

Ibid, s. 27 (2). 

(iv) persons who have made any payment or 
transfer to him upon thie faith of such probate 
or administration will not be thereby pre- 
judiced. 

Ibid. 



TITLE III— RIGHTS AND LIABILITIES 
PASSING TO THE PERSONAL 
REPRESENTATIVE 

2102. The personal representative takes in the 
first instance all the property to which the deceased 
was entitled, unless the deceased’s interest in it ceased 
at his death (see ante^ § 1982 ). This includes pro- 
perty over which the deceased had a general power of 
appointment, which he has exercised by his will. 

Administration of Estates Act, 1925, ss. 1-3. 

An entailed interest to which the deceased was entitled at his 
death, but which he has not disposed of by his testament, and the 
interest of a corporator sole {ante, § i8) in the property of the cor- 
poration, are deemed to cease at his death {thid. s. 3 (3) (5)). 

2103. Subject to any agreement between the 
partners, the amount due from surviving partners to 
the personal representatives of a deceased partner in 
respect of the deceased partner’s share in the partner- 
ship property, is a debt accruing at the date of his 
death ;<«■• and the representative of the deceased 
partner has a general lien upon the surplus assets of the 
partnership for the amount due.<^> 

(a) Partnership Act, 1890, s. 43. 

(b) He Bourne, Bourne y. Bourne, [1906] 2 Ch. at p. 432,/^rRoMER, LJ. 

Such a lien is, as the Court pointed out, only in the nature of an 

equitable charge, which does not prevent dealing with the assets by 
the surviving partners, at any rate in favour of hand fide purdiasers, 
but merely entitles the lienor to a sale by the Court. It bears little, 
if any, resemblance to a common law lien on goods {ante, § iS^S)- 

2104. Whether the property to which the deceased 
was entitled at his death passes to his personal repre- 
saitative aS real or personal estate, is decided by the 
application of the equitable doctrine of Conversion to 
the dispositions contained in the deceased’s testa- 
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ment, or the instrument under which he acquired the 
property. 

Owing to the radical changes in the law of intestate succession 
and administration of assets made by the Administration of Estates 
Act, 1925, the doctrine of Conversion has been deprived of much of 
its importance. But it would appear to be still significant for devises 
and bequests, and for settlements inter vivos. Semhle, in the case of a 
complete intestacy, the doctrine has no application. 

2105. A notional conversion from one character 
to the other is effected (i) by a trust for sale, or (ii) by 
a direction to invest in real estate directly the instru- 
ment creating the trust comes into effect ; but not by 
a mere power of sale or investment, until the power 
is exercised. 

Re Adams and Kensington Vestry (i 884), 27 Ch. D. 394. 

In the former instance, the real estate is treated as personal 5 in 
the latter, personal estate is treated as real estate. 

• 2106. In the absence of agreement to the con- 
trary between the partners, real estate which passes 
to the personal represaitative of a deceased partner 
as part of his share in the partnership assets, passes as 
personal estate. 

Partnership Act, 1890, s, zz* 

V. Hubbuck (1884), 13 Q.B.D, at pp. 289, 290, per Bowen, L.J. 

Partners are usually made joint tenants of real estate acquired for 
partnership purposes ; and, on the death of one of them, his legal 
interest therein passes, therefore, to the survivors and not to his repre- 
sentative. 

2107. When the owner of real estate has con- 
ferred upon another person a binding option to pur- 
chase such real estate, the property will, for the pur- 
poses of succession, be deemed to be personal estate 
as from the time when such person has bound himself 
to exercise the option, but not before.<a> . Subject to 
this paragraph, it makes no difference that the option 
is not exercised until after the death of the owner of 
the real estate.<i» 
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(a) Latc/es v. Bennett (1785), i Cox, Eq. Cas. 167. 

City of London Improvement Acty Ex parte Hardy y (r 861), 30 Beav. 

206. 

Re Isaacs y Isaacs v. Reginally [1894] 3 Ch. 506. 

Consequently, there can be claim to back rents by the taker of 
the personal estate under the settlement or devise {Townley v. Bedwell 
(1808}, 14 Ves. 591}. 

(b) Re PyUy Ryle v. Ryle^ [1895] i Ch. 724. 

Presumably, the converse rule would apply in the conceivable 
but unlikely case of the owner of personalty creating an option to 
exchange it for real estate. In Re Carrington, Ralphs v. Swithenbanky 
[1932] I Ch. I , the doctine of Lawes v. Bennett was extended by being 
applied so as to take the proceeds of certain shares, over which an 
option to purchase was given subsequently to the making of the will, 
out of the hands of the specific legatees and to throw it into residue. 

2108 . The doctrine of Conversion may be pre- 
vented from operating by any expression of intention 
either by the settlor,* or by any person who be- 
comes absolutely entitled to the property in question 
under the provisions of the settlement or testamentary 
disposition.*”' 

(a) Phillips V. Phillips (1832), i My. k K. 649. 

Fitch V. Weber (1848), 6 Hare, 145. 

Re PylCy Pyle v. Pyle, [1895] i Ch. 724. 

(b) Re Glassington, Glassington v. Folletty [1906] 2 Ch. 305. 

Re Grimtherpe (Lord), Beckett v. Grimthrpe {Lord), [1908] 2 Ch. 675, 

dGrady v. Wilmot, [1916] 2 A.C. 231. 

Re Sturt y De Bunsen v. Hardinge, [1922] i Ch. 416. 

2109 . In so far as rights arising out of contract 
and tort survive the contracting or injured party, they 
pass to, and can be enforced by, his personal repre- 
sentative. 

Law Reform (Miscellaneous Provisions) Act, 1934, s. i. 

2110. If a representative, as such, enters into con- 
tracts,**’ or if torts are committed against the property 
of the deceased, after the latter’s death,*”’ and the 
benefit of such contracts, or the damages recoverable 
for such torts, would, when recovered, be assets of 
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the deceased, the representative may sue upon such 
contracts or torts either in his representative or in his 
personal capacity, as he may think best. 

(a) Moseley v. Rendell (1871), L.R. 6 Q.B. 338. 

Jbiott V. Parjitt (1871), L.R. 6 Q.B. 346. 

(b) Adams v. Chemrel (i6o6), Cro. Jac. 1 1 3. 

Hollis V. Smith (1808), 10 East, 293. 

The same principle applies to the recovery of assets of the de- 
ceased paid away by mistake {Clark v. Hougham (1823), 2 B. & C. 

H 9 )- 

2111. In so far as liabilities in contract and tort 
’survive the contractor or tortfeasor, they pass to and 
can be enforced against his personal representative.<a> 
In respect of covenants the burden of which runs 
with the land at law, the devisee is also liable to the 
extent of assets received by him in respect of 
covenants whereof the burden runs in equity, de- 
visees are liable in manner and to the extent specified 

in §§ 1343-1347 

(a) Law Reform (Miscellaneous Provisions) Act, 1934, ss. i, 3, 

(b) Administration of Estates Act, 1925, s. 32. 

Law of Property Act, 1925, s. 80 (2). 

2112 . The personal representative of a lessor is 
liable to the lessee, to the extent of assets, for all 
breaches of covenants in the lease committed by the 
lessor in his lifetime, including covenants which run 
with the reversion.*®’ But if the lessor’s real estate 
has been devised, liability for the breach of the obliga- 
tions of the lessor incident to the relation of landlord 
and tenant falls, as amongst the persons entitled to 
his estate, primarily upon the devisee. 

(a) Eccles v. Mills, [1898] A.C. at p. 371. 

(b) Mansel v. Norton (1883), 22 Ch. D. 769. 

Eccles V. Mills, ubi supra, at pp, 371-2. 

The question whether the devisee is primarily liable for breaches 
which occurred during the lessor^s lifetime (contrast § 2148, post), is 
a question whether the liability operates as a charge upon the reversion 
(see Eccles v. Mills, supra, at pp. 371-2 5 Administration of Estates 
Act, 1925, ss, 34 (3), 35 5 post, %% 2146, 2149). 
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2113. The personal representative of a lessee, Liability 
whether or not such representative has entered upon 

the land demised, is liable to the lessor, to the extent 
of the assets of the deceased, for breaches of the 
stipulations contained in the lease, occurring either 
before or after the lessee’s death ; and, subject to § 

2115 post^ he remains liable, although the premises 
have been assigned -by the lessee or by himself.<'>’ 

But the personal representative of an assignee of a 
lease does not remain liable for breaches occurring 
after a ionS fide assignment by the deceased or him- 
self and, if the stipulations in the lease are onerous, 
it may be his duty to assign it.«^^ 

(a) Brett v. Cumberland (1619), Cro. Jac. 521. 

(b) Qoghil V. Free Jove (1690), 3 Mod. Rep. 325. 

(c) Pitchers, Tovey (1692), 4 Mod. Rep. 71. 

(d) Onslow V. Corrie (1817), 2 Madd. 330. 

These rules are merely the consequences of the general principles 
as to liability on leases set out in Book III, § 1080 ante. 

2114. The personal representative of a lessee, Personal 
if he has entered on the land demised, becomes 

liable personally to the lessor, irrespective of assets, theenter- 
for the future rent and for future breaches of the ingonlani 
stipulations in the lease, until he assigns the lease.**’ If 
the estate is insolvent, his liability in respect of rent 
is limited to the yearly value of the premises 
but his liability for the breach of a covenant to re- 
pair is unlimited.*®’ ' 

(a) Wollasmv. Eaiewill 3 Mas. & G.atp. 320 ,p«-Tinpai, 

CJ. 

It is for this reason that the personal representative can, before 
distributing the assets, claim to have a sum of money set apart to 
indemnify him ^inst future liabilities which he may personally, 
have incurred by taking possession, as an assign of the lessee (Aa 
Ktxon, Gray v. Bell, [1904] i Ch. 638 ; Bje Oviers, Public Trustee v. 

Death, [1941] Ch. 389 ; but cf, iJa Lewis, Jennings v. Hemsley, 

[1939] Ch. 232). The representative of an assignee naturally gets 
rid of all liability for future breaches by assigning the lease (§2113 
ante). 
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(b) Re Bowes, Strathmore {Bari) v. Vane, Norcliffe’s Claim (1887), 37 

CL D. 128. 

Whitehead Palmer, [1908] i £.B. iji- 

(c) Tremeere v. Morison (1834), i Bing. (N.C.) 89. 

RendalH. Andreae {\ 892), 61 L.J. (S-B.) 630. (There appears to 
be no authority as to covenants other than covenants to repair.) 


2115 . If a representative, liable as sucli<»> for the 
rents or covenants contained in a lease, or in any 
grant made in consideration of a rent charge, or any 
indemnity in respect of such rents or covenants, has 
satisfied all accrued liabilities in these respects, and 
has, where necessary, set apart a sum sufficient tc 
answer future liabilities in respect of any fixed sum 
agreed by the lessee or grantee to be laid out upon the 
property demised or conveyed, though the period for 
laying out the same has not arrived, he may convey the 
property demised or granted to any person entitled tc 
call for a conveyance, and thereafter distribute the 
rest of the residuary estate, real and personal, withoul 
appropriating any further part of it to meet any future 
liability under the lease or grant. He will then be 
under no further liability in respect of the lease 01 
grant. But the lessor or grantor may, in case furthei 
liabilities arise, follow the assets into the hands .of those 
to whom they have been distributed.<*>> 

(a) Re Omers, Public Trustee v. Death, [1941] Ch. at p. 391 {aliter i 

he is personally liable as in § 2114 ante). 

(b) Trustee Act, 1925, s- 26. (The word “ lease ” includes an under- 

lease and an agreement for a lease or underlease and any instru- 
ment for giving any indemnity in respect of rents or covenants o' 
varying the liabilities in a lease.) 

The right of the creditor to follow the assets after distributiox 
is, however, purely equitable, and can only be exercised on equitabh 
principles. Thus, if the creditor has induced the beneficiaries t( 
believe that they might safely take the assets, his remedy agains 
them will be gone {Blake y.Gale (1886), 32 Ch. D. 571) ; and, if h< 
might have proved his debt in the ordinary way before distribution, h< 
will only be allowed to enforce his cSzimpro rata {Gillespie v. Jlexandti 
(1827}, 3 Russ. 130). But, if he was unable to prove, he may su< 
any beneficiary, and leave adjustment to him (pastes v. Nicolso^ 
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(1858), 2 De G. & J- 693) ; and mere delay, if satisfactorily ex- 
plained, is no bar to his action {Re Eustace, Lee v. McMillan^ 

I Ch. 561). A transferee in good faith from a beneficiary is protected 
(Administration of Estates Act, 1925, s. 32 (2}). 

2116. The personal representative of a deceased Liability 
shareholder is liable, to the extent of assets, to satisfy ofrepre- 
all obligations connected with the holding.**’ If the ^Z‘sh 7 res 
shares are transferred into his name on the register of 
shareholders of the company, he becomes a member 

of the company, and can be made personally liable, 
irrespective of assets, for calls subsequently becoming 
due thereon.***’ The personal representative can trans- 
fer the shares of the deceased without being registered 
as a shareholder.*®’ 

(a) Re Agricultural Cattle Insurance Co,, Bairdls Case (1870), 5 Ch. 

App.atp.735. 

(b) Re City ofGlasgoto Bank, Buchan’s Case (1879), 4 App. Cas. 549. 

(c) Companies Act, 1929, s. 64. 

2117. The personal representative of a deceased Liability 
partner is liable, to the extent of the deceased’s assets, ofrepre- 
after the deceased’s separate debts have been paid, for forparmer- 
the debts of the fiim contracted while the deceased skip debts 
was a partner. 

Partnership Act, 1890, s. 9. 

Re Hodgson, Beckett v. Ramsdale (1885), 31 Ch. D. 177. 

A limited partner’s estate cannot be made liable for more than 
the capital contributed by him (Limited Partnership Act, 1907, 
s. 4 (2)). 

2118. If a personal representative incurs new NewiiabiU- 
liabilities in the execution of his office, he is personally '^*"**' 
liable to the creditors thereon, irrespective of assets, ‘representa- 
But if such liabilities were incurred by him in due the 
course of administration, he may be sued in his repre- 
sentative capacity. 

Ashiy V. Askby (1827), 7 B. & C. 444. 

Re Evans, Evans v. Evans (1887), 34 Ch. D. 597 (continuing deceased’s 
business). 

For the representative’s right of indemnity, see post, § 2175. 
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2119 . Assets comprise all property passing on 
the death of a person to his personal representative, 
which is in his hands liable for payment of the de- 
ceased’s debts, or the claims of the legatees, devisees 
or next of kin of the deceased, in manner hereinafter 
described. 

Donationes mortis causd [ante, §§ 2027-2034 J do not ordinarily 
pass to the personal representative on the death, but they may be 
assets for the payment of debts (§ 2033). 

2120 . The liability of the personal representative, 
as such, to pay the debts or legacies of the deceased 
is primS jack limited to the amount of the assets 
which he has received or which but for his wilful 
default {post, % 2182) he might have received.^*’ 
And a plea that he has fully administered the assets 
is (subject to §§ 2114-2116 ante), if proved, a defence 
to any daim by a creditor or a legatee.*'*’ 

(a) Bl. Comm. II, 510. 

(b) Mrptngv. (1790), 3Term Rep. atp. 688,pfrLordKENYON, C.J. 

2121. The whole estate of a deceased person, 
real and personal, legal and equitable, which passes 
to his personal representative <»> (see ante, § 2102), 
to the extent of the beneficial interest of the deceased 
therein, and the estate of which a deceased person 
in pursuance of any general power (including the 
power to dispose of entailed interests),*'*’ disposes 
by his will, are assets for the payment of his debts. 
Any disposition by will inconsistent with this rule is 
void as against his creditors.***’ The creditors can 
assert their claims in respect thereof either by a per- 
sonal action against the representative, or by an action 
for the adminikratiqn of the estate. 

117* 
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(a) Including realt7 which still devolves according to the Inheritance 

Act, 1833 (see ante, § 2058), {Re Gates, Gates v. Gates, [1930] 

I Ch. 199), 

(b) Law of Property Act, 1925, s. 176 (see ante, § 1982). 

(c) Administration of Estates Act, 1925,3. 32 (i). 

2122. An estate is said to be insolvent when it is Solvent and 
insufficient to pay all the administration expenses 

and debts of the deceased. It is said to be solvent 
when it is sufficient to pay all the debts, though it 
may not be sufficient to pay all the legacies in full. 

Re Leng, Tam v. Emmerson, [1895] i Ch. at p. 658. 

2123 . A solvent estate may be administered either Method tf 
by the representative out of Court, or by the Chancery ‘^^nistra- 
Division of the High Court. An insolvent estate 

may be administered in either of these two ways, or by 
the Chancery Division sitting in Bankruptcy. 

The procedure of administration in bankruptcy is prescribed by 
Bankruptcy Act, 1914, s. 130 (which was repealed by the Adminis- 
tration of Estates Act, 1925, but kept alive by the Expiring Laws Act, 

1925), and is inapplicable until there is a personal representative 
(jRe Dehtor, (1,035 of 1938) [1939] Ch. 594). 

2124 . If the estate is insolvent, then, in which- Order in 
ever of the three methods described in § 2123 the 
administration is taking place, the debts must be paid 

in the order prescribed in §§ 2125-2128 post., which 
cannot be altered by anything contained in the will 
of the deceased. 

Administration of Estates Act, 1925, s. 34. (i). 

2125 . Funeral, testamentary, and administration General 
expenses have priority ; and, subject thereto, the 
respective rights of secured and unsecured creditors governing 
and the priorities of debts generally are to be adjusted fTioaty of 
according to the current law of bankruptcy. 

Administration of Estates Act, 1925, s. 34 (i), and First Schedule, 

Part I. 

Bankruptcy Act, 1914, s. 130 (6). 
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2126 . The current law of bankruptcy is that all 
debts shall be paid pari passu, except that certain 
debts are preferred and certain others deferred. 
Bankruptcy Act, 1914, s. 33. 


2127 . Next to funeral, testamentary, and adminis- 
tration expenses come debts to whidh priority has 
been given by certain statutes, e.g. : Trustee Savings 
Banks Act, 1863, s. 14 ; Savings Banks Act, 1891, 
s. 13 ; Regimental Debts Act, 1893, s. 2 ; Friendly 
Societies Act, 1896, s. 35. 

Semhle : These debts rank inter se rateably ; but the statutes are 
silent on the point. 

Next come debts preferred by the Bankruptcy Act, 
ss. 33, 34, viz. : 

(a) parochial and other local rates due at the time 
of death, and having become due and payable 
within twelve months next before that time, 
and all taxes up to one year’s assessment ; 

If the deceased is in arrear for more than one year, the Crown 
is not bound to choose the last year as the basis of claim, but may 
choose the year of the hipest assessment (J.-G. v. Jackson, [1932] 
A.C. 365). 

{b) servants’ wages for the last four months, up 

{c) labourers’ wages for the last two months, 

'ip to ; 

{d) amounts due in, respect of . compensation 
under the Workmen’s Compensation Act, 
1925, the liability wherefor accrued before 
the death ; 

This Act has been repealed except as regards rights to com- 
pensation which arise before the appointed day under the National 
Insurance (Industrial Injuries) Act, 1946 : ibid. s. 89. 

{e) contributions payable by the deceased during 
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the twelve months before his death, as an 
employer, under the National, Insurance (In- 
dustrial Injuries) Act, 1946 ; or, as an employer 
or self-employed or non-employed person, 
under the National Insurance Act, 1 946 . 

These debts rank inter se rateably, under Bankruptcy Act, 
I9H. s- 33 (i)- 

2128. The following debts are postponed to all 
others : — 

(a) money lent by one of two spouses to the other 
for the purposes of trade ; 

Bankruptcy Act^ s. 36. 

{b) money lent or due on the sale of goodwill, in 
consideration of a share in the profits of a 
business. 

Partnership Act, 1890, s. 3. 


2129. A secured creditor can elect either to give 
up his security and sue for his whole debt, or realize 
his security and prove for the deficiency. 

Bankruptcy Act, 1914, s. 7 (2) and 2nd Sched. 

Couldery v, Bartrum (1881), 19 CL D. 394, at pp. 400-1, 

2130, The existence of future and contingent 
liabilities does not prevent creditors whose debts are 
presently due enforcing their claims.^^^ But, if such 
liabilities exist and become debts, the personal re- 
presentative will render himself personally liable to pay 
them, if, knowing of their existence, he distributes 
the assets to the beneficiaries without making pro- 
vision for them unless he distributes them under 
an administration order of the ConvtJ^^ 

(a) Ready. Blunt (1832), 5 Sim, 567. 

Re HargreaveSy Dicks v. Hare (1890), 44 CL D. 236. 

(b) Re Fhdyry IFingfieldy. Erskiney [1898] 2 Ch. 562. 


Deferred 

debts 


Secured and 

unsecured 

debts 


Future and 

contingent 

liabilities 
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(c) Tayler v. Taylor (1870), L.R. lo Eq. 477. (As to his rights against 

the beneficiaries in such a case see § 2145 pst, and Title III, 
§ 2115, n., ante.) 

(d) Re King, Mellor v. South Australian Land Mortgage and Agency Co., 

[1907] I Ch. 72. 

If the representative is unaware of the existence of such liabilities, 
he will be protected by notice issued under §2145 pest. 

2131. A personal representative, other than a 
creditor administrator, can, as between creditors of 
equal degree, pay one in preference to another, 
out of all the assets, even though he knows that the 
other has begun an action for the enforcement of 
his debt.*’’) But, after an order has been made for 
the administration of the estate • by the Court,***) 
or the appointment of a receiver,*^) this right cannot 
be exercised by the representative. 

(a) See note (a) to § 2132 post, 

(b) Fibartv. Coles (1890), 24 Q.B.D. 364. 

Administration of Estates Act, 1925, s. 34 (2). 

(c) Davies v. Parry^ [1899] r CL at p. 609. (The right is not lost by 

an order against the representative for an account {Re Barrett^ 
Whitaker Y, Barrett (1889), 43 CL D. 70),) 

(d) Re Radcliffe^ European Assurance Society v. Radcliffe (1878), 7 Ch. D. 

atp. 734. 

2132. A personal representative, other than a 
creditor administrator,*®) or an executor de son tort^'o'* 
can, as against creditors of equal degree, but not as 
against creditors of a higher degree,***) retain, out 
of all the assets actually or constructively in his 
possession,***) a debt due to himself (whether solely or 
jointly with another person) *«) from the deceased. *« 
But he only has this right when the debt is due to him 
in his own right and not as a trustee for another person.**’ 

(a) The present practice, as a result of In the Estate of Leguia, deceased 

(1936), 15s L.T. 270, is, in a grant under s. 162 of the Judicature 
Act, 1925 (as amended by the Administration of Justice Act, 
1928, 8. 9), always to describe a creditor as such, so that his oath 
will take the usual form, which prevents retainer and preference 
by him. ' 

(b) Coulter's Case (1598), 5 Co. Rep. 30 a. 

Oxenham v. Clap (1831), 2 B. & Ad. at pp. 313-5. 
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As to the deductions which can be made by the executor de son 
forty under the Administration of Estates Act, 1925, s. 28, see ante, 

% 2090, This provision reproduces, with amendments, 43 Eliz. 

(1601} c. 8 5 its wording now seems wide enough to give him a right 
of retainer (cf. Williams, Executors^ I2th. ed., p. 658}. 

(c) Administration of Estates Act, 1925, s. 34 (2). 

J.-G.y. Jackson^ [1932] A.C. 365, 

Re Ex parte Official Receiver ^ [1936] Ch. 735. 

But a representative who has, in good faith and without undue 
haste, distributed the assets and retained his own debt at a time when 
he had no notice of the existence of a debt of higher degree, will not 
be compelled to refund when that debt comes to light (see §2120 ante ; 

Re Fludyer, [1898] 2 Ch. 562)- 

(d) Pulman v. MeadozoSy [1901] i Ch. 233. 

Re Beavatty DavieSy Banks Co. v. Beavany [1913] 2 Ch. 595. 

If the debt to the representative exceeds the amount of the 
assets, he can retain the assets in specie {Re Gilbert , Ex parte Gilbert , 

.[1898] I Q.B. 282). 

(e) Re JenneSy Oet%es v. Jennes (1909), 53 Sol. Jo. 376. 

Administration of Estates Act, 1925, s. 34 (2). 

(f) Re Comptony Norton v. Compton (1885), 30 Ch. D. at p. 19, per 

Cotton, L.J. 

(g) Administration of Estates Act, s. 34 (2). 

Re Ruddy Royal Exchange Assurances. BallantinCy [1942] Ch. 421. 

2133* The right of retainer can be exercised even Retainer 
after an order for the administration of the estate has 
been made,<*^^ and out of (i) money paid into court, fst^adon^ 
if the personal representative could have insisted upon order 
the payment being made to himself, and (ii) money 
paid by the personal representative to a receiver,^c) or, 
if the estate is being administered in bankruptcy, to 
the Official Receiver.^*^^ It cannot be exercised out of 
money collected by a receiver or the Official Re- 
ceiver, or out of money collected by the personal 
representative after he knows that an application for 
an order to administer the estate in bankruptcy has 
been madeJg> 

(a) Ex parte Campbell y Campbell v. Campbell (1880), i6 Ch. D. 198. 

(b) Richmonds. White (1879), 12 Ch. D. 361, 

(c) Re HarrisoHy Latimer v. Harrison (1886), 32 Ch. D. 395. 

(d) Re Rhoadesy Ex parte RhoadeSy [1899] 2 Q.B. 347. 
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(e) Re Harrison^ Latimer v. Harrison^ ubt supra. 

(f) Re Rhoadesy Ex parte RhoaieSy ubi supra. 

(g) Ibid.BXip. 352. 

In Richmond v. White ^ supra, the right was held to have priority 
over the costs of an administration ; but query whether these are not 
of higher degree. 

2134. The right of retainer can.be exercised in 
respect both of legal and of equitable debts/®’ and 
also m respect of claims for unliquidated damages 
and other unascertained sums of money/®’ provided 
that they are ascertainable by a fixed standard. No 
right of retainer can be asserted in respect of sums 
not thus ascertainable/*” nor in respect of equitable 
claims not in the nature of debts/®’ nor in respect 
of debts assigned by another creditor to the repre- 
sentative after he became such.<f’. 

(a) Re Giles, Jones v. Pennefather, [1896] i Ch. 956, as modified by 

Re Beavan, Davies, Banks £ 5 f Co. v. Beavan, [19 1 3] 2 Ch. at 
pp. 600, 602. 

(b) Re Compton, Norton v. Compton (1885), 30 Ch. D. 15. 

(c) Re Morrises Estate, Morris v. Morris (1874), 10 Ch. App. 68. 

(d) Loaney. Casey (i775)J ^ Wm. Bl. 965. 

(e) Re Sutherland {Dowager Duchess), Michell y. Bubna {Countess), 

[1914] 2 Ch. 720. 

(f) Jones y. Evans (1876), z^Ch. D. 420. 

Presumably this last rule would not apply to debts assigned to the 
personal representative before the death of the testator or intestate. 

2135. A retainer by one of several co-representa- 
tives can only be exercised subject to the rights of 
his co-representatives ; and the proceeds must be ap- 
plied rateably amongst those entitled to retain. 

Chapman v. Tawr (1739), 9 R«P- 268. 

A representative appointed during the minority or lunacy of a 
person entitled to the grant can retain for his own debt (Briers v. 
Goddard (1617), Hob. 250). semble for that of the minor or 
lunatic (Franks v. Cooper (1799), 4 Ves. 763). 

2136. If a personal representative dies without 
having exercised his right of retainer, that right is not 
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exercisable by his personal representative, even though 
it was claimed during the deceased personal repre- 
sentative’s lifetime ; unless the latter’s representative 
is also a personal represaitative of the original testator. 

Re Compton^ Norton v. Compton (1885), 30 Ch. D. 15. 

2137. A personal representative can by his con- Waiver of 
duct waive his right of retainer and if a creditor 

of the deceased obtains a judgment against such 
representative in an action in which the right was 
not asserted, the representative cannot afterguards set 
up the right of retainer against the judgment.'*’* He 
does not lose it merely by failure to assert it, if the 
occasion to assert it has not arisen.'®* 

(a) Player y/. Foxhali i Russ. 538. 

(b) Re Marvin, Crawter v. Marvin, [1905] 2 Ch. 490. 

(c) Re Rhoades, Ex parte Rhoades, [1899] 2 Q.B. at p. 353. 

2138. A personal representative may pay, or Pigment 
retain in respect of, a debt as to which the statutes of 
limitation might be pleaded.'®* But he may not pay 
[sem6le), or retain in respect of, a debt which is un- 
enforceable by reason of non-compliance with the 
Statute of Frauds ;'*»* and he may not pay a debt' after 

it has been declared by the Court to be a statute- 
barred.'®*^ 

(a) Btahlschmidi v. Lett (1853), i Sm. & G. 415. 

(b) Re Rotonsou, Field y. Wkite {i%^^), 29 Ch.D. 358 (promise made in 

consideration of marriage) ; but cf. Trustee Act, I 9 Z 5 > "5 (®)> 

2170. 

(c) Re Midgley, Midgley v. Midgley, [1893] 3 Qi. 282. 

After an order for the administration of the estate, the defence 
of the statutes of limitation may be set up by any creditor or legatee 
[Shewen v. Vanderhorst (1831), i Russ. & M. 347) ; but not as 
against a creditor who is a plaintiff in the administration action 
(Briggs V. FrUson (1854), 5 G.M. & G. 12 ; Fuller v. Redman 
(No. 2) (1859), 26 Beav. 614). 

2139. If, in an action against co-representatives, pieaof 
one pleads the statutes of limitation, and the other 
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or others do not, the Court accepts the plea ;<»> but 
(possibly) one representative can (subject to § 2138 
ante) pay a statute-barred debt against the wish of 
the others.'*’ ^ 


(a) Re Midgley, Midgley v. Midgley, [1893] 3 Ch. at p. 302, per Lopes, 

L.J. 

(b) Ibid, at p. 297, per Lindley, LJ. 

Astbury v. Astbury, [1898] 2 Ch. at p. il fer Stieuno, J. 


2140. One of several co-representatives can pre- 
vent the statutes of limitation running in respect of 
any claim to the personal estate of the deceased, or to 
any share or interest therein, by a written acknowledg- 
ment signed by the person making it or by a payment 
in respect of any such daim. 

Limitation Act, 1939, ss. 23 (4), 24, 25 (7). 

This provision concerns the liability of the deceased’s estate, not 
any personal liability of the representatives. Quaere whether it is 
wide enou^ to cover debts due from the estate, as under the previous 
law (see Re Macdonald, Dick v. Fraser, [i 897] 2 Ch. 1 8 1 , “ Personal 
estate” does not include chattels real (s. 31 (l)), but presumably 
includes any beneficial interest under an intestacy (Administration of 
Estates Act, 1925, s. 33 (i)}. Ordinarily, under the Act of 1939 
(see s. 25 (5), (6)}, whereas sudi an acknowledgment of a debt binds 
no one but the acknowlet^or and his successors, a payment by him 
(except in respect of a debt whidi is already statute-barred) binds “ all 
persons liable in respect thereof.” For the rules before the Act, 
see 3rd edition, § 2173. The period of limitation for a claim by a 
benefidary under a will or intestacy is now ordinarily twelve years 
(Act of 1939, ss. 5 (2), 19 (i), 20). 


2141. If a personal representative (by himself or 
his agent) acknowledges in writing signed by him a 
debt owed by the deceased, or any daim to the personal 
estate of the deceased, or makes a payment in respect 
thereof, the right of action therefor is deemed to accrue 
afresh on the date of such acknowledgment or pay- 
mait. 

Limitation Act, 1939, ss. 23 (4), 24 (i). 

Thereupon any applicable period of limitation (see post, § 2142) 
commences to run afredi as against the representation and (semble) 
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against the deceased’s estate (s. 25 (7) ; also ante, § 214.0J. The 
Act refers to acknowledgments or payments made by “ the person 
liable or accountable ” (s. 23 (4)), and so appears to include those 
made by a personal representative as such. Formerly, the operation 
of such payments or acknowledgments upon claims against the de^ 
ceased’s estate depended upon whether the estate was realty or 
personalty (see 3rd edition, §§ 2173-2175). 

2142 . If a testator effectively creates a trust for Effect of 
the payment of his creditors, it would seem that no 
period of limitation prevents the enforcemait of the payment of 
trust against the trust property or its proceeds whilst 
in the hands of the trustee.^®'* But no such trust 
arises, semble^ from a general direction in the testament, 
requiring the representatives to pay all debts out of 
the personal estate, since that was their regular duty 
at common law.'^> Since the Limitation Act, 1939, 
it seems probable that a provision in the testament, 
charging the testator’s debts upon some of the assets, 
does not now operate to enlarge the period of limita- 
tion in respect of simple contract debts.'®* 

(a) Limitation Act, 1939, s, 19 (i), 

. In such a case, however, the equitable doctrines of laches and 
acquiescence may apply s, 29). As to actions founded upon a 
devastavit^ see post, § ^183, 

(b) Scott V. Jojfcs (1838), 4 CL & Fin- 382. 

Re Stephens, Warburton v. Stephens (1889), 43 Ch. D. 39. 

Trusts to pay debts out of realty did not become nugatory after 
the Land Transfer Act, 1897 {Re Balls, Trewhy v. Balls, [1909J 
I Ch. 791) 5 nor, semble, after the Administration of Estates Act,. 

1925 5 since they may operate tx> charge the realty, and so alter the 
period of limitation (see, now. Act of 1939, s. 18 (i)) or exonerate 
the personalty (Re Kempster, Kempster v. Kempster, [1906] i Ch. 

446}. Quaere whether similar arguments are not now equally avail- 
able in favour of trusts to pay debts out of the personalty. 

(c) Limitation Act, 1939, ss. 2, 18 (x). 

The normal period of six years becomes twelve if the debt is 
** secured ” by a mortgage or charge (liid.) j but a clause in the will 
.purporting to charge the testator’s debts upon some part of his estate 
is usually inserted for the purpose of exonerating other assets, not in 
order to secure ” the debts. If such a charge operates as a legacy 

zz 
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to the creditor, however, the period would become twelve years by 
virtue of section 20 of the Act. For the previous law, whereby a 
charge of debts upon testator’s realty enlarged the period, see 3rd 
edition, § 2175. 

2143. Against a creditor who had a complete 
cause of action before the decease of his debtor, the 
statutory period of limitation contiaues to run not- 
withstanding the decease.' Against a creditor whose 
cause of action is not complete till after his debtor’s 
decease, the statutory period does not begin to run 
until the executor accepts office, <»> or, if there is no 
executor who accepts office, until a grant of adminis- 
tration is made.<®> 

(a) Boatwright v. Boatwright (1873), L.R. 17 Eq. 71. 

(b) Douglas V, Forrest (1828), 4 Bing. 686, at p. 704. 

(c) Burdick v. Garrick (1870), 5 Ch.. App. at p. 241. 

Atkinson v. Bradford Third Equitable Benefit Building Society ( 1 890), 
25 Q.B.D. 377. 

The latter rule applies if the completion of the cause of action 
and the death occur on the same day 5 unless there is evidence that 
the cause of action accrued before the death {Atkinson v. Bradford 
Third Equitable Benefit Building Society, ubi supra, at pp. 381-2). 
The Limitation Act, 1939, appears not to have affected these de- 
cisions. 

2144. The Chancery Division may administer the 
estate of a deceased person as an insolvent estate, 
whenever there is good reason to suppose that such 
estate is not sufficient to pay the debts of the de- 
ceased,‘®’> together with the costs of administration.'’’’ 
And if there is any doubt 'as to whether or not the 
estate is solvent, the Court may direct an enquiry 
to ascertain the facts.'®’ 

(a) Re Hopkins, Williams v. Hopkins (i88i), i8 Ch. D. at p. 377. 

(b) Re Leng, Tam v. Bmmerson, [1895] 1 Ch. 652. 

(c) Re Smith, Green v. Smith (1883), 22 Ch. D. at p. 592. 

2145. If a personal representative has issued 
advertisements inviting creditors and others to send in 
their claims against the estate, similar to those issued 
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by the Court in an action for administration, he may 
at the expiration of the time fixed by the , advertise- 
ments for sending in claims,'** distribute the assets 
amongst the persons entitled thereto, without in- 
curring any liability to creditors of whose claims he 
had no notice at the time of the distribution."’* But 
unpaid creditors and claimants may follow the assets 
into the hands of the persons who have received 
them.'®* 

(a) This must not be less than two months (see Re Letherhmo, [1935] 

W.N. 34). 

(b) It is immaterial that the creditor has not sent in his claim, if in fact 

the representative was aware of it (Re Land Credit Co. of Ireland, 

Marboell’s Case (1872), 21 W.R. 135). 

(c) Trustee Act, 1925, s. 27. 

As to the rules to be observed in following the assets, see ante, 
% 2115 - 


2146. If the estate is solvent, the order in which Order of 
the assets are applicable for the payment of debts, 
and funeral, testamentary and administration expenses, faymmtof 
is as follows : — 


(i) property of the deceased undisposed of by 
the testament, subject to the retention thereout 
of a fund sufficient to meet any pecuniary 
legacies ; 

A lapsed share of residue is "undisposed of” for this purpose 
(Re Lamb, Ftpond\. Lamb, [1929] i Ch. 722). " Pecuniary l^cy ” 
is defined in Administration of Estates Act, 1925, s, 55 (1} (be), as 
including “ an annuity, a general legacy, a demonstrative legacy so 
far as it is not discharged out of the designated property, and any other 
general direction by a testator for the payment of money, including all 
death duties free firom which any devise, bequest, or payment is made 
to take effect 

(ii) property of the deceased not specifically de- 
vised or bequeathed but included (either by 
a specific or general description) in a resi-? 
duary gift, subject to the retention out of 
such property of a fund' sufficient to meet 



1184 


SUCCESSION 


any pecuniary legacies, so far as not provided 
for as aforesaid ; 

It has been held that this fund for the pecuniary legacies must 
ordinarily be taken, as far as possible, from the residuary personalty 
only {Re Thompson, Public Trustee v. Husband, [1936] Ch. 676 ; 
Re Rowe, Bennetts v. Eddy, [1941] Ch. 343 5 Re Anstead, Gurney v. 
Instead, [1943] Ch. at p. 104) ; see § 2152, post. 

(Hi) property of the deceased specifically ap- 
propriated or devised or bequeathed (either 
by a specific or general description) for the 
payment of debts ; 

As the whole order can be altered by the will of the deceased, 
it is difficult to see why diese assets are placed only third in order. 

(iv) property of the deceased charged with, or 
devised or bequeathed (either by a specific 
or general description) subject to charge 
for Ae payment of debts ; 

(v) the fund, if any, retained to meet pecuniary 
legacies ; 

(vi) property specifically devised or bequeathed, 
rateably according to value ; 

■ (vii) property appointed by testament (i.e. of the 
deceased) under a general power (including 
the statutory power to dispose of entailed 
interests), rateably according to value. 

Administration of Estates Act, 1925, s. 34 (3) and First Schedule, Part IL 

If the estate is insolvent, it is immaterial to the beneficiaries in 
what order the assets are resorted to, as, ex hypothese, they will get 
nothing in any case. 

Power of 2147, The order of payment of debts in an in- 

^ under no circumstances be altered 
by the testament of the deceased (see ante, § 2124 ). 
But his testament can freely alter the order of ap- 
plication of assets for the payment of debts. 

Administration of Estates Act 1925, s. 34 (3), First Schedule, Part 11 , 
s. 8 (a). 
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Re Atkinson^ Webster v, Walter^ [1930] i Ch. 47 {residuary personally 
in priority to undisposed-of r^ty). 

Re Littlewood,CiarkY,Littlewood^[i<)^i\ i Ch.443 (properly specifically 
bequeathed in priority to residue). 

Re Petty^ Holliday v. Petty^ [1929] i Ch. 726 (lapsed share of residue 
liable together with, and not in priority to, the other shares, as was the 
position before 1926 {Tretkewy v. Helyar 4 Ch. D. 53)). 

Re Kempthome^ Charles v. Kempthome^ [1930] i CL 268. 

Re Harland-Peck^ Hercy v. Mayglothing^ [1941] Ch. 182. 

2148. Liabilities incident to any particular asset 

which fall due after the owner’s decease, and charges 
upon any particular asset neither created nor 
adopted as his own by the deceased, are, as between 
the different persons dainung through the deceased, 
borne by the benefidary entitled to that asset. 
Liabilities arising under a contract made by the 
deceased, though for the benefit of any particular asset, 
are (subject to 2149 , primarily borne 

by the deceased’s general estate;*®’ 

(a) Pit% Williams^, Kelly (1852), 10 Hare, 266 (fines due on a lease). 

Adiams v. Petick (1859), 3^4 on shares). 

Re Betty i Betty v. A.-G.^ [1899] i Ch. 821 (obligations under a 
lease). 

(b) Swatnson v. Swainson (1856), 6 De G.M. & G. 648. 

(c) Tozonsiendv. Mostyn (1858), 26 Beav. 72. 

It is on this principle that the cost of upkeep of a specific l^acy 
after the testator’s death falls on the specific legatee (Re Pearce^ 
[1909] I Ch. 819 5 ante, § 1995). 

(d) Coopery. Jarman (1866), L.R. 3 Eq. 98. 

Re Day, Sfrake v. Day, [1898] 2 Ch, 510. 

On similar principles, if the deceased borrowed money on the 
security of property and then assigned the property to another, his 
general estate is liable after his death to indemnify the assignee against 
the mortgage debt, unless the assignment was made subject to the 
mortgage (Re Best, Parker v» Best, [195^4] i Ch, 42 : Re Main^ 
waring, Matnwaringy. Verden, [1937] Ch. 96). 

2149. The liability to satisfy any mortgage, lien, 
or charge created by a deceased person upon any 
part of his property is, as between the devisee or 
legatee of such property, and his other devisees, 
legatees, or successors on intestacy, borne primarily by 


Liabilities 
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and charges 
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the devisee or legatee taking the property so charged, 
unless a contrary intention has been declared by the 
deceased in his testament, deed, or other document.^*) 
But the person taking the property subject to such 
mortgage, lien, or charge, does not become person- 
ally liable to discharge the liability.***’ 

(a) Administration of Estates Act, 1925, s. 35 (i). 

(b) Byer-^. Gladstone (1885), 30 Ch. D. 614. 

2150. A general direction given by a testator 

that his debts shall be paid out of his personal estate, 
or his residuary real or personal estate or residuary 
real estate, is not a declaration of a contrary intention 
within the meaning of § 2149 ^ order that 

§ 2149 excluded, it must appear that the 

deceased has either expressly, or by necessary im- 
plication, referred to the debts secured by mortgage, 
hen, or charge, and directed them to be discharged 
out of his residuary estate. 

Administration of Estates Act, 1925, s. 35 (2). 

ReFalpy, Faify v. Falpy, [1906] i Ch. 531. 

Se Fegan, Fegan v. Fegan, [1928] Ch. 45. 

The right of a pecuniary legatee to payment of his legacy was, 
in equity, before the passing of the Real Estate Charges Acts (which 
are r^laced by the Administration of Estates Act, s. 35), prior to 
the right of a devisee of mortgaged land to have the mortgage debt 
paid out of the personalty ; and this rule still holds good {Re Fry, 
Fry V. Fry, [1912] 2 Ch. 86). Therefore, a “ contrary intention ” 
signified by the testament may leave the pecuniary legatee with this 
priority {Re Smith, Smth v. Smth, [1899] i Ch. at pp. 371-3). 

2151. Mutatis mutandis, assets are applicable for 
^e payment of pecuniary legacies in the same order 
in which they are applicable for the payment of debts, 
subject, as in the case of debts, to variation by the testa- 
ment. 

2 e Fmerson, Morrill v. Nutty, (1929] r Ch. 128, 132, ter Tomlin, J. 

Fe (Fortiingion, Nichols v. Hart, [1933] Ch. 771. 

Accordingly, a ‘ pecuniary legacy ” (including an annuity or a 
general legacy, see Administration of Estates Act, 1925, s. 55 (i) 
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(ix)} is ordinarily payable primarily out of any property undisposed of 
by the will remaining after payment of debts ; failing which property 
comprised in a residuary gift would be used (2&V., First Sch. Pt. II, i, 

2) i but not, semble, any of the other assets listed in § 2146, ante, 
unless the testament so directs. Among assets of the same degree, 
perss)nalty may be primarily liable (to the exoneration of the realty) 
to bear pecuniary legacies {Re Thompson, Public Trustee v. Husband, 

[1936] Ch. 676 ; § 2146 (ii) ante) ; but quaere whether this extends 
to debts. 

2152. If the residue remaining for payment of Mixedfund 
pecuniary legacies consists of a mixed fund of realty and 
personalty, the personalty must be exhausted before 

resort is made to the realty. 

Re Boards^ Knight v. Knight, [1895] i Ch. 499. 

Re Thompson, Public Trustee v. Husband, [1936] Ch. 676. 

If the testament has treated the residuary realty and personalty 
separately, and not as a mixed fund, and has shown no intention to 
charge the real estate with the payment of pecuniary legacies, it may 
be that there is no power to resort to the realty (see Re Rowe, Bennetts 
V. Eddy, [1941] Ch. atp. 346}. 

2153. The rules contained in § 2146 ante^ do Habtlityfor 
not affect the liability of land to answer the death 

duty imposed thereon in exoneration of other 
assets. 

Administration of Estates Act, 1925, Schedule I, Part II, s. 8 (b). 

Re Thompson, Public Trustee v. Husband, [1936] Ch. at pp. 682-3. 

Re Anstead, Gurney v. Anstead, [1943] Ch. 161. 

2154. If, by the action of a creditor, the order 
of resort to the assets of a deceased person for pay- 
ment of debts {ante, % 2146) has been disturbed, a 
beneficiary who has suffered by such disturbance can 
claim to stand in the place of Ae creditor, and to ob- 
tain satisfaction from the fund primarily liable for 
the debt, to the extent to whidi the fund out of whidh 
the beneficiary has a prtm& jack claim to satisfaction 
has been depleted (“ marshalling ”). 

Recourse to this doctrine is much less common now than before 
1926. (For the cases in whidi it then had to be applied see the 2nd 
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edn. of this work, § 2193.) But that recourse to it may still be neces- 
sary is shown by the fact that the doctrine is expressly preserved by 
Administration of Estates Act, 1925, s. 2 (3). If, e.g., the repre- 
sentative has used assets for the payment of debts in an order other 
than that prescribed by Schedule I, Part II of the Administration of 
Estates Act, 1925, the property must be marshalled in order tha^the 
burden may be borne by the assets primarily liable. 



TITLE V—DUTIES AND POWERS OF 
THE PERSONAL REPRESENTATIVE 


2155. An executor has the custody of the body Burial of 
of the deceased until its burial or cremation, and 

is not obliged to obey the directions given by the 
deceased as to its disposal.^*’^ He must bury or 
cremate it in a manner suitable to the amount of the 
deceased’s assets and station in life.<^' The purchase 
of mourning garments for the use of the deceased’s 
relatives is not a part of the funeral expenses which 
the executor may incur.<«^ 

(a) Williams v. Williams (1883), 20 CL D. at p. 664, ^ Kat, J. 

As to cremation see R. v. Vnct (1884), la Q.B.D. 347, and the 
Cremation Act, 1902. 

(b) Williams v Williams, ubi supra, at p. 665. 

(c) Sharp v. Lush (1879), 10 CL D. at p. 472. 

(d) Hancock v, Podmore (1830), i B. & Ad. 260. 

Edwards v. Edwards (1834), 2 Cr. & M. 612. 

(e) Johnson v. Baker (1825), 2 C. & P. 207. 

Bridie v. Brown (1843), 2 Y. & C. CL Cas. 181. 

SemHe : as betwen the personal representative and the bene< 
ficiaries, a direction in the testament to Airnish mourning garments 
would treated as a legacy. 

2156. The personal representative must make and Imentory 
produce an inventory of the deceased’s estate, if re- 
quired to do so by the Court. 

Administration of Estates Act, 1925, $. 25. 

In practice, the representative never exhibits the inventory unless 
he is called upon to do so (Myddleton v. Rushout (i 797 )> ^ rhillim. 

244 j Phillips V, Bignell (1811), i PhiUim; at p. 240). The place 
of the inventory is taken by the accounts rendered by the personal 
representative to the Inland Revenue authorities for the purpose 
of assessing the Death Duties. 

2157. The personal representative must collect EealizaHm 
and realize the estate of the deceased within a time 
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which is, in the circumstances of the estate, reason- 
able.<a> He must call in unsecured debts due to the 
estate but he need not call in a debt secured upon 
apparently adequate real security.«» He is not liable 
for failure to secure payment, if he has done all he 
could to obtain it.<^> 

(a) Graybum v- Clarkson (1868), 3 Ch. App. at p. 606. 

PrimS facie t a year is a reasonable time ; and if the representative 
takes longer, the onus is on him to justify the delay {ibid,). The 
Administration of Estates Act, 1925, s. 44, provides that he is not 
bound to distribute the estate before the expiration of one year from 
the death. 

(b) Powells, Evans (1801), 5 Ves. at p. 844. 

(c) Re Chapman^ Cocks v. Chapman^ [1896] 2 Ch. at p. 778 (see also 

Trustee Act, 1925, ss. 4, 68 (17)). 

(d) Clack V. Holland (1854), 19 Beav. at pp. 271-2. 

Even if he takes no steps to enforce payment, the representative 
may escape liability, if he can show that he had reasonable grounds 
for belief that sudi steps would have been ineffectual But 

in such a case the onus of proof is on him {Re Brogden^ Billing v. 
Brogden (1888), 38 Ch. D. atp. 568). 

2158. In the absence of directions to the contrary 
in the testament, the personal representative is not 
obliged to invest the deceased’s money ;<®> but, if he 
leaves it at a bank, he must keep it on a separate 
account.*’’^ 

(a) Johnson 't. Newton ii Hare, i6o. 

(b) Wilks V. Groom (1856), 25 LJ. (Ch.) at p. 729. 

This is an important point in which a personal representative 
differs from a trustee {ante, %% 1748-1758). The purpose of the 
former is to distribute the estate, of the latter to preserve it. 

2159. The provisions of the Trustee Act, 1925 , 
applicable to trustees are, except where otherwise 
(therein) expressly provided, applicable also to 
executorships and achninistratorships created either 
before or after the commencement of that Act. 

Trustee Act, 1925, s. 69. 

Dowse V. Gorton, [1891] A.C. at p. 204, per Lord Macnaghten. 

For particulars of these provisions, see ante, Book III, Section 
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XVII (passim). In the Act, the word “trustee” includes a personal 
representative where the context admits (s. 68 (17)), and the word 
“ trust ” extends to the duties of a personsil representative (ihid.). 

2160. If any of the property of the deceased Mattait- 
cannot be at once realized, the personal representative 

has the powers of management necessary to maintain 
its value. 

Strickland v. Symons (1883), 22 Ch. D. at p. 671. 

Administration of Estates Act, 1925, s. 39 (i) (i). 

He has also the powers of man^ement conferred upon trustees 
by the Trustee Act, 1925 (see § 2159, anfe), and further powers for 
the purposes of administration (see § 2165, post.). The illustration 
given in the case quoted is that of a ship which is allowed by the re- 
presentative to complete her voyage, or upon which money is emend- 
ed to enable her to earn freight. Another illustration of die principle 
is that described in the next paragraph. 

2161. The personal represoitative may carry on Carrying on 
a business belonging to the deceased with a view to 
winding it up or of selling it as a going concern.*”’ 

If authorized by the testator, he may (as between 
himself and the beneficiaries) carry it on for an in- 
definite period but none of Ae assets may be 
invested in it without the testator’s authority, and, 
if such authority is given, the amount invested must 
not exceed that authorized.*®’ 

(a) CoUinson v. Lister (1855), 20 Beav. 356. 

(b) Dmose v. Gorton^ [1^91] A.C. at p. 199, Lord Herschell. 

O^NeillY, McGrony, [1915] i I. R- at p. 1 7, O’Connor, M-R. 

(c) Re Chancellor^ Chancellor v. Brown (1884), 26 Ch. D. 42. 

Re Crozothery Midgley v. Crowthery [1895] 2 Ch. 56. 

Re Oxley y Hornby {John) 5? Sons v. Oxley y [19^+] ^ 01 3-. 

In CoUinson v. Lister ^ ubi supra ^ it is laid down that the business 
can only be carried on for the purpose of winding up. But in Dowse 
V. Gorton y ubi supra ^ at p. I99> Lord Hei^chell says that it can 
also be carried on (even as against the creditors), with a vi^ to its 
sale as a going concern. In such a case, however, the business can 
only be carried on for a time which is in the circumstances reason- 
able {Re Smith, Arnold v. Smith, [1896] i Ch. 17 ^ 0 

(d) Re Hodson, Ex parte Richardson (1818), 3 Madd. 138. 

Cutbush V. Cuibush (1839), i Beav. 184, 
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M'Neillie v. Acton (1853), 4 De G.M. & G. 744. 

(e) Re Ballman, Ex f arte Garland 10 Ves. at p. 120. 

Of course in any case the representative is bound to complete 
pending contracts entered into by the deceased {Marshall v. Broad- 
hurst (1831), I Cr. & J. 403). For the effect of carrying on a 
business upon the rights of beneficiaries and creditors, see post, 
§§ 2176-2178. 

Powers of 2162. The personal representative has, for the 
disposttion purpose of duly administering the assets, the power 
to sell, mortgage, or pledge the real and personal 
estate vested in him and neither creditor,^*** 
beneficiary,' nor co-representative cm, primdjacie^ 
impeach the title of the purchaser, mortgagee, or 
pledgee from or of the representative. 

(a) Administration of Estates Act, 1925, ss. i (3), 2, 39 (r) (i). 

Nuge^i V. GifforJ (1738), i Atk. 463. 

Meady, Orrery {Lord) (174$), 3 Atk. at p. 337. 

Scott y. Tyler (1788), 2 Dick, at p. 725. 

Re Norwood's and Blakis Contract, [1917] i L R. 472. 

(b) Nugent v. Gifford, ubi supra. 

Mead v. Orrery {Lord), ubi supra. 

Whale V. Booth (1784), 4 Term Rep. 625, n., per Lord Mansfield, 

C.J. 

, (c) Ewery. Corbet (1723), 2 P. Wms. 14B. 

Meady. Orrery {Lorf), ubi supra, 

(d) McLeod v. Drummond (1807), 14 Ves. 353 ; on appeal (1810), 
17 Ves. 152, 

Attenborough y, Solomon, [1913] A.C. at p. 83,/>^r Lord Haldane, C. 

As regards real estate (including leaseholds), however, a valid 
conveyance cannot now be made wiAout the concurrence of all the 
representatives (Administration of Estates Act, 1925, s. % {%)), 

But the sale, mortgage, or pledge can be set aside if ; — 

(i) the person seeking to set it aside can prove 
that the purchaser, mortgagee, or pledgee 
knew that it was made fraudulently, or other- 
wise than in a due course of administra- 
tion (») or that it was made without valuable 
consideration, or for an illusory considera- 
tion ;<w or, 

(a) Scott V. Tyler, ubi supra at p. 724. 

M’Leodv. Druntnsond {rSio), 17 Ves. at p. 1 70, Lord Eldon, C. 
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(b) Scoti V . Tyler, ubi supra at pp. 725—6, per Lord Thtjrlow, C. 

Rice V. Gordon (18+8), ii Beav. 265, 270. 

It is on this principle that a sale or pledge of the assets by the 
presentative .to satisfy his private debt is invalid when the Acts 
; known to the purchaser or pledgee (Re Morgan, Pillgrem v. 

Up-em (1881), 18 Ch. D. atp. Fry, J.). 

(ii) the representative creates a merely equitable 
charge upon the deceased’s property for his 
own purposes, even in favour of a person 
who had no notice that he was dealing with a 
representative. 

Re Morgan^ Pillgrem v. Pillgrem (i88i), i8 Ch. D. 93. 

Purchasers and others acquiring title from personal representatives 
e now protected by statute in certain cases : see § 2163 also 
rustee Act, 1925,88. 14, 17. 

2163. An assent in writing by a personal re- 
resentative operates like a conveyance, to vest in the goj^g^anee 
srson entitled any estate or interest in real estate by personal 
I which the testator or intestate was entitled. An 
isent not in writing or not in favour of a named person 

ineffectual to pass a legal estate.<*'> The person in 
hose favour an assent has been given may require 
Dtice of the assent to be endorsed on the probate or 
tters of administration,^®’ A purchaser from a 
jpresentative is protected against all but a person 
ho has taken this precaution by obtaining a state- 
lent in writing from the representative that he has 
ot given an assait with regard to the property pur- 
hased.«*’ An assent or conveyance by a representa- 
ve is, in favour of a purchaser from a beneficiary, 
ufKcient evidence (unless the purchaser has notice 
D the contrary) that the beneficiary in whose favour 
: is given is the person entitled to have the legal 
state conveyed to him ; unless notice of a previous 
ssent is endorsed on the probate or letters of ad- 
iinistration.<®’ A conveyance of a legal estate is not 
ivalidated by reason only that the purchaser may 
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have notice that all the debts and legacies have been 
discharged or provided for.<f> 

(a) This includes leaseholds (Administration of Estates Act, 1925, s. 

55 (i) (xix). As regards pure personalty, a purchaser or pledgee 
is still running risks in dealing with a representative, for he may 
find he is holding property in respect of which an implied assent has 
been given, or part of the residue after the passing of the residuary 
account {Attenborough v. Solomon, [1913] A.C. 76). 

(b) Administration of Estates Act, 1925, s. 36 (i), (4). 

(c) IbiA s. 36 (s). Re Miller's and Pickersgill's Contract, [1931] i Ch. 

511. 

(d) Ibid. s. 36 (6). This gets rid of the difficulty raised by Wise v* 

Whitburn, [1924] i Ch. 460. 

(e) Administration of Estates Act, 1925, s. 36 (7), as construed in Re 

Duce and Boots Cash Chemists {Southern), Ltdls Contract, [1937] 
Ch. 642. 

(f) Ibid, s- 36 (8), For the purposes of this paragraph, “ purchaser ” 

means a lessee, mortgagee or other person who in good faith 
acquires a legal estate in land for money or money’s worth {Ibid. 
ss. 36 (n), 55 (i) (xviii)). 

2164. For giving elfect to beneficial interests 
the representative may limit or demise land for' a 
term of years absolute, with or without impeachment 
of waste, to trustees on the usual trusts for raising or 
securing any principal sum and the interest thereon 
for which the land or any part thereof is liable, and 
may limit or grant a rent charge for giving elFect to 
any annual or periodical sum for which the land or 
the income thereof or any part thereof is liable. 

Administration of Estates Act, 1925, s. 40. 


2165. In addition to the powers described in 
§ 2164 the personal representative has, for 

purposes of administration, or during the min ority of 
any beneficiary or the subsistence of any life interest, 
the following powers : — 

(i) all the powers, discretions and duties con- 
ferred or imposed by law on trustees holding 
land upon an effectual trust for sale (including 
power to overreach equitable interests and 
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powers as if the same affected the proceeds 
of sale) ; 

(ii) all the powers conferred by statute on trustees 
for sale {ante^ §§ 1762-1767), so that every 
contract entered into by the representative 
shall be binding on and shall be enforceabk 
against and by the representative for the time 
being, and may be carried into effect, or 
be varied or rescinded by him, and in the 
case of a contract entered into by a prede- 
cessor, as if it had been entered into by himself. 

Administration of Estates Act, 1925, s. 39 (i) (ii), (iii). 

Furthermore, s. 39 (i) (i) of the Act preserves for these purposes, 
and extends to real property, all the powers and discretions (including 
power to raise money by mortgage or charge) which a personal 
representative had with respect to personal estate at conunon law. 

See also §§ 2166, 2169 fost, 

2166. Where an infant is absolutely entitled Ptmeru 
under a testament or intestacy to property of a 
deceased person, and no trustees of such property isjantp 
are appointed by the testament, if any, the persond ffoperty 
representatives may appoint a trust corporation, or two, 
three, or four individuals (including, if they wish, one 

or more of their own number), to act as such trustees. 

On this appointment, the representatives, as such, 
are discharged from further liability in respect of the 
property. 

Administration of Estates Act, 192 j, s. 42. 

For the meaning of " trust corporation ” see Trustee Act, 1925, 
s. 68 (18). 

2167. Any one of several co-representatives can Pmersof 
give a good legal title to any part of the personal 
estate (other than chattels real) of the deceased. 

Cole V. Miles (1852), 10 Hare, 179. 

But if one of several co-representatives, after he has ceased to 
own any part of the estate as representative, and has begun to own 
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it as trustee, sells or pledges it without , the assent of his co-trustee, 
the transaction can be set aside as against the purchaser or pledgee 
Attenborough v. Solomm, [ 19 13] A.C. 76). 

But — 

(i) the concurrence of all the representatives or 
an order of the Court is necessary to the dis- 
position of any part of the real estate (in- 
cluding chattels real) of a testator ; 

Administration ofJEstates Act, 1925, ss. 2 (2), 55 (i) (jdx). 

It may be noted also that the transfer by personal representatives 
of Glares in limited and other companies, and of stock registered in 
the books of the Bank of England, is governed by special rules 
(G)mpanies Act, 1929, s. 62 (i) ; National Debt Act, 1870, s. 23). 

(ii) the Court may refuse to enforce an equitable 
claim founded on an act done by one repre- 
sentative against the wish of his co-repre- 
sentatives ; 

Lepard v. Vernon (1813), 2 Ves. & B. 51. 

Sneesby v. Thome (1855), 7 Do G. M. & G. 399. 

Ve Ingham, Jones v. Ingham, [1893] i Ch. at p. 360. 

(iii) one representative cannot, without the sanction 
of the Court, sell any part of the assets to 
another. 

Re Norrington, Brindley v. Partridge (1879), 13 Ch. D. 654. 

2168 . The fact that a legatee is also a personal 
represaitative of the testator does not prevent him 
giving a good tide as legatee to a purchaser for valu- 
able consideration, provided that — 

(i) the purchaser has no notice of any debts ol 
the testator remaining unpaid ; and 

(ii) the circumstances are such that the pur- 
chaser is entitled to assume an assent by th< 
personal representative to the legacy ; ana 

Graham v. Drummond^ [1^9^] I Ch. 968. 

(iii) the property purchased does not remain undei 
the control of the persoMBl representative 
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or the. Court <*>> for the purpose of administer- 
ing the estate of the testator. 

(a) Nob/e v. Brett (1858), 24 Beav. 499. 

(b) Hoopers. Smart (1875), i Ch. D. 90. 

For the protection of a purchaser of real estate, including lease- 
holds, see § 2163 ante, 

2169. At common law, a personal representative Underleases 
could grant an underlease of the leasehold property 
of the deceased, but only if this course was necessary 
for the due administration of the estate ; and the 
underlessee only got a good title if in fact it was 
necessary to make the underlease ; but the repre- 
sentative could not give the underlessee an option to 
purchase the head lease at a future time.*** This 
power appears now to have been extended by statute.**** 

(a) Oceanic Steam Navigation Co. v. Sutkerberry (1880), 16 Ch. I>. 236. 

Re Chaplin and Staffordshire Batteries Waterworks Co.^s Contract, 

[1922] 2 Ch. at pp. 844-845. 

Johnson v. Clarke, [1928] Ch. 847. 

(b) Administration of Estates Act, 1925, s. 39 (i)* 

Section 39 (i) of the Act (see ante, % 2165 and n.) extends the 
common law powers over personalty to cases where there is a minority 
or life interest. It also gives representatives the powers of trustees for 
sale. These include (Law of Property Act, 1925, s. 28) powers of 
disposition under the Settled Land Act, 1925 which include power 
to make leases (s.s. 41 seq^.) and presumably sub-leases (see s. 117 
(i) (ix)) and to grant options exercisable within ten years (s. 51). 

2170* Subject to the directions of the testament Allowance 
(if any), a personal representative may pay or allow 
any debt or daim against the deceased’s estate on any promises 
evidence that he thinks sufficient ;<** and he has the 
powers with regard to accepting a compromise of a 
daim by the estate described in § 1773 anteP^^ 

He may (possibly) compromise the claim of a co- 
representative against the estate ; provided that such 
a compromise is beneficial to the estate.*®* But a 
compromise made between co-representatives as to 
the daim of one of them will not bar the rights of 


AAA 
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those interested in the estate to investigate the ac- 
count 

(a) Trustee Act, 1925,3. 15 (c). 

(b) Ibid. 

(c) Tie Houghm, Hawley v. Blake, [1904] i Ch. 622. 

But see the remarks of Lord Eldon in Cook v. Collingridge (1823), 
Jac. at p. 621 5 and De Cordova v. De Cordova (1879), 4 App. Cas. 
at p. 703. He cannot safely make such a compromise without the 
sanction of the Court {Re Houghton, Hawley v. Blake, ubi supra, 
at p. 626}. 

(d) Re Fisk, Bennett -v. Bennett, [1893] 2 Ch. 413. 

2171. The' representative may appropriate any 
part of the real or personal estate, including things 
in action, of the deceased, in its actual state of invest- 
ment at the time of appropriation, in or towards 
satisfaction of any legacy bequeathed by the deceased, 
or of any other interest or share in his property, 
whether settled or not, as to the representative 
may seem reasonable, according to the respective 
rights of the persons interested in the property of the 
deceased ; except that no appropriation may affect 
prejudicially any specific devise or bequest.<»> For an 
appropriation, the following consents must in general 
be obtained : — 

(i) when made for the benefit of a person ab- 
solutely and beneficially entitled in possession, 
the consent of that person ; 

(ii) when made in respect of any settled legacy, 
share, or interest, the consent of the trustee 
thereof (not being also the' personal repre- 
sentative), or the person who may for the time 
being be entitled to the income. If the 
person whose consent is required is a mino] 
or lunatic, the consent may be given on hii 
behalf by his parents, guardian, committee 
receiver, etc., as the case may be.<t'> 



DUTIES AND POWERS 


1199 


But no consent (except of the trustee of a settled legacy, 
share, or interest) is required on behalf of a person 
who may come into existence after the time of ap- 
propriation, or who cannot be found or ascertained 
at that time/®’ An appropriation duly made binds 
aU persons interested in the property of the deceased 
whose consent to the appropriation is not required ; 
but, in making it, the representative must have regard 
to their rights/*^’ 

(a) Administration of Estates Act, 1925, s. 41 (i) (i). (This includes 

contingent legacies (JiiJ. sub-sect. (8).) 

(b) liiJ. s. 41 (i) (ii). 

(c) liiJ. 8. 41 (1) (iii). 

(d) s. 41 (4), (5). 

An assent or conveyance (ibid. s. 41 (3)) by the representative in 
pursuance of an appropriation made widi the beneficiary’s consent 
involves a contractual element and so may attract ad valorem stamp 
duty (yopling v. I.R.C., [1940] 2 K.B. 2823. 

2172. Whenever there is a doubt as to the person Paymeat of 
entitled to receive a payment from the estate, and 
whenever any person entitled to receive a payment 
cannot give a valid discharge for such payment, the 
personal representative may pay the sum due into 
Court.'®’ If he pays into Court where no reasonable 

doubt exists, merely in order to escape responsibility, 
he must bear the costs occasioned by his act.<*>’ 

(a) Re Parker’s m/l (1888), 58 L.J. (Ch.) at pp. 24-5. 

Trustee Act, 1925, s. 63 (see § 1744, aa/e). 

(b) Re EllioPs Trusts (i 873), L.R. 15 Eq. 194. 

2173. The provisions of § 1778 apply to co- sunhalof 
representatives ;'®’ unless it is dear that a testator po«>trs 
intended to give powers only to the persons named 

in their individual capadty, and not to them or 
any one who might succeed them in the office of his 
representative."*’ 

(a) Trustee Act, 1925, s. 18 (except an executor who has renounced or 

not taken out probate (ibid. s. r 8 (4)). 

(b) Re Smith, Eastick v. Smith, [1904] i Ch. at p. 144. 



TITLE VI— PERSONAL RIGHTS AND LIA- 
BILITIES OF THE REPRESENTATIVE 


Personal 
resfonsi- 
bility to 
strangers 


Indemnity 
of repre- 
sentatwe 


Limited 

indemnity 


2174. The representative is personally liable, ir- 
respective of assets, to strangers for any wrongful acts 
done<a> or contracts made by him*'*’ in the course 
of the administration of the estate. 

(a) ^ Itasbould, hiybouldv. Tuner, [1900] i Ch. 199. 

(b) Labouciere v. Tupfer (1857), 1 1 Moo. P.C.C. at p. 221. 

FarhalN. Farkall, Ex parte London and County Banking Co. (1871), 

7 Ch. App. at p. 128. 

Watling^. Lezois, [1911] i Ch. 414. 

The last case shows that even an express attempt to negative 
such liability by a clause in the contract will be ineffectual. 

2175. When acts are done or contracts are entered 
into by a representative in the regular pursuance of 
powers given by law to him, he is entitled to be in- 
demnified in respect of his liability thereby incurred, 
out of the assets, in priority to the creditors and 
baieficiaries of the deceased ;<»> and this right of 
indemnity exists notwithstanding that the estate is, 
insolvent.<^> 

(a) Beneu v. Wjndkam (1862), 4 De G.F. & J. 259 (trustee). 

Sharp v. Lush (1879), 10 Ch. D. at p. 472 (funeral expenses). 

Stott V. Milne (i 884), 25 Ch. D. at p. 71 5, per Lord Selbornb, C. 

(costs). 

Be Raybould, Raybould v. Tuner, ubi supra. 

(b) Bankruptcy Act, 1914, ss. 33 (3), (5), 130 (6). 

Administration of Estates Act, 1925, s. 34 (i), (3), and ist Sch. 

Pt. I, para. I. 

“ Administration expenses ”, to which priority is now expressly 
given by the Act of 1925 {ante, §§ 2125, 2146), appear to include 
the rights of indemnity to which this paragraph refers : e.g. liabilities 
properly incurred in carrying on deceased’s business with a view to 
sale or winding up [ante, § 2i6r ; Bmse v. Gwtm, [1891] A.C. at 
P. 199 )- 

2176. If the representative does acts<a) or enters 
into contracts in the regular pursuance of a power 

1200 
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conferred upon him by the testator, he is entitled (as 
against the beneficiaries) to be indemnified against 
liability arising therefrom, out of any assets allowed 
by the testator to be employed in the execution of 
such power.<®> 

(a) Re RayioulJ, Rayhouldv. Turner^ [^ 9 ®®] ^ Ch. 199. 

(b) Re Ballmany Ex parte Garland (i 804), 10 Ves. at p. 1 20. 

Re Johnson^ Shearman v. Robinson (1880), 15 CL D. 548. 

Re Evans, Evans v. Evans (1887), 34 CL D. 597. 

(c) Re Ballman, Ex parte Garland 10 Ves. no. 

In G^TSleill V. McGrorty, [1915] i L R. i, it was held that 
where no specific fund had been set apart by the testator, a receiver 
and manager appointed by the Court to carry on the testator^s busi- 
ness had a right to resort to the general estate, including such parts 
of it as had been carried to the separate credits of legatees. 

2177. The personal representative’s right of in- RestricHons 

demnity imder § 2176 is subject to— e» indemnity 

(i) the claims of all the creditors of the deceased 
who cannot be proved to have assented ex- 
pressly or by their conduct to the exercise 
of the power 

(ii) the rights of all legatees who have actually 
been paid and 

(iii) all claims by creditors or beneficiaries against 
the representative, in respect of any failure to 
administer the estate properly.'®’ 

(a) Dense v. Gorton, [1891] A.C. 190. 

Re Hodges, Hodges v. H^ges, [1899] i I. R. 480. 

Re Ox/ey, Horniy {yoin) CsT Sonsv. Ox/ey, [1914] ^ 04 * 

The last case Aows that mere standing by is not an implied 
consent by creditors for this purpose. ■ 

(b) Re Ballman, Ex farte Garland (i 804), 10 Ves. at p. 1 20. 

(c) Re Johnson, Shearman v. Robinson (t88o), 15 Ch. D. at pp. 552-3. 

The fact that one of several representatives is in default will not 
prejudice the claim to indemnity of the other or others not in default 
(Re Frith, Newton v. Rolfe, [1902] i Ch. 342). 

2178. When the representative has a right of Subrogation 

, of creditors 
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indemnity under §§ 2176 and 2177, his creditors in 
respect of the transactions which give rise to the 
indemnity may stand in his place, and enforce their 
claims against the assets to the extent to which the 
representative is aititled to be indemnified. 

Tie Johnson, Shearman v. Robinson (1880), 15 Ch. D. 548. 

Re Raybould, Raybouldv. Turner, [1900] i Ch. 199. 

A representative who trades with the assets of the deceased without 
authority is of course guilty of a breach of trust. Any profit which 
he makes belongs to the estate {Fyse v. Foster (1874), L.R. 7 H.L. at 
p. 329) s and the creditors of the testator have a claim to be paid out 
of the assets prior to that of the creditors of the representative {Re 
Millard, Ex parte Tates (1895), 72 L.T. 823 5 Re Oxley, Hornby 
^ohn) Sms v. Oxley, ubi supra). If, however, the creditors of the 
testator have expressly assented to this breach of trust, they are regarded 
as the principals of the representative, ‘and, as such, are obliged to 
indemnify him {Dowse v. Gorton, ubi supra, at p. 208, per Lord Mao 
NAGHTEN $ Re Millard, Ex parte Tates, ubi supra, at p. 827, per 
Lord Esher, diss.). 

2179. The representative may by his own promise 
render himself personally liable to satisfy any of the 
liabilities to which the estate of the deceased is sub- 
ject. Such a promise must satisfy all the require- 
ments of a valid contract and it is not enforceable, 
unless it also complies with the provisions of § 130 
anteS*>'> 

(a) Rann v. Huikes (1778), 7 Term Rep. 350, n. 

(b) Statute of Frauds, 1677, s. 4. 

But one who is not yet a representative, is not an executor or 
administrator within the provisions of the statute {Tomlinson v. Gill 
(1756), Amb. 330J. 

2180. The representative is personally liable, ir- 
respective of assets, to pay any debt in respect of which 
judgment de bonis testatoris has been recovered against 
him and to pay debts or legacies if by his words 
or conduct he admits that he has received assets 
sufficient to pay them. An admission cannot be with- 
drawn unless it is clearly proved to have been made by 



PERSONAL RIGHTS AND LIABILITIES 


1203 


mistake but if, after an admission, new facts as 
to the financial condition of the estate come to light, 
the admission made in ignorance of those facts is not 
binding.' e’ 

(a) Re Marvin^ Crawter v. Marvin^ [^ 9 ^ 5 ] ^ Ch. 490. 

Failure to plead plene administravit is, in fact, treated as an 
admission of assets. 

(b) Rothwell v. Roihwell (1825), 2 Sim. & St. at p. 218, per Leach, 

V.C.E. 

Barnard v. Pumfrett (1841), 5 M7. & Cr. 63. 

(c) Corporation of Clergymens Sons v. Stoainson (1748), i Ves. Sen. 75 

(payment of interest on legacies). 

Barnard v. Pumfrett ^ ubi supra (part payment of legacies). 

Re Brogdeny Biiling v. Brogden (1888), 38 Ch. D. at p. 569, per 

Cotton, L.J. (payment of interest on legacies). 

If a legatee has recovered judgment against a representative 
de honts propriis on an admission of assets, and the judgment has been 
satisfied, a creditor can follow the assets paid over to the legatee, 
provided that the legatee has in fact been paid from the assets, and 
not from the property of the represenmtive {Re Brogden, Billing v. 

Brogden (1888}, 38 Ch, D. atp. 56^, per Cotton, L.J.). 

(d) Drewry y. Thacker 3 Swan, at p. 548, Lord Eldon, L.C. 

(e) Horsley v. Chaloner (1750), 2 Ves. Sen. at p. 85, per Strange, M.R. 

Payne v. Little (1856), 22 Beav, 69. 

2181 . Paymait of one debt is, primS jacie, an Paymm 
admission that the assets are sufficient to pay all debts “** 
of a superior degree ;<»> and payment of one pecuni- 
ary legacy is, primSfacicy an admission that the assets 
are sufficient to pay all pecuniary legacies.'*** But the 
circumstances in which such paymaits were made 
may negative this rule.'*** 

(a) Cadbury v. Smith (1869), L.R. 9 Eq. at pp. 41-2. 

It is, of course, no admission of assets to pay other debts of equal 
degree 5 because the representative has a right to prefer one debt to* 
another of equal degree {ante, § 21 32). 

(b) Cook V. Martyn (1737), 2 Atk. at p. 3, per Lord Hardwicks, C, 

Semble : the inference would not arise from payment of a preferred 
pecuniary legacy {ante, § 1988). 

(c) Postiethzoaite v. Mounsey (1842), 6 Hare, 33, n. 

Cadbury v. Smith (1869), L.R. 9 Eq. 37, 
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2182. A representative is personally liable, irre- 
spective of assets, to the party damaged to make good 
the loss if — . 

(i) he breaks any of the legal rules as to the con- 
duct of the administration of the estate ; or, 

Norman v. Baldry (1834), ^ Sim. 621 (payment to a legatee, a debt being 
outstanding). 

Midgiey^ Re Miigley v. Midgley^ [1893] 3 Ch. 282 (payment of a claim 
which was not enforceable ; but see § 21 38 ante,) 

Re Stevens, Cooke v. Stevens, [1898] i Ch. at pp. 168-9, per Lindley, 
M.R. 

(ii) a loss is caused to the estate either by his 
misfeasance or by the neglect of his duties ; or, 

Hall V. Hallet (1784), i Cox, Eq. Cas. 134 (allowing interest-bearing 
debts to run on when he had in hand enough to pay them). 

Te&bs V. Carpenter (r8i6), i Madd. 290 (neglect to recover arrears of 
rent). 

Delay in taking out probate does not amount to a devastavit {Re 
Btevms, Cooke v, Stevens, ubi supra). 

(iii) having got possession of the assets, he loses 
them by his wilful default* 

Job V. Job (1877), 6 Ch. D. 562. • 

Trustee Act, 1925, ss. 30 (i), 68 (17). 

At the common law, the representative was absolutely responsible 
for any assets which came to his hands. But this was never the 
rule in equity \ and the equitable rule now prevails in all Courts 
{yoh V. Job, ubi supra). The remedy of the injured party is either 
an action for administration and an account, or a personal action 
against the representative alleging a devastavit {Re Stevens, Cooke v. 
Steens, ubi supra). On the death of a representative who has com- 
mitted a devastavit, his liability therefor passes to his personal repre- 
sentetives (Administration of Estates Act, 1925, .s, 29 ; Law Reform 
(Miscellaneous Provisions) Act, 1934, s. i). But, like a trustee, a 
personal representative is not usually liable for the defaults of agents 
employed by him in good faith in the administration of the estate 
(Trustee Art, 1925, ss. 23 (i), 30 (i) ; ante, §§ 1746, 1747 ; Re 
Vinery, Fuk^ v. Stephens, [193*] * Ch. 572) 5 and when guilty of 
a breach of duty he may be given relief by the Court (Trustee Act, 
1925, ss. 61, 62, 68 (17) ; ante, %% 1784, 1793). 

2183. An action for damages in respect of a 
devastavit against a personal representative is barred 
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at the expiry of six years from the happening ’of the 
act or default alleged as the cause of action and, 
in an action against a personal representative to recover 
money honestly but mistakenly paid away by him as 
such representative, the defendant can plead the pro- 
visions of the Limitation Act, 1939, s, 19 (2), whether 
the action is by a creditor or by a beneficiary, and 
whether it is in form an action to recover money or 
an action for administration.***’ 

(a) Thorne v. Kerr (1855), 2 K. & J. 54. 

Laconsv, WarmoUy [1907] 2 K.B. 350. 

Limitation Act, 1939, ss. 2 (i), 19 (2). 

The period of limitation for an action for an account is six years 
also (Act of 1939, s* 2 (2))- A personal action on a devastavit appears, 
at common law, to be in the nature of an action in contract or tort 
(see Lacons v. Warmolly supra ^ at pp. 361-362, 363-364) and so 
to fall within section 2 (i) of the Act of 1939. But it is also in the 
nature of an action for breach of trust (which includes the duties of 
a personal representative, s. 31 (i)), and $0 is within section 19 of the 
Act ; so that six years would not h^r if defendant has been fraudulent 
or still has the assets or has converted them (s. 19 (i)). 

(b) Re BIow^ St. Bartholomew's Hospital {Governors) v. Cambden^ [^9H] 

I Ch. 233 (a decision upon the equivalent provisions of the 
Trustee Act, 1888, now repealed). 

For particulars of the statutory provision see ante, § 1791. 

2184 . A creditor who has obtained a personal No attach- 
order against a representative for payment de bonis 
propriis of a debt due from the deceased cannot 
enforce it by an order for attachment of the representa- 
tive, as a person acting in a fiduciary capacity in de- 
fault under an order by a court of equity, under the 
provisicHis of Section 4 of the Debtors Act, 1869. 

Re Thomas, Sutton, Carden ST Co., Ltd,y- Thomas, [1912] 2 Ch. 348. 

The principle appears to be that the fiduciary relationship, which 
ordinarily exists between the representative and the deceased’s creditor, 
terminates when the creditor obtains a personal order or judgment 
against the representative ; for there is no fiduciary relationship 
between judgment creditor and judgment debtor {Re Thomas, ubi 
supra.). But, presumably, if the plaintiff can show means, the re- 
presentative can, in such a case, be committed to prison for a limited 
period under the provisions of s. 5 of the Act. 
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21*85. One representative cannot be made persor 
ally liable for the acts or defaults of a co-representi 
tive ; 

Trustee Act, 1925, s. 30. 

Hargthorpe v. Milfortk (1594), Cro. Eliz. 318. 

Dix V. Burford (1854), 19 Beav. at p. 412. 


unless — 

(i) he unnecessarily does an act by which his o 
representative gets sole control of any of tl 
assets ; or 

Shifbrook {Lord) v. Hinchinbrook {Lord) (1805), i x Ves. 252. 

Clough V. ^e?W(i838), 3 My. & Cr. 490. 

Re Gas^uoine^ Gasquoine v. Gasquoine^ [i 894] i Ch. 470. 

(ii) he negligently acquiesces in, or facilitates, 
breach of duty by the co-representative. 

Booth V. Booth (1838), I Beav. 125. 

Btyles V. Guy (1849), i Mac. & G. 422. 

The principle is that, like a trustee {ante, % 1747), he is ordinari 
liable only for his own acts, neglects or defaults, and is not liable f 
any loss caused by another person’s act unless it happens through I 
own “wilful defeult” (Trustee Act, 1925, ss. 30 (i), 68 (17^ 
which implies some consciousness of negligence or breach of duty < 
a recklessness in the performance of a duty (Re Vickery^ Vickery 
Stephens, [1931] i Ch. at p. 584). Semile : there should, on pri’ 
ciple, be a right of contribution among co-representatives who ha 
become liable through a joint fault (Dering v, Winchelsea (Em 
(^7^7)5 ^ Cox, Eq, Cas. at p, 321, per Eyre, C.B. 5 Robinson 
HmrUn, [1896] 2 Ch, 415). Such a right may arise" where truste 
jointly commit a breach of trust (ante, § 1783), and between joi: 
tortfeasors (Law Reform (Married Women and Tortfeasors) A< 

1935. s. 6 ). 
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benefit, in, implication, 269 
ACQUITTAL 

dismissal signifies, 378n 
ACT OF GOD 

escape of dangerous thing due to, 473 
impossibility of condition in contract 
due to, 43 

ACT OF PARLIAIVIENT 

acts done in pursuance of, time limit 
for claims for, 29-30 
construction of “ month " in, 25 
neglect of duty under, time limit for 
claims for, 29-30 
time of coming into force, 23-24 
ACT OF STATE 

action in tort for, 287, 291 
ACTION 

administrator, by, 354, 1 161-1162 
assault, for, 373 
battery, for, 373 

breach of contract, for. See under 
Breach of Contract 
choice of, 372 

conspiracy, of. See under Con- 
spiracy 

conversion of chattels, for, proof of 
harm, 276 
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ACTION — contd, 

debauchery, for, 392 
debt, of, 841, 847^ 
deceit, for. See under Deceit 
defamation, for. See under Dbfam* 
ation 

detinue, of. See under Detinue 
discharge of right of, contract arising 
from, 117-118 

ejectment, of. See under Ejectment 
enforcement of judgment by, 273-274 
enticement, for, 397 
excessive execution, for, 446 
false imprisonment, for. See under 
False Imprisonment 
foreign corporation, by or against, 7 
infringement of public right, for, 27S 
injunction before trial, 323n 
interference with business, for, 405 
joint tortfeasors, against, 282 
libel, for. See under Libel 
limitation. See under Limitation of 
Action 

loss of services, for, 400 

wife, for. under Wife 
maintenance, for. See under Main* 
tenance 

malicious persecution, for. See under 
Malicious Persecution 
negligence. See under Negligence 
nuisance, of. See under Nuisance 
passing off, for, proof of harm, 276 
pound-breach, of, 355, 448 
public right, for denial of, proof 
of harm, 276 
replevin, of, 356 
rescous, of, 355, 448 
seduction, for, 392 
slander, for. See under Slander 
statutory duty, for breach of, 278-279 
tort, in. See under Tort 
trespass, of. See under Trespass 
to goods, of. See under Tres* 
PASS to Goods 
land, of. See under Trespass 
TO Land 

the person, for. See under 
Trespass to the Person 
trover, of. See under Trover 
waste, of. See under Waste 
ACTIVE CAPACITY 
defined, z 

when completely acquired, i 
ADEMPTION 

evidence to rebut presumption, 1123 
legacy, of, 1108, 1121 
non-portions legacies, of, 1124 
portions-legacy, of, 1121-1122 
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APMINISTRATI9N OF ASSETS 
Chancery Division, by, 1182 
debts, order of payment of, 1183-1184 
deferred debts, 1175 
expenses of, T173 

future and contingent liabilities in 
relation to, 1175 
grant of, 1153 

limited, ii56«-ii57» 
revocation of, 1164 
rules of, 1153-1154 
supplementary, 1156 
insolvent estates, 1173 
legacies, order of payment of, ir86~ 
1187 

letters of, grant of, 1153 
revocation of, 1164 
method of, 1173 
misconduct in, 1204 
preference by personal representative, 
1176 

priority of debts against assets, 1173^ 
1178 

retainer by personal representative, 
1176-1177 

solvent estates, 1173 

statutory debts, priority of, 1x74- 

1175 

will annexed, 1155 

ADMINISTRATOR {see also Personal 
Representative)' 
action by, right of, 1161-1x62 
of trespass to goods by, 354 
appointment of, 1146, 1153 
bwkrupt as, XX56 

breach, guilty of, limitation of action 
and, 32 

capacity to act as, 1156 
Crown as, 1 154-1 155 
fiduciary ownership of, 1163 
Public Trustee as, X155 
title of, X161 

relation back of, 1161-1162 
who is, XI46 
ADOPTION 

consents required, 1068 
orders for, 1067 

conditions of, xo68 
effect of, 1068 

rights of child adopted, 1069 
ADULTERY 

damages for, .1052-1053 
divorce, as ground for, 1038, xo39« 
husband, of, loss of wife due to, 398^1 
imprisonment of wife to prevent, 
. 377«. 381 

judicial separation for, X044 
separation for, 1047 
ADVERSE POSSESSION 
advowson, of, 748-749 
corporations, rights of, 748 
CroAvn and, 750-751 
disabilities, 748 


ADVERSE POSSESSION— cowfif. 

Duchy of Cornwall and, 750-751 
Lancaster and, 750-751 
effects of, 746 
effective, 540 

future interests, rights of owners of, 
748 

interest acquired by, 539, 540 
limitation of action, and, 540, 748-750 
mesne profits, 54 x 
mortgages and, 749 
transfer of, 541 
twelve years' title, 746 
what is, 539 
ADVERSE RECEIPT 
rent, of, 747 
ADVERTISEMENT 

dissolution of partnership, of, 237 
distribution of assets, after, 1 182-1 183 
ADVOWSON 

adverse possession of, 748“-749 
" appurtenances.” not, 592 
auction of, 590 
Catholic, of, 593-594 
coUative, 589 
debts, liable for, $gon 
definition of, 589 
donative, abolished, 589^ 
equitable owner, exercised according 
to wishes of, 658 
extinguishment of title to, 34-35 
forfeiture of, 768 
Jew, of, 594 
lapse on vacancy, 594 

to Crown by promotion, 593 
limitation of action and, 31, 34 
minor, vested in, 15 
next presentations and resignations, 

591 

presentative, 589 
purchase by clerk, 592 
resignation bond, 591-593 
sale of, 590-59I» 593 
seizure of, 59on 
simony and, 592-593, 768 
transfer of, 591, 592, 593» 
restraints on, 590 
unsaleable, 591 
vacant, not transferable, 593 
AFTER ACQUIRED PROPERTY 
bankrupts' rights over, 764 ' 

AGE ^ ® ^ 

intestate succession and, 1139 
marriage, fox valid, 1025 
vesting of capital or income in 
beneficiary depending on, 91 1 
AGENCY 

bankruptcy, effect of, on, 187, 202 
conduct, created by, 184-185 
contract of, 184 

definition of, 194 
death, effect of, on, 187, 202 
determination of, 201-202 
estoppel by, 197 
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A.GENCY— 
joint, 194 

lunacy, efEect of, on, 187, 202 
necessity, by, 1941* 
ratification, by, 185 
revocation of, 187-188, 202, 203 
third parties, relation to, 184 
voluntary, 274-275 
A.GENT 

acting as principal by consent, 
191-192 

action by, contrast, on, 192 
acts of, liability of principal for, 
185-186, 187 

allowances and disbursements of, 
198, 204 

appointment of, corporation, by* 185 
deed, by, 185 

authority of. See under Authority 

bankruptcy of, effect of, 187, 202 

breach of duty by, 200-201 

bribe accepted by, 199 

broker as, 187 

child as, 60 

commission due to, 200 
conspiracy of, 454W 
contact, liability on, 188-190 
corporation, liability of, for acts of, 10 
death of, effect of, 187, 202 
debt acknowledged by, 839, 841 
deceit by, 457, 458», 460 
defamatory statement by, privilege 
for, 435 

deffnition of, 184 

del credere. See under Del Credere 
Agent 

delegation by, 195-196 
describing himself as principal, 190 
duty of, 195 , 

false imprisonment by, 379-380 
fiduciary character of, 197 
foreign principal, liability for, 189-190 
forfeiture of commission due to, 200 
fraud by, 460 
general, 195 

definition of, 186 
liability of principal to third 
parties, 186 
who may be, 187 
good faith towards principal, 196 
in sole employ, 199 
* indemnity of, 201, 204 
insurer, of, 256« 
interest, liability for, 197 
lien of, 201, 824 
loan to, 269 

lunatic as, 184, 187, 202 
material facts, duty to disclose, 
196-197 

mens rea affecting relationship with 
principal, 193 
minor as, 60 

misrepresentation by, 46a 
mortgagor, of, appointment of, 724 


AGENT — contd, 

partner as, 187, 224 
performance of contract by, 85 
person of unsound mind as, 184 
principal describing himself as, ig2n 
relationship with, 184 
termination of, 187 
private advantage by, 198 
profits by, 199 

ratification of relationship by princi- 
pal, 185 

secret profit by, 198 
secrets of principal, duty as to, 198 
shipmaster as, 187 
skill required of, 195 
special," definition of, 186 
sub-agent, liability for, 196 
torts of, liability for, 189, 296 
trustee powers delegated to, 966M, 983 
unauthorised, liability of, 189 
voluntary, 194, 274-275 
AGREEMENT 

goods> to sell. See under Sale of 
Goods 

AGGRAVATION 

action of tort, taken into account in* 
318 

damages, of, seduction, in case of, 396 
AGREEMENT 

breach of, partner, by, 236 
discharge of contract by, 11 z 
lien by, 826 

principal and agent, between, 184-185 
AGRICULTURAL HOLDINGS 

compensation for improvements to, 

5x4^ 

cultivation of, liability of, 5i5n 
fixtures and, 681 

limitation of distraint by landlord, 35 
termination of tenancy, 509 

AIR 

carriage by, 218-219 

death due to, 31 iw 
right of, 578 
AIRCRAFT 

harm or loss due to, 349-35<> 
hire of, 350 

insurance in respect of, 350 
loss or damage, meaning of, 350« 
trespass by, 328» 

AIR SPACE 

mines, above, 675 
trespass to, 328» 

ALIEN 

“ Act of State " affecting, 287 

enemy. See under Alien Enemy 

entailed interest, and, 18 

legal incapacity of, 2, 14, 17 

ownership of British ship, and, 17 

protector of settlement, cannot be, 18 

title to land, and, 18 

trustee, as, 960 

win of, io87«, io88»-io89» 
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ALIEN ENEMY 
appeal by, 20 
contract by, 18-19 
definition of, 19 
disabilities of, 18 
legal incapacity of, 14 
nominal plaintiff, as, ign 
partner becoming, effect on partner- 
ship, 236W 

principal becoming, iSyn 
property, and, 19-20 
righits of, 18-19 
set off by, 20 

ALIENATION (see also Conveyance) 
annuity, of, 848-849 
beneficial interest in trust, of, 1001 
chattels corporeal, of — 
involuntary, 829-832 
minor, by, 59 
prohibition of, 800 
chose in action, of — 

involuntary, 896-899 
voluntary, 890-895 
condition against, lease, in, 520-522 
emoluments, of, 848 
entry for breach of condition, of, 687 
estate at sufferance, of, 538 
will, of, 536 
for years, of, 516, 519 
fee simple, of, 495-496 
franchise, of, 555-556 
j&raudulent. See under Fraudiilent 
Conveyance 

future interests in land, of, 630 
gratuitous, 892 
ineffectual, 912-917 
involuntary — 

beneficial interest, of, 1001 
chose in action, of, 896-899 
land, of, 746 et se^ 
limitation of life estate until, 934 
partial restraints against, 935 
pensions, of, 848-849 
pledgor, by, 819 
quasi fee simple, of, 626 
restraint on. See under Restraint 
on Alienation 
reversion, of, 632 
salary, of, 848-849 
tenant for life, by, 625 
termination of life estate on, 934 
voluntary — 

beneficial interest, of, 1,001 
chose in. action, of, 890-895 
land, of, 700 et sea. 

ALIMONY 

pending suit, 1049 
permanent, 1050 

ALLOTMENTS AND COTTAGE 
GARDENS 

compensation for improvements to, 
514W 

AMBASSADOR 

action in tort against, 288 


ANIMALS (see also Cat, Cattle, Dog) 
carriage of, 215-216 
damage by, liability for, 304, 796, 
799M-800W 

dangerous. See ttndey Dangerous 
Animals 

domestic. See under Domestic 
Animal 

occupier's right to destroy, 666 
free warren and property in, 570-571 
frightening away, 665 
highway, on, 304 
hired, feeding of, 157 
offspring of, 158 
impounding of, 31G 
“ keeping " of, 307W 
offspring of, ownership of, 158, 805 
right of way for, 574 
straying, 567 

damage by, 669 
traps, injured by, 670 
trespass by, 316 
trusts for, 952 

wild. See under Wild Animal 
ANNUITY 

alienation of, 84S-849 
apportionment of liability for, 846 
payment of, 847 
arears of, recovery of, 847 
corpus or income, charge on, 844-845 
definition of, 843 

Crown, no action against, for, 848 
duration of, 843 

grantor, personal liability of, 844 
income, out of, 845 
land, charged on, 844-845 
option to realize, 845-846 
pension and, use of terms, S^^n 
personalty, as, 843 

policies of assurance, payable out of, 
S^Sn 

recovery of, limitation of time for, 846 
registration of, 844 
remedies of annuitant, 844-845 
rents and profits, out of, 845 
ANNUITY POLICY 

amount recoverable under, 256 
AFFILIATION PROCEEDINGS 

no estoppel in action for seduction, 
, 395 

APPEAL 

alien enemy, by, 20 
APPOINTMENT, POWER OF 
age of vesting, 911 
appendant, 900 
collateral, 900 
common law, 90 
deed, exercise by, 903 
default of appointment, 908 
defective exercise, 904 
devise or bequest, exercise by, 903 
equitable, goin 
exercise of, repeated, 906-907 
excessive exercise of, 909 
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J>POINTMENT, POWER OP—cmtd. 
fonii of exercise, 902-903 
frauds on, 905 

protection of purchaser, 909-910 
general, 902, 903W-904W 
illusory appointments, 907-908 
minor and, 901-902 
perpetuities and, 910, 928 
protection of purchaser under void, 
909-910 

special, 902, 907 
limits of, 907 
survival of, 905-906 
will, exercise by, 903 
.PPORTIONMENT 

annuity, of, liability for, 846 
damages, of, collision at sea, 470-471 
rent charge, of, 60 iw 
PPRENTICE 
board for, 175 
chastisement of, 377 
domestic, 175 
duty of, 175 
earnings of, 175 

" enticing away, action for, 401 
food and medical attention for dom- 
estic, 175 
infant, 174 
misconduct of, 176 
return of premium on death of cither 
party, 175 

servant of master, as, 297% 
wages of, 175 
APPRENTICESHIP 
contract of — 

bankrupty of master as affecting, 
175-176 

definition of, 174 
determination of, 175-176 
duration of, 174 
minor, liability of, 58, 174 
Statute of Frauds and, 174 
indentures of, 174W 
transfer of, 176 
ARCHITECTURE 

copyright in, 879-880 
aRREST 

assault or battery justified in effecting 
lawful, 377 
bailiff, by, 383 

brawling in church, for, 382W 
constable, by. See undent Constable 
deserters, of, 383 
drunken persons, of, 383 
felony, on suspicion of, 381-382 
malicious, 413 
military officer, by, 382 
past misdemeanour, for, 377W 
pawnbroker, by, 383 
private persons, by,\vithouta warrant, 

383 

public disturbance, for, 377 m- 378« 
servant, by, master, on behalf of, 299 


ARREST — cofitd, 

statutory powers of, without warrant, 

383 

surety, by, 381 
suspicion, on, 384W 
■warrant, without, 383 
ASSAULT 

action for, 373 
aggravated damages, 379 
arrest, to effect lawful, 377 
breach of the peace, to prevent, 377 
chastisement, committed by way of 
moderate, 377 

chattels to possession of which defen- 
dant entitled, to take, 376 
damages for, 379 

dangerous lunatic, to restrain, 378 

definition of, 373 

family, in defence of, 375 

felony, to prevent, 377 

force used no more than necessary, 

378 

illegal en^ on land, in resisting, 375 
justifications for, 374-378 
imprisonment, as justifications for, 
382-383 

master, by, servant, in defence of, 375 
property, in defence of, 375, 378 
schoolmaster, by, 377» 
self-defence, in, 375 
separation for, 1047 
servant, by, master, in defence of, 375 
service of process, to effect lawful, 377 
trespasser, to eject, 375“37^ 
trifling, 378 

unforseen trespass, excused in, 375 
unlawful seizure of chattels, to 
prevent, 376 
ASSENT 

personal representative, by, 1193- 
1194 

ASSESSMENT OF DAMAGES 

review of, new trial, on, 3i9if-32on 
ASSETS 

administration of. See under 
Administration of Assets 
admission of — 

payment as, 1203 
personal representative's liabilily 
on, 1202-1203 

all property of deceased ranking as, 
1172 

charge on, 899 

corporation, of, dissolution, on, 12-13 
creditor's right to follow, 1183 
definition of, 1172 
distribution of — 

advertisement, after, 1182-1183 
dissolution of parteership, on 
238, 241 

donaiiones mortis causd may be, Ii72« 
liabilities incident to, 1185 
loss of, personal representative, by, 
1204 
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A SSEXS— ^ owic? , 

marshalling of, 1187 
order of resort to — 

debts, for prepayment of, 1183 
legacies, for payment of, 1186 
partnerships, assignment of, 224 
priority of debts against, 1173-1178 
realization of, personal representative, 

by, 1189-1190 

trading with, personal representative, 
by, i202« 

ASSIGNEE 

defences available to debtor against 
claim of, log-iio 

goods, of, action in trespass by, 354« 
personal representative of, liability 
of, 1169 
ASSIGNMENT 

benefit of contract, of, 108 
“ certification trade marks,*' of, 872« 
chose in action, of. See under 
Chose in Action 
contract, of, 108 

consideration, 109 
equities, 109 
mode of, 108 
notice to promisor, 109 
priorities, 109 

representative, enforcement by, 

IIO-III 

liability of, 110 
copyright, of, 881, 938^ 
design, of, 870 
disputed by assignor, 892 
duty arising out of contract, of, no 
equitable, <^ose in action, of, 893-894 
equities, subject to, 892 
future debts, of, 893 
imperfect, 955» 
insurance policies, of, 256« 
interpleader in, 892-893 
lease, of, 316 

legal, dtiose in action, of, 890 
lessee of estate at will, by, determina- 
tion of tenancy by, 533 
limited partner, of share of, 243 
notice of equitable, 893, 895 
operation of law, by, no 
novation, by, no 

part breach of contract, of right to 
sue for, 108 

partnership assets, of, 224 
share, of, 234 
patent, of, 867 
tenant for life, by, 775 
tort, action in, of, 31 1 
liability in, of, 312 
trade mark, of, 874 
[STANCE 
writ of, 326» 

DCIATIONS 

corporate. See tinder Corporation 
individuals, of, kinds of, 5 


ASSOCIATIONS— 

unincorporatc. Sec under Unin- 
corporate Associations 
ATTACHMENT 
order, 897 

personal representative, of, 1205 
trustee, of, broach of trust, for, 994 
wages, of, 182 
ATTESTATION 

will, of, io84«, 1 101, 1104 
ATTORNEVr, POWER OF {See under 
Power of Attorney) 
ATTORNEY-GENERAL 
defendant, as, 286^ 
fiat of, malicious prosecution and, 
4iin 

ATTORNMENT 

alienation of reversion without, 632- 
633 

clause in mortgage, 73 3n 
AUCTION 


advowson, of, 590 
• sale of goods by, 126-127 
land by, 154 
trust property by, 980 
AUTHORITY 


agent, of — 

acted on, when irrevocable, 203 

coupled with interest, 203 

delegated, 195-190 

extent of, 194 

joint, 194 

known, 186 

partly executed, 204 

principals' bankruptcy, cliect of, 

203 

revocation of, 203 
unknown, 186 

AWARD 

limitation of action to enforce, 84 x» 


B 


BAIL 

definition of, 381 « 
right of arrest by, 381 
BAILEE 

action against, trespass to goods for, 
353 

by, trover, for, 361 
carrier as, 140-141 
BAILIFF . 

arrest by, 383 
misconduct by, 444—445 
BAILOR 

action by, trepass to goods, for, 353 
trover, for, 361 

BANK 

money at, deemed on loan, 162 
BANK HOLIDAY 
place of, in time, 24 
BANK NOTES 

delivery of, ownership by, 806 


[ 6 ] 



INDEX 


BANK NOTES— 

" goods,” as, 358 n 
tender of, contract, in performance 
of, 83 
BANKER 

confidential information, use of, 198M 
'conversion, collection of cheque or 
bill amounting to, 360 
lien of, 822 

trustee’s agent, as, 983 
BANKING 

association of persons for purposes 
of, 5n 

business of, number of partners in, 
223 

BANKRUPT 

administrator, as, 1156 
after acquired property of, 764 
chattels corporeal of, ownership of, 
829 

chose in action of, passing to trustee 
896 

executor, as, 1x48 
limitation of distress upon, 35 
married woman, 16, 936-937 
partner, liability for, 238 
pledgee, property in pledges in 
possession of, 8x9 
salary or pension of, 848-849 
tools of trade, right to, 829« 
tort, liability in, 313 
rights in, 312 
trustee, as, 960 

undischarged, legal incapacity of, 2 
* rights of, 764 
wearing apparel, right to, 8297} 
BANKRUPTCY 

act of, ” available,” 918 

fraudulent conveyance as, 918 
agency terminated by, 187, 202 
borrower of partnersMp capital, of, 
222-223 

chattels corporeal pass to trustee on, 
829 

commencement of, 76 1», gign 
condition in lease, 690 
contract discharged by, X15 
disclaimer by trustee in. See under 
Disclaimer 
executor, of, 1148 

executory settlement, effect on, 921 
forfeiture of interest on, 934 
fraudulent preference in, 918-919 
joint promisor, of, 67 
life interest and forfeiture on, 625 
married woman, of, 16, 936-937 
master, of — 

contract of apprenticeship, effect 
on, 175-176 
service eflfect on, 173 

minor, of, 60 

partner, of, effect on partnership, 
235» 238 

preferential claims for wages in, 182 


BANKRUPTCY— 

principal debtor, of, 2 52-253 
‘ of, 202 

proceedings, malicious, 407, 409?* 
property divisible among creditors, 
764 

passing on, 761, 896 
security bill, effect on, 81 5 w 
seduction, action for, not affected by, 
395 

tort, liability in, effect on, 313 
trust property, effect on, 761 
trustee in. See under Trustee in 
Bankruptcy 

of, and breach of trust, 996 
voluntary settlement void and void- 
able in, 919 

BANNS OF MARRIAGE 
publication of, 1009- 10 10 
false, io2i«-io22M, 1027 
BASE FEE 

enlargement of, 618 
nature of, 6i5« 
no merger of, 619 
person entitled to, powers of, 777 
principle of, 615 
BASTARDIZATION 

child bom in wedlock, of, 106 x 
BATTERY 

action for, 373 
aggravated damages, 379 
arrest, to effect lawful, 377 
bleach of the peace, to prevent, 377 
chattels to possession of which 
defendant entitled, to take, 376 
damages for, 379 

dangerous lunatic, to restrain, 378 
definition of, 373 
family, in defence of, 375 
felony, to prevent, 377 
force used no more than necessary, 
378 

ille^ entry on land, in resisting, 375 
justifications for, 374-378 
master, by, servant, in defence of, 375 
person making disturbance in public 
place, to eject, 375-37^ 
property, in defence of, 375 
self-defence, in 375 
servant, by, master, in defence of, 375 
service of process, to effect lawful, 377 
trespasser, to eject, 375-37^ 
trifling, 378 

unforeseen trespass, excused in, 375 
unlawful seizure of chattels, to 
prevent, 376 
BEDDING 

distress, protection from, 832 
BENEFICIAL OWNER , 

conveyance as, extent of implied 
covenants, jozn-josn 
BESTIALITY 

divorce, as ground for, 1039 
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BENEFICIARY. {See also Devise ; 
Legacy; Will) 

death of testator caused by, 1117 
debt owed by, testator, to, 1116 
election of, 1119-1120 
failure of, eflEect on trust, 956 
indemnity of trustee by, 990 
intestacy, under, account by, 1 141 
property belonging to, bequest of, 
1118-1119 
title of, 

BEQUEST. (See also Legacy) 
definition of, xio6^ 
power of appointment exercised by, 
903 

" BET " 

what is, 36 i« 

BETTING 

illegal, how far, 262 
loan to pay losses on, recoverable, 
whether, 263» 

recovery of winnings from agent, 263 
BIGAMY 

imputation of, actionable per se, 440M 
BILL OF EXCHANGE 

agent acc^tor, liability of, 189 
Bank Holiday, falling due on, 24 
collection by banker, conversion, 
amounting to, 360 

effect of acceptance by active partner 
or dormant partner, 19 in 
interest on, 90 
Sunday, dated on, 25 
BILL OF LADING 


indorsement and delivery, of, 810 
pledge of goods by deposit of, 817 
security, as*, 836 

shipment and condition, evidence of, 
810-811 

transfer of, effect of, 8io~8ii 
BILL OF SALE 


absolute, effect of, 808-809 

requirements of, 8o9n 
exemptions from statutory provi- 
sions, 809 

hire purchase agreement whether, 
8131* 

registration, not constructive notice, 
816 

requirements as to, 8i3«-8i4w 
security, as, 812--816 

chattels, subject to distress, 814 
condition of seizure, 815-816 
distress, subject to, 814 
future goods, for, 814 
order and disposition " clause, 
subject to, 814-815 
sum less thaa /30, for, 814 
BONA VACANTIA 


equitable interest and, 656 
interest in incoiporeai hereditament 
as, 547 

intestacy and, 1138-1139 
trust, failure of purpose of, 95672 


BOND 

interest on, 91 

limitation of action on, 8407* 
replevin, 357 
BOND DEBT 

definition of, 840 
BOOTHS 

customary rights to erect, fair, during, 

BORROWING 

company, by, 856 
BOUNDARIES 

presumption as to, 672-673, 674 
trees growing on, rights as to, 674 
BOUNDARY STRUCTURE 
presumption as to, 674 
BRAWLING 

church, in, 38272 
BREACH 

agreement, of, partner, by, 236 
condition, of. See under Condition 
contract, of. See under Breach of 
Contract 

covenant, of, damages for, application 
of S.L.A. to, 786 
duty, of, agent, by, 200-201 
peace, of the, battery to prevent, 377 
promise to marry, of. See Mar- 
riage 

servant, by, 170-171 
statutory duty, of. See under 
Statutory Duty 
trust, of. See under Trust 
warranty, of, 123^ 145 
BREACH OF CONTRACT 
actions for, 144-146 
anticipatory, rule of law as to, 98 
damages for. See under Damages 
liquidated damages for, 105-106 
making good, 100 
marry, to, damages for, 100 
mitigation of loss due -to, 101 
money, to lend or borrow, 161 
non performance, by, 98 
past, unliquidated damages for, 108 
penalty for, 105-106 

or liquidated damages for, 
105- 106 

procuring, action for, 404 
sale of goods, for, 123 
specific performance as remedy for, 
101-102 

subsequent loss, 100 
BREAD AND ALE 
assize of, 558 
BRIBE 

agent, accepted by, 199 
BRIDGE 

ferry,*instead of, 565 

obstruction or damage to, nuisance 

by, 347 

BRIDLE WAY 
right of, 575 


[ 8 ] 
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BROKER 

agent, as, 187 

marine insurance, lien of, 825» 
BUILD 

contract to, specific performance of, 
104^ 

BUILDING 

copyright, infringing, 888, 889^* 
dangerous condition, in, nuisance doe 
to, 348 

destruction or alteration of, waste, as 
form of, 682-683 

reconstruction of, right of, 578-579 
support of, right of, 580 
BUILDING SOCIETY 
shares in, 85 in 
BUSINESS 

goodwill of, 876-877 
gross returns of, sharing of, 221 
injury to, conspiracy causing, 452 
interference with 
action for, 405 

trade dispute, no action in, 405 
personal representative's power to 
carry on, 1191-1192 
profits of, sharing of, 221 
what includes, 220 
BUSINESS PREMISES 

compensation for improvements to, 

5i4n 

BUYER 

duties of, 133 
rights of, transfer of, 142 
BYELAWS 

corporation aggregate of, 11-12 


CARRIER 

air, liability of, 218-219 
common. See under Common Carrier 
continuation of possession of goods 
by, 140-14 1 

delivery of goods to, 135-136 
goods, of. See under Goons 
^tuitous, 216 
lien of, 210, 824 

payment in advance, right to, 209 
sale by, loss, to prevent, 218 
CART WAY 

575 

CAT 

trespass, by, 306 
CATTLE 

damage by, liability for, 799^^-8oon 
injury to, dog, by, liability for, 305 
CESTUI QUE TRUST 
occupation by, 532-533 
CESTUI QUE VIE 
absence of, 629 
death of, 629 

presumption of death of, 629 
production of, 629 
CHAMPERTY 

charity, defence, whether, ySn 
definition of, 78^, 4i5«, 416 
no justification in, 417 
''CHANCE" 

" wagering contract " and, 26i« 
CHARGE ON ASSETS 
order for, 899 

CHARGES ON LAND. {See under 
Land Charge) 

CHARGING ORDER 


C 

CALENDAR MONTHS 

month when construed as, 25-26 
"CALENDAR YEAR" 
meaning of, 26 
CANAL COMPANY 

carriage of goods by, 214, 215 
limitation of liability for carriage of 
goods, 215 
CAPACITY 

active. See under Active Capacity’ 
legal. See under Legal Capacity 
passive- See under Passive Capacity 
CARRIAGE 

air, by, 218-219 

death due to, 3ii» 
animals, of, 215-216 
dangerous goods, of, 217 
goods, of. See under Goods 
gratuitous, 216 

passengers, of. See under Passengers 
rail, by. See under Railway Com- 
pany 

sea, by, 218 
CARRIAGE-WAY 
right of, 575 

To 


assets, on, 899 

debtor's interest in stock, against, 898 
protected by “ stop order," 898» 
CHARITABLE TRUST 

choice of objects to benefit, 952 
cy^ls doctrine, 965^ 
definition of “ charitable use," 1006 
disclaimer of, 959 
land deemed " settled land," 1005 
mode of executing, 952, 96591 
requirements of, 1003 
" resulting " trust not applicable to, 
956 

sale of land under, 1004-1005 
special rules applicable, 1003-1006 
trustees, as " tenants for life ", 1005 
number of, 961 
powers of, 1005 
valid reservations, 1004 
CHASE 

franchise of, 57 in 
CHATTELS. {See also Goods) 

conversion of, action for, proof of 
harm, 276 

defects in, latent, 466-467 
deposited, care of, 163 
disposal of, minor, by, 59 
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CHATTELS. {See also Goods)— 

dis tress on, ©ffect Oil bill of sale as 
security, 814 

protection from, 83 1«, 832 
distribution of, co-owners, among, 940 
finder of. See under Finder 
• hired, care of, 157 
impounding of, 316 
loan of, contract of, 158 
misuse by borrower, 297n 
** personal.” See under Personal 
Chattels 

placing or fixing of, right of, 580 
possession of, nature of, 79i« 
recovery of possession, 326 
time limit for, 29 
seizure of, 315, 830 

assault to prevent, 376 
grantee of bill of sale, by, 815- 
816 

transactions by minors in, 59 
CHATTELS CORPOREAL. {See also 
Goods) 

abandonment of, 805 
acquisition of, 791, 805 
minor, by, 59 

security, by way of, 812-828 
alienation, involuntary, 829-832 
minor, by, 59 
prohibition of, 800 
bankruptcy, pass to trustee on, 829 
deceased person, of, vesting of, 795 
definition of, 791 
delivery of, 793 

specific, 799 

devolution, provision for, 800 
disclaimer by trustee in bankruptcy, 

830 

equitable ownership in, 801 
exchange of, 807 
execution, taking in, 830 
finding, 795 

future a^uiied, transfer of, 808 
^t of, 8c^ 

intere^ in, successive, 797 
lien, as security for, 812 
on, general, 822-823 
particular, 824-^25 
loan for consumption, 806 
long possession, no title by, 81 1 
mdrtgage, as security for, 812 

of. See under Mortgage 
ownership of, 797-804, 805 

acquisition of, de^ by, 807 
bankruptcy, passes on, 829 
delivery by, 806 
draws possession, 792 
equitable, 801 
how acquired, 805 
injury to, 799 
liabilities of, 799 
long possession, not acquired by, 

811 

restrictions on, 797 

[ro] 


CHATTELS CORPOREAL. {See also 
Goods) — conld. 

paraphernalia, ownership of, 802-803 
pledge, as security for, 812 

of. See under Pledge 
pledgee, liabilities of, with regard to, 

8 18—819 

transfer by, security of, 8i8 
possession, of. See under Possession 
possessor of liabilities of, 796 
rights of, 79r> 
security, as, 812 
settlement of, 798^ 
taking, lawful and unlawful, 795 
transactions by minors in, 59 
transfer of security by mortgagee or 
pledgee, 818 

vested in trustees upon trust, 798 
CHEQUE 

collection by banker, conversion, 
amounting to, 360 
Sunday, dated on, 25 
tender of, contract, in performance 
of, 83» 

CHILD. {See also Minor) 

adopted and iUegitimato child, in- 
cludes, 3io» 
agent, as, 60 
chastisement of, 377 
cruelty to, separation order, as 
ground for, 1047 
definition of, I074» 
en ventre sa mkre,^ See under Child 

BN ySNTBB SA MbbB 

illegitimate. See under Illegitimate 
Child 

legacy to, 1080 

interest on, 1113 
portions, 1121-1122 
negligence, action by, 471 
seduction of, 394 
torts of, 293 

unborn.^ See under Child bn Vxnvbi 
JSA Mbss 

CHILD JSN VENTRE SA M&RE 
acquisition of perpetuity by, 15 
legal capacity of, 1 5 
rule against accumulation, and, 931 
perpetuities, and, 925 
unborn child, not deemed an, i, 64 4« 
CHILDREN 

adopted, rights on intestacy, 1138 
adoption of, 1067 
education of, liability for, 3067 
illegitimate. See under Illegitimate 
Child 

insurance of, 254, 258 
maintenance of, liability for, 1064 
CHOSE IN ACTION 

alienation of, involuntary, 896-899 
voluntary, 890-895 
assignment of, 4 i4«-4i5w 
equitable, 893-894 
legal, 890-891 
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CHOSE m ACTION— cowW. 

bankruptcy, pass to trustee on, 896 
certain acts not applicable to, 893 
definition of, 481, 833 
disclaimer of, trustee in bankruptcy, 
by, 896 

documents to title in, 835 
donatio mortis causa may be, 836, 
1130-1131 

future, assignment of, 894, 893 
gift, as, 1130-1131 
“ legal," 891 
minor and, 59« 
order and disposition in, 833 
personal representative, passing to, 
1167 

" possession " of, no, 833 
repudiation by, 834 
rules affecting, 834-835 
Saje of Goods Act, not within, 834 
CHURCH 

brawling in, 382^ 
ejection from, 376 
CHURCH OF ENGLAND 


CODICIL — contd, 

revocation of — contd, 
marriage, by, 1092 
partial, 1099 
unintentional, 1096 
will, by revocation of, 1095 
signature to, 1083 
undue influence, effect of, 1103 
witness beneficiary under will, 1x04- 
1103 

witnesses to, 1083 
writing, in, 1083 
COERCION 

effect of, 403«, 406^ 
COHABITATION 

duty of spouses, as to, 1031 
separation order, and, 1047 
COIN OF THE REALM 

delivery of, ownership by, 806 
tender of, contract, in performance of, 
83W 
COINERS 

arrest of, 383 
COLLUSION 


marriage, form of, 1007-1008 
invalidity of, 1021 
notice before, 1009-1010 
place of, 1016-1017 
CIVIL PROCEEDINGS 
lunatic, by or against, 16 
maintenance of, 416 
malicious, 413 
mentors, by or against, 15 
CLAYTON'S CASE 
rule in, 993 

CLOGGING THE EQUITY 
doctrine of, 731-733, 821 
CO-CREDITORS 
contiact of, 65 
CO-DEBTORS 
contract of, 65 
CODICIL 

alteration in, 1093, io94» 1097 
confirmation of, 1086 

effect of, 1099 

conveyance of property subsequent to 
execution, X093 

destruction of, 1093-1094, 1096-1097 
force, effect of, 1 103 
form of, ordinary, 1083 

when executed in the United 
Kingdom, 1088 

out of the United Kingdom, xo88 
fraud, effect of, 1103 
joint, revocation of, 1091-1092 
lost, 1096-1097 
operation of, 1086 
revival of, 1098-1099 
revocation of — 

at pleasure, 1091 
destruction, by, 1093-1094 
formal, 1093 
law governing, 1091 
lost, 1096-1097 


divorce, in, 1041 
COLONIAL GOVERNOR 
action in tort against, 287 
COMMISSION 

agent, due to, 200-201 

forfeiture of, 200 

committee 

conveyance as, extent of implied 
covenants, 703 

COMMITTEE OF LUNATIC 
definition of, x6 
proceedings by or against, x6 
COMMON CARRIER 
air carrier as, 218 

charge of, reasonable, must be, 2ogn 
definition of, 209 
delivery — 

liability until, 2x0 
outside radius, 209 
place of, 2Xi» 

within reasonable time, liabiHtyt 
for, 2X0 

duty of, 209-210 

increased charges for carriage of 
. valuables, 2x2 
^receipt for, 213 
recovery of ^>ecial chaige, 213 
liability of, duration of, 210 
Hen of, 210 

loss of valuables, extent of liabiUiy for, 
211-212 

payment in advance, neglect to, 209 
ra&us of, 209 

railway company as, 214-213, 2x8 
safe custody of goods, liability for, 2x0 
special contract Hmiting liatdHty, 210 
T^uables, liability in respect of, 21 1, 
214 

COMMON EMPLOYMENT 

action in tort against master and, 300 
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COMMON EMPLOYMENT— «>«M. 

defence to action by servant, as, 300 
fellow servants, who are, 300^ 
COMMON INFORMER 

action of debt or information by, 841 
COMMON OF ESTOVERS. See undtr 
iE^xovsns 

COMMON OF PASTURE. See imier 
Fasxuks 

COMMON OF PISCARY. See under 
Piscary 

COMMON OF TURBARY. See under 
Turbary 

COMMON S-4NS NOMBRE • 
meaning of, 583 
COMMORIENTES 

presumption in case of, 4 
COIVIPANY 

borrowing by, 856 
certificate of shares in, 833« 
debentures of. See under Debenture 
directors, liability for deceit, 461—462 
floating charge created before wind- 
ing-up, 923-924 
fraudulent preference by, 923 
lien on shares, 855 
mortgage by, re^stration of, 922 
scrip certificate issued by, 861-862 
share in. See under Shares (Com- 
pany) 

stock. See under Stock 
winding-up of. See under Winding- 
Up 

COMPENSATION 

agricultural holdings, for improve- 
ments to, 5i4n 

allotments, for improvements to, 514^ 
business premises, for improvements 
to, 514W 

cottage gardens, for improvements 
to, 5i4« 

workmen's, 389-390 
money paid under, recovery of, 266- 
268 

CONCEALMENT 

specific performance may be refused 
on ground of, 103 
CONDITION 

alienation, against, 520-522, 689 
bankruptcy, against, 690-691 
benefit of, alienation of, 6S7 
severance of, 687 
waiver of, 686 

breach of, forfeiture on, 685, 768 
minor and, 60-61 
penalty imposed, 47 
relief on terms, ^a-691 
remedies for, 685, 687, 688 
waiver of, 45 

concurrent, nature of, 42» 
conditio casualis, 42 

potestativa, 42 
conditional premises, 44 
definition of, 42 


CONDITION— 

description amounting to, 44 
estate for term ol years, against, 
520-522 

fufilment of, 43 

prevention of, 42 
implied, 123-124 
“ in law," 43« 
invalid, 43 
licence to break, 686 
mining books, for inspection of, 689 
perpetuities, rule against, and, 687 
precedent, defined, 42 

fulfilment of, 43 

representation of fact amounting to, 
44 

subsequent — 

breach of, minor, by, 60-61 
defined, 42 

effect of impossibility due to 
" Act of God," 43 
interest in land forfeited by 
fulfilment of, 43 
time, stipulations as to, 45-46 
waiver of, 45, 686 
warranty and, 43 
CONDONATION 
divorce, in, 1041 

conditional forgiveness, 104 in 
meaning of, I04in 
CONFIDENCE 

betrayal of, servant, by, 168 
breach of, employee, by, 179 
CONNIVANCE 

divorce, in, 1041 
CONSENT 

adoption, required for, 1068 
contract, to, mistake, effect of, 70 
criminal prosecution, whether defence 
to, 28on 

marriage, in. See under Marriage 
reality of, 70 et seq, 

and actions for assault or battery, 

CONSIDE]IaTION 

abandonment of claim may be a valid, 
50 

act or forbearance no consideration, 

50-51 

" executed " and " executory," 49 
failure of, 270 
forbearance as, 49 

good. See tender Good Considera- 
tion 

guarantee, for, 245 
iUegal, 51, 52n 
illusory, 914 
impossible, 51 
inadequacy of, 50 
nugatory, 50 
past, 49 

promise, for, 48-49 
valuable. See under Valuable Con- 
sideration 
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CONSOLIDATION 

doctrine of, 734^-“735w, 821 
CONSORTIUM 

loss of. See MWiZey Enticing Away; 
Wife, Loss of 
CONSPIRACY 

action of, business, injury to, 452 
cause of, 450 
damage, gist of, 451 
history of, 407«, 450-451 
injuries generally, for, 452 
malice, ejScct of, 28 in 
agent, of, 4547* 
coiTporation, by, 454« 
criminal, 450 

definition of, 450M 
improper motive, absence of, 452 
trade combination, 453 
dispute and, 453 
CONSTABLE 

arrest by, 380W 

felony, on suspicion of, 382 
past misdemeanour, for, 3787* 
suspicion, on, 384 

borough corporation, whether servant 
of, 297« 

privilege of, acting in obedience to 
warrant, 289-290 
CONTINUING CONTRACT 
definition of, 59 
minor's liability on, 59 
CONTRACT. {See also Quasi-contract) 
action by agent on, 192 
agency, of, 184-185, 194 
agent's liability on, 188-190 
alien enemy, by, 18-19 
apprenticeship, of. See under Ap- 
prenticeship 

assignment of. See under Assignment 
breach of. See under Breach of 
Contract 

build, to, specific performance o^ 
10477 

carriage, of. See under Carrier; 
Common Carrier ; Goods ; Pas- 
sengers 

co-debtors and co-creditors, 65 
conclusion of, 38 
condition in, defined, 42 
conditional promises in, 44 
conditions in, construction of, 45 
continuing, definition of, 59 
contractual rights of parties to, no 
covenant and, 4877 
covenantor and covenantee in, 4877 
definition of, 36 
deposit, of, 163-165 
description of parties, 56 
discharge of, 112-116 
agreement, by, 112 
alterations in written document, 

by, 1 15 

bankruptcy, by, 115 
condition subsequent, by, 113 


CONTRACT. (See also Quasi-contract) 
discharge of — contd. — contd. 

consideration, 113 
election to abandon, by, 113 
merger, by, 115 
modes of, 112 
novation, by, 112 
operation of law, by, 114-115 
oral agreement, by, 112 
performance, by, 112 
disclaimer of, trustee in bankruptcy, 
by, 896-897 

dissolution of, and rights already 
acquired, 95-96 
drunkard, by, 61-62 
enforcement, indirect, 55 
earnest, 103 

executed. See under Executed 
Contract 

fire insurance, of, insurable, 255 
form of, 48 et saq. 

agreement for, 41 
writing under seal, in, 52 
gaming. See under Gaming 
gratuitous, 104 

guarantee, of. See under Guarantee 
hire, of. See under Hire 
identity of parties, 56 
" implied," 487* 
inchoate, 41 

independent promises in, 44 
infant, by. See under Infant 
insurance, of. See under Insurance 
legal obligation created by, 36 

no intenrion to 
create, 37 

liability inconsistent with, 2737* 
loan of goods, of. See under Loan 
OF Goods 

money, of. See under 
Money 

maintenance involved in, 4157* 
marine insurance, of, 55 
married woman, by, 16 
minor, by. See under Minor 
not specifically enforceable, I02 
novano^ of, Z12 

obligations arising from, 36 e£ seq. 
obligator and obligee in, 4877 
" of record," 487* 
offer and acceptance, 36 ei seq. 
parol, 48 

parties to, 37, 4171, 56, 57 et seq. 
partnership, of, 224 
performance of- See Performance 
personal. See Personal Contract 
representative, by, 1167-1168, 
1200-1201 
service, of, specific 
performance of, 103 
privity of, 63 et seq, 
promise contained m, 44, 48 
promisor and promisee in, 48 
public policy, contrary to, 76 


r in 1 
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CONTRACT. (See also Quasi-contract) 

— contd. 

quasi. See under Quasi Contract 
ratification after attainment of majcr- 
ity, 57, 

reciprocal promises, 44 
remoteness of damage in case of, 99 
harm in, rule of, 

rights of action arising from, discharge 
of, 117-118 

sale of goods, for. See under Salk 
OF Goons 

land, of. See under Sale of 
Land 

seal, under, 48 

service, of. See under Master ; 

Servant; Service 
several documents forming, 55-56 
simple, 48 

time limit for claims on, 29 
specialty, 481* 

claim on, limitation of action in 
relation to, 28 

consideration unnecessary, 52 
delivery of, 51-52 
‘‘ escrow," when termed, 52 
form of, 57 
unilateral, 52 

specific performance of. See under 
Specific Performance 
specifically enforceable, 102 
stipulations in, character of, 114 
strangers to, 63 
Sunday, made on, 24-25 
tenant for life, by, 782 
third party, enforcement by, 63-64 
right of, to sue upon, 64 
time as essence of, 53 

stipulations as to, 45-46 
uberrima fidei, 73 
unascertained promise, 38 
unenforceable, 36-37 
unilateral, 52 

unnamed principal, for. liability on,i89 
vague promises, 37 
void, 36 

voidable, 36 , 

volunteiy promise, 48 
wagering, by way of. See unde* 
Wagering 

will containing certain provisions by, 
1091 

with self, 69 

work and labour, of. See under 
Work and Labour 
writing, in, 51 

when necessary, sa-si 
>NTRACTOR 

independent. See under Inde^ 
PENDENT Contractor 
)NTRIBUTION 
co-sureties, by, 249-250 
joint promisors, amongst, 67 
tortfeasors, amongst, 282 


CONTRIBUTORY NEGLIGENCE 
aircraft, in damage by, 349 
claim, as affecting, 469 
limits of, 471-472 
proof of, 385« 

CONVERSION 

bank note, of, 358« 
decree or order, of, 1048 
equitable, 1165-1166 
goods, of. See under Conversion of 
Goods 

money or goods, of, waiver of tort, 
269-270 

mortgagee, by, 8i8» 
pledgee, by, 360-361, 363, 8i8n 
purchase, by, 360-361, 363r 
CONVERSION OF GOODS. (See also 
Trover) 

bargain and sale no, 361 
cheque or bill, by collection of, 360 
definition of, 358 
delivery to third person, 360 
demand and refusal, 359, 362-363 
destruction, 360 

pledgee, bona fide^ when guilty of, 363 
pledging or charging, by, 360 
purchaser, bona fide, when guilty of, 
363 

receiver, by, 355» 

unautliorised user or consumption, 
359 

value in, 365-366 
what .amounts to, 359-361 
wrongful seizure, 360 
CONVEYANCE. (See also Alienation) 
condition in, defined, 42 
invalid, 43 

co-owners in joint tenancy, to, 940 
deed, by, 700, 701 

delivery of, 705 
disclaimer of, 705-706 
estoppel by, 704 
drunkard, by, 61-62 
fraudulent. See under Fraudulent 
Conveyance 
gratuitous, 957 

husband, wife, and others, to, share 
of, 941 

implied conditions and covenants, 705 

inter vivos, 700 

interest of trustee, of, 998 

joint-ownership, 942 

minor, by, 59 

mortgage, by way of. See undei 
Mortgage 
non-registered, 701 
ownership in common created by, 94^ 
parol, 700, 701 

person taking, not named as party 
706 

presumption in favour of grantee, 70C 
registration of, 701 
reservation, by way of, 708 
short lease, parol, 701 
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CONVEYANCE. (5^5 aZso Alienation) — 

contd. 

stranger, to, 706 
third party, right of, to sue, 
unla\i^ul, corporation in mortmain to, 
forfeiture by, 768 
voluntary, 707, 920 

fraudulent, 915-916 
resulting trust, and, 957 
subsequent purchaser, to de- 
fraud, 708 

CONVICT 

legal incapacity of, 2, 14 

limitation of action, and, 33 

property of, 14-15 

protector of a settlement, as, 616 

trustee, as, 960 

will of, TIOI« 

CO-OWNER 

account of profits, entitled to, 939 

action for tort by, 295 

land, of, action of trespass by, 333 

licence to one, effect of, 686 

mesne profits, recovery of, by, 334 

patent, of, 939 

powers of, 939 

purchase of other land out of profits 
by, 230 

trade mark, of, 940 
trover by, 362 
CO-OWNERSHIP 
definition of, 938 
forms of, 938 

partnership, not of itself a, 221 
CO-PARCENARY 
creation of, 949 
no survivorship in, 949 
share in, 949 
CO-PROMISEES 
kinds of, 65 

manner of determining, 67-68 
CO-PROMISORS 
dxscha^e of, 66 
execution against, 66 
kinds of, 66 

several, when contracting as, 63 
COPYHOLD 

abolition of, 486 
COPYHOLD TENURE 
disappearance of, 493 ^ 
POPYRIGHT 

artistic, 879-880 
assignment of, 881, 938?^ 

British Dominions and, 886-887 
building infringing, 888, 889» 
common law rights, abolition of, 889 
compulsory licence for reproduction, 

design, in, 868 
dramatic, 878-879, 880 
duration of, 880^81 
employer of author and, 882-883 
existing on 30th June, 1912, 882 
extension of, 882 


COPYRIGHT— 

first owner of, 881, 882-883 
foreign protection, 887^* 
forfeiture of pirated works, 888 
importation of infringing copies, pro- 
hibition of, 889 
infringement of, 883-884 

account in lieu of damages for, 

325 

action for, 371 
acts which are not, 884-885 
broadcasting set, by owner of, 
884^ 

forfeiture of pirated copies, 888 
injunction against, 888 
innocent, 888 

limitation of action for, 29, 888 
remedies for, 887-888 
injunction against infringement, 888 
joint authorship, 880 
licence for reproduction, compulsory, 
886 

literary, 878, 880 
musical, 879, 880, 885 
nature of, 878« 

notice before reproduction, 886 
ownership when work done to order, 
882-883 

photographs of, 880-881, 882-883 
reproductions, 886 
reversionary interest in, 88 x 
royalties on reproductions, 885 
scope of, 886-887 
sound, reproductions of, 879, 885« 
territorial scope of, 886-887 
title to, 881 

work done to order, 882-883 
CO-REPRESENTATIVE 
compToxniseby, 1197 
definition of, 1163 
liability of, 1206 
powers of, 1195-1196 
survival of powers, 1199 
CO-RESPONDENT 

damages against, 1052-1053 
CORONER 

no actioxi in tort against, 288*1 
CORPORATION 

acquisition of property by, 7*1, lo 
acts of, 10 

agent of, acts of, liability for, 10 
appointment of, 185 
aggregate* Se^ tittdfif Corporation 
Aggregate 

assurance of interest in land to, 
effect of, 9 
common law, at, 6 
constitution of, 8 
consijiracy by, 454» 
creation of, 6 
custom, by, 6 

defamation, action for, by or against, 
43fi 



INDEX 


CORPORATION— etmM. 
dissolutioiL of, 12 
assets on, 12--13 
reversion of socage on, 12 
vesting of property on, 10, 12-13 
domicile of, 7 
executor, as, ii48« 
fee simple, transfer to, 494 
foreign. See under Foreign Cor- 
poration 
government of, 8 

interest in land forfeited if assured 
to, 9 

Irish, action against, 8 
*oint tenancy, and, 10 
egal capacity of, loss of, 12 
life interest held by, 621-622 
malicious persecution, liability to 
action for, 412 
mendDers of, meetings of, 8-9 
mortmain and, 9, 494^> 768 
powers of, 9 
prescription, by, 6, 8 
remainders to future, 646 
royal charter, by, 6 
Scottish, action against, 8 
servant of, acts of, liability for, 10 
sole. See under Corporation Sole 
statutory, powers of, 9 
tort, action for, by, 292 
torts of officers or servants, liability 
for, 292, 296, 299 

trust. See under Trust Corporation 
trustee. See under Trustee Cor- 
poration 

CORPORATION AGGREGATE 
acts of, 10, ion 
by-laws, of, 11-12 
constitution of, 8 
definition of, 7 
dissolution of, 12 
expulsion from, 11 
government of, 8 

malicious persecution, liable to action 
ot 412 

member may contract with, ii 
removal of officers and members by, ii 
seal of, exceptions to use of, lon-iin 
CORPORATION SOLE 

acquisition of prope:^ by, yn 
adverse possession, rights as to, 748 
definition of, 7 

limitation of action in respect of, 34 
CORPOREAL HEREDITAMENT 
definition of, 485n 
Runes, 5 ^$n 
transfer of, 479» 
what is, 479 
COSTS 

married woman, liability for, 936 
CO-SURETIES 

contribution by, 249-250 
proceedings for exoneration against, 
250 


CO-SURETY 

release of, 252 
COUNTY COURT 

action in, High Court judgment not 
maintainable on, 274 
of replevin in, 357n 
court baron, jurisdiction of, 56 im 
judgment of, action, on, not main- 
tainable, 274 

jurisdiction of hundred and, 557 
COURT 

discretion to grant relief from liability 
to repair, 316 

injunction against nuisance, discre- 
tion to grant, 345 

matrimonial causes, discretion on, 
1041-1042 

order of, execution of, no liability to 
action for, ^289 

relief from liability to repair, discre- 
tion to grant, 516 

specific performance, discretion as to 
1 02-103 
trustee, as, 962 
COURT BARON 
definition of, 561 
freeholders as judges in, 56i« 
jurisdiction of, 56 
history of, 56i« 

COURT LEET 

jurisdiction of, 558 
COVENANT 

breach of, damages for, application 
of S.L.A, to, 786 

further assurance, for, implied in 
law, 703 

inheritance, running with, liability for 
assets, 1168 

marriage settlement, in, children, 
enforcement by, 63 
restrictive, 695, 697 

not a perpetuity, 699 
relief against, 698-699 
running with land, 518-520 

benefit, runs at law, 692-693 
building scheme, implication 
from, 697 

burden does not run, 695 

runs in equity, 695-696 
change in neighbourhood, 699 
conditions for burden to run, 
696-697 

enforcement of, 692% 

conditions for, 694-695 
inconsistent conduct of plaintiff 
in breach, 698 

responsibility of occupier for 
acts of predecessor, 699 
when benefit runs, 694 
title, for. See under Title 
'' COVER ** 

securities as, wager, by parties to a, 
262 
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CREDIT 

employment on, i8o 
foreign principal of, pledged by 
agent, 189-190 

housekeeper's authority to pledge, 
1037 

husband, of, wife's authority to 
pledge, 1036 

parents, of, child may not pledge, 

1037 

CREDITOR 

appropriation of payment by, 87 
assets, right to follow, 1183 
bequest to, 1120-1121 
claims against assets of deceased, i X71 
conveyance with intent to defraud, 
912, 914 

execution, fixtures and, 682 
personal representative's indemnity 
and, 1200-1201 
secured, election by, 1175 
seizure of goods, liability for, 445-446 
subrogation of, 915, 1201-1202 
tender of payment, refusal of, 84 
CRIME 

imputation of, actionable per se, 440 
CRIMINAL CONSPIRACY 
definition of, 4509} 

CRIMINAL PROCEEDINGS 

acquittal of plaintiff and action of 
malicious prosecution, 411 
definition of, 408-409 
malicious, 407, 413 
CROSS REMAINDERS 
life, for, 647-648 
tail, in, 64^647 
CROWD 

nuisance, gathering of crowd as, 346 
CROWN 

administrator, as, 1155 
adverse possession and, 750-751 
claims by and against, Sta-^tes of 
Limitation and, 34-35 
debt, registration of, 767 
forfeiture of interest in land to, 9 
franchises merged in, *554 
nuisance, gathering of crowd as, 346 
patent binding on, 865 
prescription claims and, 754 
registered design, bound by, 869 
servants of, torts, of, 286 
torts of, 286 
CRUELTY " 

definition of, io39» 
divorce, as ground for, 1038 
judicial separation for, 1044 
separation for, 1047, 1048 
CURTESY 

tenant by, tenant for life* has power 
of, 778 

CUSTOM AND PRESCRIPTION. See 
under Prescription 
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CUSTOMARY RIGHTS 

land, over, abolished only by statute, 
604 

conshuction of, 603 
definition of, 603 

list of, 605 

reasonable, must he, 604 
CUSTOMER 

servant soliciting, 16819 

D 

DAMAGE 

aircraft, by, 349, 350 
animal, by, liability for, 304-306, 796* 
799n-8oo« 

cattle, by, liability for, 799w-8oo99 
dangerous substances, by, liability for 
799M^8oom 

dog, by, liability for, 305 
domestic animal, by, liability for* 
304-305, 669 

estate at sufferance, liability for, 539 
feasant, 316 
game, by, 588%, 589 
nuisance, caused by, estimate of* 
338-339 

remoteness of. See under Remote- 
ness OF Damage. 

straying animals, by, liability for, 669 
wild animals, by, liability for, 306, 
799»-8oo» 

DAMAGES 

account in lieu of, 325 

infringement of monopolies, for* 

371 

action for, contract to lend or borrow 
money, in 16 1 
adultery, for, 1052-1053 
aggravated* assault, for, 379 
agravation of, seduction, in case of* 
396 

aircraft, for harm by, 349735<> 
apportionment for collision at sea, 
for, 470-471 

assault and battery, for, 379 
assessment of, review on new trial* 
3i9»-32on 

betrayal of confidence, for, 168 
breach of contract, for, 97-101 
anticipatory* 99 
assessment of, 101 
inconvenience, 100 
marry, to, loo 

measure of. See under Measure 
OF Damages 
mental distress, 100 
mitigation of, lor 
nominal. See under Nominal 
Damages 
perspective, 100 
recurrences of. See under 
Recurrences of Damage 
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DAMAGES— eonM. 

contemptuous, meaning of, 318 
tort, for, 318 

co-respondent, against, 1052-1053 
defamation, for, 436 
devastavit, for, 1204-1205 
double, when recoverable, 449 
earnest and, 105 

exemplary. See undet Exemplarv 
Damages 

injunction, in lieu of, 324-325 
interest as, 90 
on, 320 

liquidated. See wider Liquidated 
Damages 

loss of services, for, physical injury, 
due to, 402 

malicious persecution, for, 412 
married woman, against, 294 
measure of. See under Measure of 
Damages 

mental distress, for, 100 
mitigation of. See under Mitigation 
OF Damages 

nervous shock, for, whether recover- 
able, 278 

nominal. See under Nominal 
Damages 
nuisance, for, 343 

pecuniary, action for, as remedy for 
tort, 313 

physical harm, for, 385 
seduction, for, 318, 395-396 
slander of title, for, 351 
tort, for. See under Tort 
jbceg>ass to land, for, 333 
unliquidated, breach of contract, for 
past, 108 

waste, for, measure of, 5i6« 
wrongful dismissal, for, 171, 172 
DANGEROUS ANIMALS 

liability for, 306, 473, 475, 670 
DANGEROUS GOODS 
carriage of, 217 
warning as to, 466 
DANGEROUS STRUCTURE 
nuisance, as, 34291 
DANGEROUS SUBSTANCES 
harm by, liability for, 670 
DAUGHTER 

seduction of, right of action for, 393«, 
394 

DAY 

fraction of, 23 
legal, 23 
meaning of, 23 
DAYS 

inclusive and exclusive, 26-27 
DEAF PERSONS 
marriage of, 100791 
DEARLE V. HALL 

rule in, 715, 1001-1002 
DEATH 

agency terminated by, 187, 202 


VEAlH’-contd. 

carriage by air, due to, 31 in 
collision at sea, due to, 3 io« 
contract of apprenticeship determined 

by, 175 

dissolution of marriage proceedings, 
effect on, 1053-X054 
donatio mortis causd, 1129-1130 
executor, of, effect of, 1151-1152 
guardian, of, 1075 
joint owner of property, of, 943 
promisor, of, 07 

judgment of, person under, legal 
incapacity of, 14 
lapse of offer on, 39 
loss of services due to, 402-403 
nullity of marriage proceedings, effect 
on, 1053-1054 

partner of, effect on partnership, 235, 

237 

party in matrimonial cause, of, effect 
of, 1053-T054 
presumption of, 4 

absent cestui que vie, in case ofj 
629 

petitions for separation or divorce 
and, 1045 
rebuttal of, 4 

service determined by, 172 
surety, of, 252 

tenancy at will, effect on, 334 
testator, of, beneficiary causing, 1117 
tort, due to, damages recoverable, 3K 
rights and liabilities in, effect on 
308 

tortfeasor, of, effect of, 308-309 
will, speaks from, no6 
DEATH DUTIES 
liability for, 1239 
DEBAUCHERY 


action for, 392 
evidence in, 393 
DEBAUCHING OF WOMAN 


damages for, 395-396 
DEBENTURE 


charge on land, as, 742 
contract to take up, 861 
definition of, 855 
enforcement of, 859 
floating charge secured by, 857 
foreclosure of, 858-859 
irredeemable, may be made, 834, 86< 
" mortgage," 855-856 
negotiable instrument, 860 
non-registration, effect of, 858» 
power to issue, 856-857 
redemption of, 860-861 
registration of, 858 
scrip certificate, 861-862 
transfer of, 860 
DEBENTURE STOCK 
definition of, 85699 
DEBT, DEBTS 

abandonment of, legacy, by, 1109 
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:)EBT, 'D'E'BTSr-^contd, 

acknowledgement of, agent, by, 839, 
841 

binding effect 
of, 31 

action of debt by common informer, 
841 

advowson seized for, 590M 
appropriated payments, 87 
bond, 840 

composition of, acceptance by trustee, 
984 

Crown, 767 

deferred, in administration of estate, 
1175 

definition of, 838 
execution for, 766-767 
foreign judgment creating, 273n 
under, 841 

future, assignment of, 893 
‘ gambling, securities for, 264 
garnishment of, 897 
interest on, 83, 88 

payment of, befoxe and during 
proceedings, 842 

judgment. See under Judgment 
Debt 

minor, of, gfuarantee for, 
partner, liability of, for, 225 
payment of — 

account current, 87-88 
agent, by, 269 
appropriation of, 87 
assets, an admission of, 1203 
“ contrary intention ” explained, 
X186 

foreign currency, in, 84 
improperly obtained, 270 
order of, in adxninistration of 
estates, 1173 
out of agsets, 1 1 83-1 1 84 
out of profits, 22 z 

personal representative's liability to 
pay, 1171, 1172 
preference, fraudulent, 918 
priority of, administration of estates, 

in, 1173^ ^ „ 

record, of, 838-839 
recovery of, 84 

acknowledgment as affecting, 31 
satisfaction of, legacy, by, 1113, 
1120-1121 

set-off in reduction of, 84 
simple contract, 840-841 

limitation of action in relation to, 
28», 31, 840-841 
specialty, nature of, 839 
statute barred, payment of, 1179 
statutory, priority of, 1174-11 75 
trust for payment of, iiSx 
unappropriated payments, 87 
DEBTOR 

appropriation of payment by, 87 
assignment of rights against, 108—109 

c 


DEBTOR — contd, 

notice to promiser, 109 
devisee, 1164 
le^tee, ii 16-1117 
principal. See under Principal 
Debtor 

set-off by, assignee, against, 109 
DECEASED HUSBAND'S BROTHER 
marriage of, 1025 
DECEASED WIFE'S SISTER 
marriage of, 1024 
DECEIT 

action for — 

bond fides of plaintiff, 459-460 
company director's liability, 
461-462 

essentials of, 457-458 
history of, 455-457 
loss suffered by plaintiff, 458 
matter of fact, 457 
motive immaterial, 45S 
plaintiff guilty of unlawful act, 
460 

not bound to investigate 
truth, 459-460 

statement believed and acted on 
by plaintiff, 458 
by agent, 457, 458M, 460 
in writing, 459 
wilfully untrue, 457 
truth discovery of, by defendant, 
461 

agent, by, 457, 460 
company directors, by, 461-462 
definition of, 455 
mode of representation, 459 
mopey, of goods obtained by, waiver 
of tort, 269-270 
DECLARATION 

intention, of. See under Intentzon 
DEDICATION 
' highway, of, 605-606 
right of way, of, 605-606 
DEED 

agent, appointment of, by, 185 
conveyance by. See under Con- 
veyance 

executed in own name, liabihty of 
agent for, 189 

person not liable on, if not named as 
party in, 190 . < . 

power of appointment exercised by, 
903 

registration of. See under Regis- 
tration 

jaigni ng of, essential, 5 ’^n 
what is, 700 
DEED POLL 

definition of, 7o6» 

DEFAMATION 
action for — 

agent, privilege for statement by , 
435 

apology, plea of, 435* 437 
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DEFAMATION— 
action for — contd, 

blasphemous matter not privi- 
leged, 429 

corporation, against, 436 
by, 9» 436 

Court and jury, functions of, 
426, 435 ^ ^ 

damage, remoteness of, 438 
damages, measure of, 436 
mitigation of, 437 
facts, importance of, 425«, 
fair comment as defence to, 
425-426, 434« 

'* interest or duty, ' examples of, 
442-443 

judicial privilege, 428, 430, 432 
justification, 427, 436^ 
malice, effect of, 28 1« 

not essential, 423 
proof of, 425, 432, 433, 435 
meetings, reports of, privilege of. 


430-431 

military privilege, 429 
newspaper privilege, 429, 430- 


431, 432, 435 

parliamentary privilege, 427, 430 
payment into Court by defen- 
dant, 436 

political privilege, 427, 430 
press privilege, 429, 430-431, 


432, 435 


privilege, absolute, 427-429 
qualified, 429-435 
proceedings aliunda^ 438 
professional privilege, 432-433 
proof of tnitii, 427 
public meeting reports, privilege 
of, 430-431 

repetition of words, 423-424 
rolled up plea,*' 4257^ 
rumour, 437 

self-defence privilege, 434 
solicitor and client, privilege of. 


432 

special damage, 4 r 9-420 
State privilege, 429 
trade communications, not privi- 
leged, 433n 

attorney, imputing sharp practice by, 
44in 

banker, imputing, suspension by a 

44i« 

beneficed clergyman, of, 420, 441?* 
bigamy, imputation of, 440^ 
broadcasting by wireless, by, 4i8n 
butcher, imputing use of fake weights 
by, 44i» 

cinematograph, imputation conveyed 
by, 4i8n 

crime, imputation of, 440 
damages for, 436 
definition of, 418 
disease, imputation of, 440-441 


DEFAMATION--cow^^^. 

disorderly house, imputation of 
keeping, 441^ 

forgery, imputation of, 440^ 
immorality, imputation of, when 
actionable, 420, 441^2 
imputation not defamatory 426 
imputations actionable per se, 440-441 
injunction to restrain, 41 8 
innuendo, 424 

insanity, imputation of, when action- 
able, 441 n 

intention not essential, 419 
malice not essential in, 
master of ship, imputing drunkenness 
in, 44 If* 

matters of public interest, what are, 
426 

misconduct, imputation of, when 
actionable, 441 
privilege, absolute, 427-429 

during transmission, 4229* 
qualified, 429-435 

public interest, matters of, questions 
for the Court as to, 426 
publication, liability for, 422 
what is, 42 1-422 

testimonial by master, no *' publi- 
^ cation," 167W 
trade, in case of, 44 1' 
typist, by dictation to, AiHn 
DEFECTIVE 

property of, 16 

DEFENCE OF THE REALM 
justifiable trespass for, 332 
DEL CREDERE AGENT 

personal liability of, 189-190 
solvency of purchaser, liability for, 
199-200 
DELEGATION 



acceptance of, failure of, 137 
deed of conveyance, of, 705 
definition of, 793« 

documents of, donatio mortis causa, 
as, 1130-1131 
longd manu, 794 
goods, of, I 33 - 134 » 793 
acceptance of, 136 
bought, 133 
carrier, to, 135-136 
common carrier, by, 209-210 
delay in, 210 
distraint, 136 
instalments, by, 135 
non-delivery, 134 
ownership by, 806 
pa3rment and, 133 
place of, 85-86, 133 
refusal of, 145 
rejection on, 137 
specific, 102, 799 
tioird person, to, 360 



IJNJJJiX 


J.\ERY—contd. 
goods, of — contd. 

time of, 86, 133-334 
warning as to danger, 466 
within reasonable time, 210 
order, effect of, 793-794 
part-delivery by unpaid seller, 139 
specialty contract, of, 51-52 
^IZEN 

definition of, i7^^-i8w 
POSIT 

contract of, definition of, 163 
goods, of. See tinder Goods 
loan, as security for, 165 
sale, of, 105 
POSITARY 
goods in, care of, 163 
POSITEE OF CHATTELS 
duties of, 163-164 
DELICT 

droits of admiralty on recovery of, 
568^ 

5ERTERS 
arrest of, 383 
5ERTION 

divorce, as ground for, 1038 

judicial separation for, 1044 

junior, of, parent, by, 1077 

meaning of, io$gn 

premises, of, right of re-entry, 524 

separation for, 1047 

5IGN 

assignment of, 870 
copyright in, 868 
Crown bound by registered, 869 
definition Of registered, 867 
infringement of, 868-869 
licenses, 865 

penalty for infringement, 868 
protection of registered, 868 
registration of, 867-868 
'* threats action," 869» 
transfer of, 870 
3TRUCTION 

codicil, of, I093-io94» 1096-1097 
goods, of, conversion, 360 
riNUE 

action of, 295^ 

definition of, 367 
finder of chattel, by, 369 
jus tertii as defence to, 369 
parting with possession no de- 
fence to, 369 
plaintiff's title, 368 
proof of harm, 276 
definition of, 367 
history of, 367-368 
judgment in, effect of, 370 
limitation of action for, 367«» 
refusal to give up possession consti- 
tutes offence, 367 
VASTAVIT 

damages for, 1204-1205 
limitation of action for, 1204—1205 


DEVISE 

acceptance of, 1118 
beneficiary insufficiently described, 
1107 

charitable, 1004-1005 
class gifts, 1125 

contingent, intermediate income, to 
carry, 648 

debtor devisee, 1117 
definition of, rio6« 
election, doctrine of, 1119-1120 
entailed interest barrable by, 614, 
1128 

executory, failure of issue and, 648- 
649 

for life of person other than devisee, 
627 

franchise, of, 557 
illegitimate person, to, 1115 
implied, iio7« 
interest on, 1113 
issue of testator, to, 1126 
joint, 1127 
lapse, 1126, 1128 
moral obligation fulfilled by, 1x28 
personal representative's assent to, 
IIIO-XIII 

persons in common, to, X127 
power of, 1106 

appointment exercised by, 903 
rejection of, 1118 
residuary, iiio 
springing, 640 
title of beneficiary, ixio 
DEVISEE 

mortgage, lien or charge, 1185-1186 
trust binding on, 954« 

''DIE WITHOUT ISSUE" 
meaning of, 1114-XI15 
DISCHARGE 

contract, of. See tmder Contract 
co-promisors, of, 66 
right of action, of, contract, arising 
from, II 7 

surety, of. See under Surety 
DISCLAIMER 

charitable trust, of, 9^9 
chattels corporeal, of, trustee in 
bankruptcy, by, 830 
chose in action, of, trustee in bank- 
ruptcy, 8g6 
forfeiture by, 487, 768 
conveyance by deed, of 705-706 
joint guardiansffip, of, 1075 
powers of appointment, of, 900 
title, of, trespass to land, in action 
for, 333 

trust, of, 954«» 959 
trustee in bankruptcy, by — 
effect of, 763 
leave of Court, 763^ 
onerous property, of, 762-763 
vesting order in case of, 763-764 
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DISCRETION 
age of, 38 

protector of settlement, of, 616 
servant, of, liability, 299 
DISEASE 

imputation of, actionable pev 
440-441 
DISMISSAL 

acquittal, when signifying, 378?* 
ground of, 172 
servant of, 1 70-1 72 
wrongful, 

DISORDERLY HOUSE 

imputation of keeping, 44 iw 
DISPOSSESSION {see Ejectment) 
DISSOLUTION 

contract, of, and rights already 
acquired, 95-96 
corporation aggre^te, of, 12 
marriage proceedings, of, effect of 
deatii on, 1053-1054 
partnership, of, goodwill of business, 
i on, 877 
DISTRESS 

creditor, liability of, 446-447 
damage feasant, 316 
effect on bill of sale given as security, 
814 

excessive, 446-448 
illegal, action for, 448 

recovery of goods in cases 
of, 357 

double damages, 449 
interference with goods seized under, 
354-355 

irregular, 446-448 
malicious, 413 
rates, for, 448 

removal of goods to avoid, 832 
rent, for — 

bedding, on, 832 
estate at will, of, 535 
exemptions from seizure under, 
831-832 • 

general rule of, 831 
goods taken under, possession of, 
353« 

limitation of, 35 
rent-charge, for, 59 8w, 599 
sheriff, on goods in possession of, 
831-832 

DISTRICT AUDITOR 

time limit for actions by, 30 
DITCH 

land boundary, as, 673 
DIVORCE 

a mensd et thoro, 1040^, 1044 
adultery as ground for, 1038, io39« 
alimony pending suit, 1049 
bars to, absolute, 1040-1041 

discretionary, 1041-1042 
bestiality as ground for, 1039 
collusion in, 1041 
condonation in, 1041 


DIVORCE— rowJJf/. 

connivance in, 1041 
cruelty as grounds for, 1038 j 
custody of children after, 1073 
damages against co-respondent, 
1052-1053 

death of party to, effect of, 1053-1054 
decree absolute, application for, 1044 
refusal of, 1043 
1042-1043 

delay in presenting petition, 1041, 

I042W 

desertion as ground for, 1038 
domicile in relation to, 1054 
grounds for, 1038-T040 
“ guilty wife's property, settlement of 
after, 1051 

Indian jurisdiction, 1056-1057 
insanity as ground for, 1038-1039 
judicial separation and, 1044 
jurisdiction of the Court, 1054 
King’s Proctor, intervention by, 104 
lapse of time, 1040 
maintenance after, 1049-1031 
marriage after, 1025, 1044 
meaning of, 1040*1 
permanent maintenance after, 1049 
1050 

presumption of death, 1045 
rape as ground for, 1 039 
re-marriage after, 1025 
settlements, variation of, after, 103 
sodomy as ground for, 1039 
three years rule, 1040 
DOCUMENTS 

date of writing, 56 
delivery of, donatio mortis causd, a 
1130-1131 

interpretation of time in, 25-26 
letter and envelope may constitu 
single, 56 

oral evidence to connect, 56 
several, constituting contract, 56 
title, of. See under Documents < 
Title 

written alterations on discharge 
contract by, 115 
DOCUMENTS OF TITLE 
chose in action, to, 835 
duty of vendor to hand over, 1 51 
DOG 

baiting of traps for, 670 
destruction of, while trespassing, 3 
injury by, liability for, 305 
ownership of, presumption of, 305 
3o6«‘ 

savage, trespass, as protection again 
385 « 

DOMESTIC ANIMAL 
damage by, 669 

liability for, 304-305 
occupier's right to destroy, 666 
trespass by, action for, 307 


[22] 



INDEX 


laLE 

ibandonment of, 2 
jhange of, 2, 3 
jhoice of, 2 
corporation, of, 7 

icscent of movable property and, 
1142 

lissolution of marriage, in relation to, 
1054-1056 

livorce jurisdiction and, 1054 

llcgitimate minor, of, 3 

nsanity and, 3 

nterpretation of, zn 

udicial separation, in relation to, 

1054 ^ 

unior, of, 3 
egal capacity and, 2 
egitimacy, in relation to, 1059 
unatic, of, 3 

narried woman, of, 3-4, 1056 
laval or military service and, 4 
lullity of marriage, in relation to, 

1055 

>fiicial, 4 

>rigin, of, 2, 3 , . , . 

estitution of conjugal rights, in 
relation to, 1054-1058 
vard, of, 3 
vife, of, 3-4» 1056 
rills, as it affects, 1087, 1091 
INANT TENEMENT. {See under 
CORPOREAL Hereditament) 

INXON GOVERNOR 

,ction in tort against, 287 

ATIO MORTIS CAUSA 

hose in action maybe, 836, 1 130-1131 

Leath of donor, effect of, 1132 

lelivery necessary on, 113?, 

of evidence of title, 1131- 
1132 

lonee as trustee for another, 113® 
donor, 1129 

utention of, 1129 

and not subject of, 1133 

ritiiout possession, 807 

BLE POSSIBILITIES 

nle against, 643-644 ^ 

equitable interests and, 655 

INAGE 

iffht, overriding interest, as, 71 1 

cIaTIC WORK 

lopyright in, 878-879, 880 

7 T WAY 

ight of, 575 

/‘ER 

rehicle, of, servant of owner, as, 2971* 

NKARD . . 

contracts and conveyances by, 61-02 

NKEN PERSONS 

jrest of, 383 

NKENNESS 

eparation for, 1047 

HY OF CORNWALL 

bdverse possession and, 750 “ 75 ^ 


DUCHY OF LANCASTER 

adverse possession and, 750-751 
DUMB PERSONS 
marriage of, 1007^ 

DURESS 

declaration of intention under, 71, 74 
definition of, 74 


E 

EARNEST 

contracts and, 105 
EASEMENTS 

appurtenant to incorporeal heredita- 
ments, may be, 572W 
- definition of, 572 
in gross, non-existent, 551 
'' land,** included in, 482 
other rights, distinguished from, 573 
overriding interests, as, 71 1 
prescriptive right to. See under 
Prescription 
EDUCATION 

children of, liability for, 1067 
EJECTMENT 
action of, 334 

breach of condition, for, 685 
jus verHi as defence to, 335 
were trespasser, against, 335 
onus probandi in, 335 
possession of estate for years, 525 
tenant at will may maintain, 536 
estoppel of lessee or licensee in, 367- 
368 

notice of, lessor of estate for years, to, 
525 » 

temporary, trespasser, by, 329 
ELECTION 

implied, 1120 

lunatic, by, 1120 

married women, by, 1119—1120 

minor, by, ii 19— 1120 

persons under incapacity, by, 1120 

secured creditor, by, 1175 

terms of, 1120 

will under, 1119—1120 

emblements 

definition of, tzt 
'' gCKxis," included in term, lai 
substitute for, 5 i 3 , ^ ^ 
tenant at will entitled to, 535 
for life and, 623 
EMOLUMENTS 

alienation of, 848 

employee {see also Apprentice ; Ser- 
vant, Workman) ... 

aware of defect causing injury, 388 
breach of confidence by, 179 
duty of, 179 ^ 

injury to, 386, 387-388 
liability of employer towards, 387 
lien of, 179—180 
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EMPLOYER {see also Master) 

aware of defect causing injury, 388 
duly of, 178—179 

independent contractor, liability for 
work of, 300-301 
limit of liability, 389 
negligence of, 386 
personal injury, liability for, 387 
seduction, action for, 393 

of servant by, 393-394 
ftVill and care, duty as to exercise of, 
301 

EMPLOYMENT 

contract of. See under Service 
credit, on, 180 
interference with, 405 
torts “ in course of,*’ 298-299 
ENCLOSURE 

manorial right of, 559 
ENDOWMENT POLICY {see also Insur- 
ance) 

amount recoverable under, 256 
ENEMY ALIEN. (See under Alien 
Enemy) 

ENTAILED INTEREST 

base fee. See under Base Fee 
confirmation of voidable conveyance, 
620 

creation of, 611-612 
definition of, 611 
devise of, 614, 6i5«, 620^, 1128 
estate tail — 

conversion of, 614 
conveyant to settle, 618-619 
creation of, 611-612 
descent of, 1143 
devise of, 1128 
intestacy of owner of, 1 145 
merger of, none, 489^2, 619 
fee simple, conversion into, 614 
general, 611-612 

imperfect alienation by tenant in 
tail, 6ig 

joint owners of, 942 
limitation of, 611-612 

action, and, 33 
protector of settlement — 
alien cannot be, 18 . 
consent as to disentailing assur- 
ance, 615 

of, for conversion, 614 
mode of, 617 
convict as, 616 
definition of, i8» 
disability of alien to act as, z8 
discretion of, 616-617 
joint, 617 
lunatic as, 616 
married woman as, 17% 
supplementary, 616 
who is, 615 

may be, i7« 

protectomhip not conferred by, 616 
rule against perpetuities, and, 929 


ENTAILED INTEREST— cow/if. 
special, 611-6x2 
transfer of, 613-614 
ENTERTAINMENT 

unlicensed, nuisance, as, 348 
ENTICING AWAY 
apprentice, of, 401 
game, of, 665 
husband, of, 399 
servant, of, 400 
wife, of, 307 

damages for, effect of, io33» 

ENTRY 

bi-cach of condition, for, alienation oi 
687 

forcible. See under Forcible Entr’' 
illegal, force used to restrain, 375 
land, on, 329 

lessor, by, tenancy at wi] 
determined by, 533 
nuisance, to abate a, 331, 344 
EN VENTJfiE SA MEEE, See unde 
Child En Ventre sa M hre 
EQUITABLE INTIiRKST IN LAND 
advowison, right of, 658 
hona fide purchaser for value, 658-65 
vacanUut as, 650 
claims to, priority of, 609 
classes of, 607, 653-654 
conditions annexed to, C85 
creation of, 654-655 
definition of, 607, 651 
effect of 1925 legislation on, 65X-65t 
enforcement of, O07-608 
escheat of, 656 
forfeiture of, 768 
general principle, 607-608 
generally, nature of, 803-804 
heir taking by purchase, 6x0 
history of, 65X-653 
incidents of tenure, liability for, 65^ 
legal estate, no right to effect, 658 
merger of, legal estate, in, 656 
notice of, 609-6x0, 660-662 
overreaching, 608-609 
possession, no right of, 657 
priority in, 60 
purely, 6o7«, 651, et seq, 
registration of, 661-G62 
shifting, 6o8n 

similarity to legal estate, 654 
statutory, 607^, 6 zi at seq, 
technical words and, 657 
title deeds, no right to custody of, 6 > 
unenforceable against bond fide leg 
purchaser, 65S-659 
ESCHEAT 

equitable interest of, 656 
ESCROW ” 
meaning of, 52 

ESTATE AT SUFFERANCE 
adverse possession, 539 
alienation of, 538 
damage, liability for, 539 
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rATE AT SUFFERANCE— cowitf. 
definition of, 537 
holding over, 539 
profits of, 537 
rent and, 338 
trespass to, 537 

use and occupation of, 538-539 
rATE AT WILL 
alienation of, 536 

cestue que U*ust^ occupation by, 532- 
533 

creation of, 530-533 
definition of, 330 
determination of, 533"'534 

notice of, 534-535 
distress for rent of, 535 
ejectment, action of, tenant may 
maintain, 536 

emblements, tenant entitled to, 535 
limitation of action in respect of, 34 
mortgagor, occupation of, 531-532 
profits, tenant entitled to, 535 
trespass, action of, by tenan-^ 328, 536 
waste, liability for, 536 
yearly tenancy, conversion into, 53 

:ate contract 

definition of, 743 

rATE FOR LIFE. See under Life 
Interest 

rATE FOR TERM OF YEARS 
alienation of, 516, 519 

condition against, 520-522 
refusal to allow, 520^ 
assignee, liability of, 522-523 
commencement of, 503 
compensation for improvements, 314 
contingent terms, 504 
covenants running with the land, 518- 
520 

definition of, 499 
determination of, 501, 509-510 
ejectment, notice of, to lessor, 525^ 
emblements and, 5x3 
enlargement of long terms, 529 
estovers and, 5 12-5 13 
forfeiture of, 514 
form of lease, 504“505 
future leases, 301 
holding over, 539 

improvements, licence for, 523-524 
lessee, duty of, 514 
rights of, 312 
limits of term, 302 
merger of surrender, by, 517-518 
option to determine, 509-51^ 
quiet enjoyment, liability of lessor 
-for, 525-526 
re-entiy, light of, 524 
renewal, covenant for, 505—306 
rent, when payable, 511-512 
repairs by lessee, 516 
lessor, 528 

reversion on, severance of, 510— 5 ii, 
519W 


ESTATE FOR TERM OF YEKSiS^contd. 
reversionary lease, 502 
satisfied terms, 528 
short terms, 501 
surrender of, 517-518 
term, expiiy of, 525 
termination of, 501, 509—510 
under-lessee, liability of, 51 jn 
use, by way of, 500 
warranty of fitness, 526-528 
waste by tenant, 515 

ESTATE IN FEE SIMPLE. See under 
Fee Simple 

ESTATE IN POSSESSION 
liabilities of, 486 
ESTATE OWNER 
land, of, 769^ 
who is, 775 

ESTATE TAIL. See under Entailed 
Interest 
ESTATES 

interests less than, 490, 542 et seq, 
recognized in law, 486 
ESTOPPEL . - 

agency, by, 197 
deed, by, 704-705 

lessee or licensee, of, ejectment, in, 
335 

parties bound and entitled, joj^n^o$n 
reduction, in action for, 395 
tenure, by, 487, 488 
ESTOVERS 

common of, definition of, 587 

extent of right of, 587 
lessee for years of, rights of, 512-513 
tenant for life and, 623 
ESTRAY 

owner of franchise entitled to action 
of trespass, 355 
EVIDENCE 

debauchery, in, 393 
fraudulent conveyance, of, 
sale of, 78-79 

EXECUTED CONTRACT 
definition of, 1 13 
discharge of, 1 13 
EXECUTION 

co-promisor, against, 66 
debt for, 766-^67 
excessive, action for, 446 
goods exempted from seizure, oson 
judgxnent, of, 766 
malicious, 413 , 

ownership of chattels corporeal seized, 
830 

. partnership property, against, part- 
ner's debts, for, 230-231 
removal of goods to avoid, 83o» 
securities, against, 898 
EXECUTOR. (See also Administrator ; 

Personal Representative) 
acceptance of office, 1 150 

no renunciation after, 1 130-1 151 


C*s] 



INDEX 


FORFEITURE— awW. 

commission due to agent, of, 200 
debenture holder, by, 858—859 
disclaimer, by, 487, 768 * 

equitable interest in land, of, 768 
estate for term of years, of, 514 
franchise, of, 555 

interest in land, of, corporation, if 
assured to, 9 
crown, to, 9 
of, bankruptcy, on, 934 
lease, of. See under Lease 
life interest, of, 625 
marriage settlement, of, ioi4«-ioi5» 
property of convict, of, former, 151* 
time limit for claims for, 29 
FOgRGERY 

imputation of, actionable per se, 44on 
FOX-HUNTING 

trespass, by, 332^ 

FRANCHISE (see also under name of 
various franchises) ^ 

alienation of, 555-556 
consideration necessary to grant of, 
554 

definition of, 553 

extinguishment of. Crown, by re- 
union with, 554 
forfeiture of, 555 
immunities from, 571 
land, included in, 482 
merger in Crown, 534 
officials, appointment of, 558 
owner of, action of trespass to goods 

V. 355 

quo warranto and, 555% 
sci. fa. and, 555« 
special ownership, 801 
FRANK-ALMOIGN 
gift in, 494« 
tenure by, 486« 

FRANKPLEDGE 
nature of, 558^ 

FRAUD 

agent, by, 460 
codicil, on, effect of, 1 103 
consent to marriage by, 1027 
contract, in, specific performance and, 

103 

creditors, on, matrimonial insurance, 
by, 258 

intention induced by, confirmation of, 
72 

limitation of action, effect on, 32 
minor, of, action for tort not main- 
tainable against, 293 
money or goods obtained by, waiver 
of tort, 269-270 

specific performance may be refused 
on ground of, 103 
FRAUDULENT CONVEYANCE 
act of banlrruptcy, as, 918 
badges of ftaud,” 913 


FRAUDULENT CONVEYANCE— 

bona fide purchaser for value, pn) 
tcclion of, 912 

delay no bar to setting aside, 916-91 
dispositions valid btitween parti© 
91b 

evidence of, 707n 
loss set aside, 915 
onus of proof, 914 
purchaser without notice, 916 
remedy of creditors, 915 
subrogation of rights, 915 
FRAUDULENT I>KICh'KXtIi:NCE 
act of bankruptcy as, 918 
companies, by, 9-^3 
FREE ALMS 
gift, in, 494M 
FREE FISHERY 

franchise of, 568-50<) 

FREE WARRICN 
franchise of, 570 
trespass to, action for, 328^ 
FREEHOLD IN PUTURO 
remainder and, 635 
FRIENDLY SOCIETY 

policy of insurance issued by, 254-25 
258 

FRUIT 

overhanging trees, of, right to tal 
317W 

FRUSTRATION OP ADVENTURE 
impossibility of legal performam 
amounts to, 94 

FULL AGE [see under Majority) 
FUNERAL EXPENSES 
liability for, 268-269 
FUTURE GOODS 
definition of, 122 
sale of, 121-122 

FUTURE INTERESTS IN LAND 
(See also Remainder ; Reversion) 
adverse possession and rights 
owners of, 748 
alienation of, 630 

child en ventre sa mhre, limitati« 
to, 15 

historical note on, 636-641 
limitation of action, and, 33 
rights of owners of, 650-651 
rule against perpetuities and, 638 
species of, 630 


G 

GAMBLING DEBTS 
securities for, 264 
GAME 

damage by, 588», 589 
destruction by night, arrest for, 3f 
enticing away, 665 
frightening away, 665 
rights of, 587-588 
special ownership in, 801 
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iMEKEEPER 
appointment of, 558, 560 
\MES 

customary right to play, 605 
^MING 

collateral transactions, effect of, 263 
contract — 

intention of parties, 262M 
void, 261 

“ lawful game,'* what is, z6^ft 
subscription to prizes not, 262-263 
what is, 26 in 

garnishment 

debts, of, 807 

:GENERAL EgUITABLE CHARGE 
definition of, 743 

GIFT. {See also Devise ; Bohjltio Momxs 
CdUftA ; Legacy) 

chattel coq^oreal, of, without pos- 
session, 807 

illegal or immmoral conduct, 80 
void for remoteness, vaJidatioxi of, 
911 

“ GOOD '* CONSIDERATION 
definition of, 49^ 

valuable consideration distinguished 
from, 49 

GOODS. {See also Chattels ; Chattels 
Corporeal) 

acceptance of, 34-55, 136 
act of, 136 
failure 01, 2x0 
partial, 134 
payment after, 134 
refusal of, 137 * 

rejection of, 134 

assignee of, action in trespass by, 354« 
bank notes as, 358» 
carriage of — 

air, by, 218-2x9 
canal company, by, 2 14-2 15 
dangerous, 217 
delay in, zio 
ferry, by, 565 
gratuitous, 2X6 
payment in advance for, 209 
persons not common carriers, by, 
2x4 

safe custody during, 210 
water, by, 217 

consignment, unauthorized, 164 
conversion of. See under Conversion 
OP Goods 

dangerous. See under Dangerous 
Goods 

definition of, 12 1 

delivery of. See under Delivery 

deposit of, X63 

particular purpose, for, 271 
recovery after, 270 
detention of, unlawful, 271 
detinue of. See under Detinue 

• — of. i;^6 


GOODS. {See also Chattels; Chattels 
CORPOREAL)~CO«/ d. 
finder of. See under Finder 
fraud, obtained by, waiver of tort, 
269-270 
hire of, 156 

in transit by sea, pledge of, 817 
lien on. See under Lien 
loan of. See under Loan of Goods 
mis-delivery of, 134 
non-acceptance, action for, 144 
non-delivery, action for, 145 
non-existent, sale of, 1 21-122 
outlaws, of, right to, 562 
ownership of. See under Chattels 
Corporeal 
pajrment for, 133, 135, 
perishable, distress, protection from, 
832 

sale of, by carrier, 218 
possession of. See imder Possession 
price of, action for, 144 
property in, transfer of. See under 
Sale of Goods 
protection of, 376, 378 
quality and fitness of, 1 24-1 25 
recovery of — 

justifLable trespass, 332 
replevin, by action of, 356 
trespass, by action of. See under 
Trespass to Goods 
rejection of, 123, 134, 137 
re-sale of, 138, 142-143 
sale. See Sale of Goods 
sample, sale by, 126 
slander of, 

special property in, 358n 
specific, ddivery of, 102, 799 
stolen, recovery of, , 

stoppage in transik* of, 138, 140 
duratloxi of transit^ 140-14X 
process of, 141-142 
title to, i 64«, 834 
deposit, on, i64« 
documents, delivery of, 835 
trover, in, 359 
voidable, 13 x 

transfer of ownership of, 810 
trespass to. See Trespass to Goods 
valuable, carriage of, 210-211 
proof of value, 214 
wrongful seizure of, conversion, 
amounting to, 360 
GOODWILL 

business, of, B76 
definition of, 876 
partnership, sale of, 241 
payment out of profits for, 22a 
practice, of, 876 

right of purcitaser to use vendor's 
name, 876 
undertaldng, of, 876 
value of, 877 
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IMPROVEMENTS— 
licence for, 523-524, 
land, of, 788—789. See also Settled 
Land Acts) 

tenant's compensation for, 514 
INCAPACITY 

partner, of, effect of, 236 
INCOME TAX 

married woman's income, on, 
1035-1036 

separation and incidence of, 1050% 
INCORPOREAL HEREDITAMENTS 
advowsons included in, 480 
appendant, 547-548 

pass without words, 550 
severance of, 550-551 
appointment of, 549 
appurtenant, 549 

pass without words, 550 
severance of, 550-551 
definition of, 542 
dignities included in, 480 
dominant tenement, 549-550, 572, 

578 

benefit of, 550 

easements included in, 480, 542 
extinction of, 546, 548, 552 
franchises in^uded in, 480, 542 
in gross, 55^-55^ 
infringement of, remedies for, 553 
interest in, 544-545» 654 
bona vacantia, as, 547 
legal annexations to, 549 
new kind cannot be created, 543-544 
offices included in, 480 
peerages included in, 480 
profits d prendre included in, 480, 542 
" pvirdy," 543 

lent cnarges included in, 480, 542 
reversion as, 631 
severance of, 550-551 
succession to interest in, 547 
suspension of, 546 
tenure, rules of, 545-546 
transfer of, 479^t-48o«, 4851* 
waste of, 545 
what are, 480, 542 
INCXMBRANCE 

freedom from, covenant as to, 703 
sale of land free from, implied, 149 
settled land, on, discharge of, 771, 786 
INDECENCY 

display of acts of, nuisance due to, 348 
INDECENT LITERATURE 

display of, nuisance due to, 348 
INDEMNITY 

agent, of, 201, 204 
guarantee, distinguished from, 244^ 
insurer, of, 256-257 
interlocutory order, in, 323W 
joint tortfeasors, of, 283n 
liability undertaken at defendant's 
request for, 274 

married woman, by, trustee, to, 936 

[ 


INDEMNITY— fonirf. 
master, of, 169 

motor accident insurance, in, 259 
person paying money under thnsat, of 
266-267 . ' 

personal representative, of, 1200-1201 
land, in entering on, ix7t) 
servant, of, 169 
surety, of, 247-248, 267« 
trustee, of — 

beneficiaries, by 990 
co-trustees, against, 990 
specific, 989 

trust property, out of, 989 
unincorporato association, by, 6 
INDEPENDENT CONTRACTOR 
collateral acts of, 302 
employer's liability for acts of, 
300-301 

negligence of, liability for, 302 
INDUSTRIAL ASSURANCE 
policy of, 254, 257 
INFANCY 

limitation of action, effect on, 33 
INFANT {see also Minor) 
apprentice, 174 

beneficiary, property of, powers oi 
personal representative as to, 1x94- 

1195 

contract by, 57 

ratification of, 57 
guarantee for debts of, 244n 
land of, income from use of, 985 
legal incapacity of, 2, 57 
negligence, action for, 471 
partnership, in, 223-224 
settled land of. See under Sbxtlbx 
Land 

tort by, liability for, 293 
trespasser, duty to, 468?* 
trustee, as, 960 

welfare of, and appointment o 
guardian, xo7o« 
will of, iiox 

INFECTIOUS DISEASE 

harbouring or exposing cases of, 34( 
INFLAMMABLE SUBSTANCE 

nuisance caused by harbouring, 34^ 
INFRINGEMENT 

copyright, of. See under Copyrigh' 
design, of, 868-869 
incorporeal hereditaments, of, 
remedies for, 553 • 
monopolies, of, action for, 371 
patent, of. See under Patent 
public right, of, 278 
trade mark, of. See under Trad3 
TWr 

INHERITANCE 

Covenant running with, liability fo 
assets, X168 

law of, effect of A.E.A., X925, 6x01 
old rules of, 1x42 

2 ] 
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injunction 

copyright, to restrain infringement of, 
888 

damages in lieu of, 324-325 
defamation, to restrain, 418 
evasion of, 323 

grounds for, tort, against, 322-323 
interlocutory order, by, 323n 
nuisance, against, 345 
slander of goods, for, 371-372 
tort, as remedy against, 321 
INJURY (see also Harm, Physical) 
cattle, to, dog, by, liability for, 305 
dog, by, liability for, 305 
employee, to, 386, 387-388 
causes of, 387-388 
remedies for, 390 
employer's liability for, 387 

limit of, 389 
negligence, due 
to, 386 

property, to, assignment of action 
for, 312 

INN 

common — 

definition of, 205 
entry into, justifiable trespass,33i 
hire of room in, 2o6« 

INNKEEPER 

copy of Innkeeper's Liability Act s.i, 
duty to exhibit, 207 
excuses of, 206 

goods deposited for safe custody with, 
206-207 

guest, who is, 2o6» 
guests* belongings, liability for, 205- 
206 

liability of, limit of, 206-207 
to receive, 205 
lien of, 822, 826 

enforcement of, 207 
payment in advance, right to, 205 
refusal to receive — 
conditions of exemption, 207 
liability for, ao$n 
INNUENDO 

defamation, in action for, 424 
INSANITY (see also Lunatic) 
agency determined by, 187, 202 
domicile and, 3 

divorce, as ground for, 1038-1039 
imputation of, when actionable, 44 
limitation of action, effect on, of, 33 
marriage, at time of, effect of, 1023, 
1026 

partnership, effect on, 236 
INSOLVENCY (see under Bankruptcy) 
INSOLVENT ESTATE 

administration of, 1173 ♦ 

order of resort to assets for payment of 
debts, 1x83 
INSTALMENTS 

delivery by, sale of goods, on, 135 
payment by, sale of goods, on, 135 


INSURABLE INTEREST 
nature of, 258 
necessity for, 255 
relationship of persons and, 258 
INSURANCE (see also Fire insurance ; 
Insurable Interest ; Life Insur- 
ance ; Marine Insurance) 
aircraft, 350 

amount recoverable by insured, 256 
annuity policy, amount recoverable 
under, 256 

assignment of policy of, 256» 
children, of, 254, 258 
contract of — 

definition of, 254 
duty to disclose material facts, 
256 

form of, 254-255 

insurable interest, necessity for, 

255 

non-disclosure of facts in, 73 
indemnity of insurer, 256-257 
industrial, policy of, 254, 257 
life. See under Life Insurance 
marine. See under Marine 
Insurance 

matrimonial policies of, 257-258 
mortgagee, by, 736-727 
motor accident, indemnity in, 259 
policy of — 

assignment of, 256» 
industrial insurance, 254-257 
issued by Friendly Societies, 
254, 255, 258 
matrimonial, 257-258 
name of parties to be inserted 
in, 254 

stamp on, 255^ 
wagering, 255 
premium, 255 

subrogation of insurer to remedies of 
insured, 257 
third party, 259 
INTENTION 

confirmation of, when induced by 
fraud, etc., 72 
declaration of — 

mental pressure as affecting, 74n 
mode of, 21 
scope of, 21 
void and voidable, 71 
nature of, 21 
real, 22 

revocable under certain circum- 

XNTERESSB TERMINI 
abolition of, 5oon 
INTEREST 

agent, liability to pay, 197 
award by Court, 89-90 
bills and notes, on, 90 
bond, on, 91 
damages, as, 90 
on, 320 
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LAND— eon<i. 

occupier of — contd, 

fire, liability for, 474, 671 
liability of, 665-671 
negligence by, 467-468 
negligent cultivation by, 677-678 
protection of land by, 667—668 
public burdens, liability for, 671 
rights of, 665-669 
sub-soil, rights as to, 672 
support, right of, 674, 675-676 
traps, liability for, 670 
partition of, proceedings for, not 
maintainable, 940 ^ 

partnership, devolution of, 229 
possession of. See under Possession 
promise to sell or otherwise dispose 
of, writing, when requiring, 52 
recovery of, 326 

ejectment, by action for, 334 
limitation of action in relation 
to, 28, 31, 33, 847-848 
registered, unregistered dealings with, 
701-702 

re^stration of. See under Registra- 
tion 

sale of. See under Sale of Land 
seizure of, 315 
sub-soil, right to, 672 
subsidence of, loss due to, 32 in 
support of, interference with, 346 
surface rights, mine owner and, 675 
title to. See under Title to Land 
trespass to. See under Trespass to 
Land 

undivided share in, creation of, 938 
LAND CHARGE 

annual, remedies to enforce, 740 
annuities and, 844 
arrears of, 847 
clogging the equity, 742 
equitable, 739n 
judgment debt as, 766 
lien, when arising, 740-741 
local, definition of, 745 

non-registration, effect of, 745 
note on, 744n-745n 
registration of, 744^,-745^ 
non-registration of, effect of, 744 
owner of, rights of, 739 
personal property, as, 742 
power to charge, 739 
realization of charge, 739 
recognizance or Crown debt as, 767 
redemption of, 740» 
registration of, 742-744 
LANDLORD 

entry by, as justifiable trespass, 331 
LAND TAX 

overriding interest, as, 71 1 
LARCENY 

arrest for, 383 
"'LEAP YEAR," 26-27 


LEASE {see also Estate for Term op 
Years) 

alienation, condition against, 520-522 
assignees in common, liability of, 948 
assignment of, 316 
breach of condition, relief to under- 
lessees, 689-690 
building, powers for, 770 
covenant in, waiver of, 686 
disclaimer by trustee in bank- 
ruptcy, 762-763 

evasion of, provision against, 691 
forestry, powers for, 770 
forfeiture of, 689, 690 

restrictions against, 690-691 
form of, 504 

licence granted to lessee, breach of, 
686 

to alienate, no fine in respect 
of, 521 
meaning of, 691 
mining, powers for, 770 
mortgagee, by, 722 
mortgagor, by, 735 
personal representative's powers to, 

1194 

prescriptive claim as to way, 757, 758 
reversionary, 502 
settled land, of — 
surrender of, 770 
tenant for life, by, 7f>9 -770 
short, form of, 701 
tenant in tail, by, 789 
trust, belonging to, renewal of, 977 
property of, 979 
voidable, validation of, 782 
LEET 

definition of, 558 
jurisdiction of, 558 
LEGACY 

abatement of, 1109 
acceptance of, zzzS 
ademption of, xioS, xi2X 
appropriation by personal represen- 
tative to meet, 1x98 
assent of personal representative to, 

IIIO-IIII 

beneficiary insufficiently described, 
1107 

character of bequest, change of, 1108 

charged upon land, 1114 

child, to. See Child 

class gifts, 1125 

debtor legatee, 1116-1117 

definition of, xio6 

" demonstrative," 1109 

double — 

presumption against, 1115-11x6 
in favour of, 11x6 

dutyfree, ixogw 
election, doctrine of, 11x9-1 120 
executor, to, 1x24 
general, x 107-1 xo8 
illegitimate person, to, X115 
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LEGACY — contd. 
interest on — 

arrears of, 1114 

exceptional cases, in, 11x3-1x14 
general legacy, H13 
specific legacy, 1x12 
issue of testator, to, 1126 
joint, 1127 

lapse, X109, X126, 1x28 
life, for, 1 1 12 
minor, to, 1180 

interest on, 1113 
portions-lcgacies, 1 1 2i-x 122 
mor^ obligation fulfilled by, 112S 
order of resort to assets for payment 
of, 1186-1x87 

payment into Court of, 1199 
“pecuniary,*' 

personal representative's liability to 
pay, 1172 

persons in common, to, 1x27 
portions-lcgacies, 112X-X122, 1124 
rejection of, 1118 
residuary, 1x10 

revocation of, ademption,' 67, 1108 
satisfaction of portions, x 122-1x23 
specific, ixo7-xxo 8, 1112 
title of beneficiary, iiio-xxii 
LEGAL CA 1 ->ACITY 


LEGAL TENDER 

contract, in performance of, 83 
wlxat constitutes, 83 
LEGATEE 

mortgage, lien or charge, liability to 
satisfy, ii86-ii[87 

personal representative, as, 1196-1x97 
trust binding on, 9S4« 

LEGITIMACY 

declaration of, 1061-1062 
domicile in relation to, 1059 
general rule as to, 1058 
gestetion, period of, 1061 
legitimation by subsequent marriage, 
1058 

non-access and presumption of, 1060 
presumption of, 1060 
LEGITIMATED PERSON 
intestacy of, x 140 

succession rights of, 1059-X060, 1138, 
II42« 

LEND 

contract to, goods, 158 
money, x6i 

LESSEE 

personal representative of, liability of, 
1x69 

writ of recovery, duty regarding, 514 
LESSOR 


child m venire sa mire, of, 15 
commencement of, 1 
corporation, of, loss of, X2 
defined, in 
domicile and, 2 
lunatic, 16, 184 
married woman, of, 16-17 
minor, of, 15 
when complete, i 

LEGAL ESTATE 

merger of equitable interest in, 656 
minors and, 57 
reservation of, 708 
settlement inter vivos of, 
tenancy at sufferance whether, 53 7n 
vesting of, death of life tenant, on, 

LEGA r” INC APACITY 
alien, of, 2, 14 
bankrupt, of, 2 
convict, of, 2, 14 
domicile, and, 2 

felony, conviction for, in case of, 2, 14 
judgment of death, of persons under, 

14 

married woman, of, 2, 16-17 
minors, of, 2, 57 
outlaws, of, 2, 14 

penal servitude, of person undergoing, 
persons of unsound mind, of, 2, 14 
persons subject to, 1-2, 14 
treason, conviction for, in case of, 

legal' mortgage (see under Morx- 
gage) 


nuisance by, 342 

personal representative of, liability of, 
to lessee, 1168 
re-entry by, 524 
LIBEL {see also Defamation) 
action for, 276 

history of, 438-440 
proof of harm, 276 
dead person, on, 41991 
definition of, 418 
forensic privilege, 289 
interlocutory oxder in action for, 323« 
LICENCE 

alienate, to, effect of, 522 
condition, to break, 686 
co-owner, to one, effect of, 686 
granting of, 520 
improvements, for, 523, 524 
marriage. See under Marriage 
trespass to land under, 332 
LIEN 

agent, of, 201, 824 
agreement, by, 826 
banker, of, 822 
carrier, of, 210, 824 
charge on laud and, 740-741 
chattels corporeal, on, 822-825 
common carrier, of, 210 
common causes, ojf, 210, 824 
“ consignees," 823 

custody of goods, no charge for, 827 
definition of,. 821 
employee, of, 179-ito 

xess contractnot inconsistent with, 

25-826 
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LIEN — conid. 
extent of, 826 
extinction of, 827-828 
factor, of, 822 
general, definition of, 822 
how arises, 822' 
goods, on, loss of, 

unpaid seller, by, 138, 139 
innkeeper, 822, 826 

enforcement of, 207-208 
liabilities of lienor, 827 
marine insurance broker, of, 825M 
particular, definition of, 822 

how arising, 824-825 
packer, of, 822 

railway company, of, 824W, 827 
sale, power of, 826-827 
security, chattels corporeal as, 812 
shares, on, company, by, 855 
^aces, on, company, by, 855 
solicitor, of, 822 
stockbroker, of, 822 
unlawful possession and, 826 
unpaid seller of goods and, 825», 827 
waiver of, evidence of, 828 
warehouseman, of, 824 
wharfinger, of, 822, 823 
LIFE INSURANCE [see also Insurance) 
amount recoverable under, 256-257 
contract of, insurable interest in, 255 
insurable interest in, 258 ' 
policy, assignment of, 256« 
form of, 254 

suicide of insured person, effect of, 
259-260 

LIFE INTEREST 

corporation, of, 621-622 
creation of, 621 
definition of, 620 
determinable, 628 
forfeiture of, 625 
holding over, 539 
limited, 934 

rights of tenant, 513, 622 
LIGAN 


ueuniuan 01, 


LIGHT 

alternative, 579 
prescriptive right to, 758-759 
right of, 577-578 
LIMITATION 


entailed interest, of, 611-612 
historical note on, 640-641 
remainder, construed as a, 640 
rule in Shelley’s case, 644-645 
settlement, of, 644-645 
unborn person, of interest to, 15, 643 
LIMITATION OF ACTION 
account, for an, 8419^ 
acknowledgment causing periods to 
commence, 31 

adverse possession and, 540, 748-750 
advowson and, 31, 34 
agricultural holding, and, 35 


LIMITATION OF ACTIONwc»n/i^. 
air carrier, by, 2T8n-2i9» 
annuity, for recovery of, 84O 
award, to enforce, 84 iw 
bond, on, 84019 
breach of contract and, 1 18 
trust, for, 905 

claims barred by period of six montl: 
30 

nine months, 30 
one year, 29-30, 33 
two years, 29, 842« 
three years, 29 

six years, 28«, 29, 32-33, 162 
839tt, 840, 84 m 
twelve jrcars, 28, 33, 84019, 8 
thirty years, 33* 34 
sixty years, 34 
one hundred years, 34 
concealed fraud, effect of, 32 
copyright, claim for infringement ( 
29, 888 

convict and, 33 
corporations sole and, 34 
creditor of deceased, against, 
1180-1181 
Crown suits, 34-35 
detinue, of, 36779 
devastavit, for, 1204-1205 
disabilities, in respect of, 32-33 
district auditor, claim by, 30 
Employers' Liability Act, cla 
under, 30, 391 
entailed interests and, 33 
equitable remedy, in case of, 31 
estate at will, in respect of, 34 

of deceased person, claim 
respect of, 28, 30, 31 
false imprisonment, for, 37919 
Fatal Accidents Acts, claim und 
29, 31019-31179 
foreip judgment, on, 84119 
forfeiture, claims for, 29 
fraud, effect of, 32 
future interests and, 33 
heir to the throne, claim against, 
infancy as affecting, 33 
insanity as affecting, 33 
judgment debt, for arrears of, 8^ 
land, for recovery of, 28, 31, 847-! 
lunacy as affecting, 33 
money, claim to recover, 29, i62n 
nuisance, of, 3431* 
period of, 28-30 

when beginning to run, i 
public authorities and, 30, 291 
recognizance, to enforce, 8391*, Si 
rent, claims to recover, 29 
short tenancies and, 33-34 
simple contract debt, in respect 
2879, 31, 840-J 
claim on, 29 

specialty contract, claim, on, 28 
statutory penalty, claim for, 29 
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LIMITATION OF ACTION— 
tort, claim in, 29, 314 
trustee, claim against, 29 

guilty of breach, and, 32 
Workmen's Compensation Act, claim 
under, 30 

limited OWNERS' charge 
definition of, 743 
LIMITED PARTNER 

assignment of share by, 243 
contribution, withdrawal of, 242 
liability of, ii7i» 
position of, 242-243 
rights and duties of, 243 
LIMITED PARTNERSHIP 
constitution of, 242 
dissolution of, 243 
law governing, 242 
re^stration of, 242 
withdrawal of contribution by part- 
ner, 242 

LIQUIDATED DAMAGES 

agreement for, other remedies, does 
not preclude, 107 
breach of contract, for, 105-106 
LIQUIDATOR 

assignment of claim for misfeasance 
by, 31 1 

LITERARY WORK 
copyright in, 878, 880 
LIVESTOCK 

distress, protection from, 832 
LOAN 

agent, to, 269 

chattels corporeal, for consumption 
of, 806 

^ partnership not implied by, 222 
' pledge as security for, 816, 820 
LOAN OF GOODS 

borrower's rights not transferable, 160 
care during, 159 
contract of, definition of, 159 
defects in goods, latent, 159 
determination of loan, 160 
" duty of borrower, 159-160 
promise of, 159 
LOAN OF MONEY 

bank, money at, deemed on loan, 162 
betting losses, to pay, recoverable, 
whether, 263» 

breach of contract to repay, i6i 
contract of, definition of, 161 
minor, to, 57, 60 
moneylender, by, 162 
professional moneylender, by, 162 
remedies of lender, 161 
time limit of action for, 162 
LODGER 

action for trespass by, 328-329 
inn, in, who is, 2o6» 

LOSS 

aircraft, due to, 349-35*^ 
assets, of, personal representative, 
bv- 1204 . 


LOSS— 

services, of, death, due to, 402-403 

physical injury, due to, 
402 

subsidence of land, due to, 32 1» 
valuables, of, common carrier liability, 
211-212 
LUGGAGE 

railway company, liability of, as to, 
214 
LUNACY 

agency determined by, 187, 202 
domic^e and, 2 

limitation of action, efiect on, 33 
marriage, at time of, efiect of, 1023, 
1026 

partnership, effect on, 236 
question of fact, 61 
LUNAR MONTHS 
meaning of, 25 
LUNATIC 
acts of, 61 

agent, as, 184, 187, 202 

civil proceedings by, or against, 16 

committee of. See under Committee 

OF LtINiLTIC 

dangerous, restraint of, by force, 378 
deeds of, 61 
domicile of, 3 
change of, 3 
election by, 1120 
executor, as, 1147 
legal capacity of, x6, 184 
intestacy of, 1 142 
legal incapacity of, 2 
marriage of, 61, 1023, 1026 
necessaries for, 61 
partnership of, 236 
property of, x6 

protector of a settlement, as, 616 
tenant for life being a, 780 
torts of, liability for, 293 


M 

MAGISTRATE 

no action in tort against, 288H 
MAINTENANCE 
action for — 

company in liquidation, against, 
416 

defeat of plaintiff no defence, 415 
justification, 415-416 
motive not essential, 414 
right of, 414 
special damage and, 417 
adoptive parents, of, 106411 
children and grandchildren, of, 1064 
definition of, 414 
husband, of, wife, by, 1033 
illegitimate children, of, 1066 
injury, causing, action of tort for 
damages, 79^ 



INDEX 


MAINTENANCE— 

limits of liability for, 1064 
married woman, liability of, 1065 
parents and, grandparents of, 1064 
permanent, decree for divorce or 
nullity, 1049-1050 
step children, of, 1064 
wife, of, husband, by, 1033 
wife's children, of, 1064 
MAINTENANCE ORDER 
grounds for, 1046-1047 
MAJORITY 

attainment of, i, 58-59 

legal capacity and, i 
voidable contracts of minors on 
attainment, 58-59 
MALICE 

act or omission, as affecting, 280 
conspiracy, in action for, 28 iw 
defamation, in action for. See 
under Defamation 
malicious prosecution, in action of, 
28 i«, 4Io«, 411-412 
public duty, in refusal to perform, 
proof of, 444 

slander of title, in action for, effect 
of, 28 1« 

MALICIOUS PROSECUTION ACTION 
corporation liable to, 412 
Court and jury, functions of, 411-4x2 
damages in, 412 
essentials of, 409-410 
history of, 407 m~ 408« 
legal advice, defence to, 411 
malice, a question of fact, 411 
effect of, 281^ 
inference of, 412 
proof of, 41 o» 

reasonable and probable cause, 410 
MANAGER 

agent, as, 187 
MANDATORY ORDER 
nuisance, in respect of, 345 


conveyance of, 560 
court baron and, 561 
definition of, 559 
demesne, conveyance of, 561 
“ reputed," 560 
rights of, 559-560 
MANORIAL INCIDENTS 


. extinguishment of, mortgage of 
settled land, by, 771 
MANSION HOUSE 


lease, sale or exchange of, 781 
MARINE INSURANCE {see also Insur- 
ance) 

amount recoverable under contract 
of, 256-257 
contract of, 55 

insurable interest in, 255 
policy, assignment of, 256^ 
form of, 55, 254 


MARKET, FKANCIIISI': OF, {see unde 
Fairs and Markets) 

MARKET OVER 1 ' 

sale in, co-owuer by, action of trove 
for, 3()2 

MARKET PRICIC 

measure of daniage.s, in rehition tc 
sale of goods, in, 144, 145 

MARRIAGE 

abroad, 1018-1019 
age of capacity, i <>25 
air force, banns of, ioiow 
articles, speoilkally enforceable, 10 
authorised jxtrson " as witness, loo 
banns of. vndry Eanns 0 
Maruiagic 

certificate, superintencietit registrar'! 
1011, 1012 

Church of i‘!ngland. See undi 
CnuRcii OF England 
codicil revoked by, 1092 
common licence, by, lorr 
consent to, 1013-10x4 
absence of, 1014 
Court, by, 1014 
evidence of, 10x5 
fraud, by, 1027 
want of, 1025 
withholding, 1015 
consummate, refusal to, X029 
contract of, breach of, 100 
deaf and dumb, 1007W 
declaration on, ioo8 
definition of, 1007 

dissolution of, domicile, in relation h 
1054-1056 

divorced persons and, 1044 
epilepsy, effect of, io26» 
forbidding, 1015-101O 
foreign country, in, 1018-1019 
recognition of, io23» 
subject, with, 10x9 
forms of, 1007-XO08 
fraud and mistake, effect of, 1027 
hours of, 1017-1018, loion 
illegitimate child, of, 1066 
impotence in, 1027-1028 
insanity at time of, effect of, 102; 
1026 

invalid, 1021-1027 

jactitation of, 1030 

Jewish rites, according to, 1008, loi 

legitimation by, 1058 

licence — 

common, xoix 

misdescription in, effect of, 1022 
special, 1010 

superintendent registrar's, loi 
lunacy at time of, effect of, 1023, 102 
lunatic, of, 61, 1023, 1026 
maintenance after, 1049-1051 
mental deficiency, effect of, I026« 
military, banns of, loion 
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IARRIACJR— 

minor, of, 1013--1014 

female, rights of fatlier or 
guardian dett'rmined, 
naval, banns of, ioio« 
notice before, loog-ior 12 

book, entries in, roj2--ioi3 
of, Toii-roi3 

nusdescription in, to22«~ 

J023» 

other than Church of 
h-nglund, JOn-roi2 
nullity of, xo2<j, 1038 

consummate, refusal to, 1029 
death of party, effect of, 1053- 

1054 

domicile and, 1055 
effect on children, io28»-xo29w 
further grounds for, J027 
grievance must Ik genuine, 1029 
impotence and, [027-1028 
jurisdiction of the Court, 1055 
variation of settlements after, 
1052 

])arties resident in England and 
Scotland, 1017 
place of, 1016-3017 
polygamy, effect of, ro23« 
previous marriage, effect of, T023 
prohibited degrees, 1024 
statutory exceptions to, 
1024-1025 

promise of. S£e undef Promise of 
Makkiagk 

Quaker, of, 1008, roogn, 1017 
registered building, in, 1009, 1017 
place, 1008 

registrar of mamages and, 1009 
r(‘lationship in, 1024 
rights and duties of spouses, 1031- 
1037 

Royal, consent for, loxi 
settlements. undcY Marriage 

Settlement . 
ships, on board, loiow 
Society of Friends rites, according 
to, 1008, 1017 

special licence, 10X0 
superintendent registrar's certificate 
for, IOI2-IOI3 
licence, 1013 

time of, 10*7-10x8, toi 9» 
unsoundness of mind, effect of, io2o» 
validity, presumption of, loxo 
voidable, 1023-1029 
Welsh language used in, looS^i 
will revoked by, 1092 
witnesses to, 1008-1009, \ Qi9n ^ 
RRIAGE SETTIJSMHNT 
covenants in, enforcement of, cnil- . 
dren, by, 63 

forfeiture of, 1 0 1 4«-x 01 5» 
variation after divorce, 1052 


MARRIED WOMAN 

bankruptcy of, 16, 936-937 

contract by, i6 

conveyance to, 941 

costs in litigation, liability for, 936 

damages against, 294 

domicile of, 3-4, 1056 

election by, 1119-X120 

enticement of, action for, 397 

guardian^ liUm, cannot act as, 17 

husband, maintenance of, liability for, 

1033 

income of, 1035 
indemnity by, 936 

insurance for benefit of husband or 
children, 258 

legal incapacity of, 2, 16-17 
maintenance of children and grand- 
children, liability of, 1065 
minor, appointment of attorney by, 
6cw 

next friend, cannot act as, 17 
proceedings by, lunatic, on behalf 
of, ^^n 

property of, 16 

protector of settlement, as, 171/1 
restraint on anticipation, 16-17, 
935 - 93 <> 

seduction of daughter, action by, 
394 « 

tenant for life, having powers of, 
17, 778 

torts of, 16, 294, 303 
trustee, as, 960 
will of, iioiw 
MARSHALLING 
assets, of, 1187 
mortgage, in case of, 737 “ 73 S 
MASTER {see dso Employer) 

action in tort agains^ servant, by, 300 
assault by, servant, in defence of, 375 
bankruptcy of. under Bank- 
ruptcy 

battery by, servant, in defence of, 375 
control over servant, evidence of, 298 
death of, contract of apprenticeship 
determined by, 175* 
service determined by, 172 
duty of, apprentice, to, 175 
indemnity by servant of,^ 169 
knowledge of servant imputed to, 
305 « 

retainer of servant by, 166 
servant, relationship with, 166 
special relationship between servant 
and, 298 

torts of servants, liabUity for, 296- 
297, 298-299 

wages or rewards, duty to prpviae, 
167 

who is, 297 

MEASURE OF DAMAGES 
breach of contract, for, 98-99 

money, to lend or borrow', x6i 
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MEASURE OF DAMAGES--fo«/rf. 
breach of contract — contd, 
remedies of buyer, i6i 
conversion, in, 365-360 
nuisance, for, 343 
tort, in action of, 317 
trespass to goods, in action for, 356 
land, in action ot, 333 
trover, in action of, 365-366 
waste, in action of, 516W 
MEDICAL ADVISER 

patient, and, undue influence in 
transactions between, 74 
IMEDICAL ATTENDANCE 

domestic apprentice, for, 1 75 
servant, for, 167, J 71 
MENS REA 

principal and agent, affecting reation- 
ship of, 193 

MENTAL DEFICIENCY 

marriage, at time of, effect of, 102672 
MENTAL DISTRESS 
damages for, 100 
MERGER 

discharge of contract by, j 1 5 
estate for years, of, surrender, l>y, 
5I7-5IS 

rule of, 488-489 
MESNE LORD 

forfeiture of interest in land to, 9 
who is, gn 
MESNE PROFITS 

action for ejectment, after recovery 
in, 484 

adverse possession, and, 541 
definition of, 483 
recovery of, 330, 334 

co-owner, by, 334 

tenant committing breach of con- 
dition, on reclaiming land from, 
33o»* 

MIDDLESEX 

registration of deeds in, 713 
MILITARY 

law, arrest of x^oz^n subject to, 382 
officer, arrest by, 382 
privilege. See "under Defamation 
service, retention of domicile, 4 
MINERAL RIGHTS 
trespass to, 327 
what are, 5S4 
MINERALS 

air space occupied by, rights as to, 
675W 

interference with, action for, 327—328 
occupier*s rights to, 667 
right to, what includes, 584 
sale of, trustee, by, 981 
surface rights and, 676 
. when not included in sale of land, 1 50 
MINES ^ 

air-^ace, right to, 675 
dormant,” 683W 
“ open,*" 683n 

c 


MIN1N<; 

books, condition feu ins|H*t:tion of,6 
fencing cd .slhifts, 677 
incident.d dunuige to adjoining mi] 
hyh 077 

occujmT’s ngbts as t«>, <i<>j 
right of, 5S4 
surface riglits ami, f*yh 
'• way-leave/* 5747^ 

MINLSTKU OF TKANSPOUT 
torts of, 28 c>w 

MINOR (sre also Infant) 

ucivss of parents to, u>>m, 1073W 
a<lvow.son vc‘Stt*d in, 75 
age of discretion of, 38177 
agent as, 60 

apprcntict‘ship 58, 174 
attestation by, 1 104 
hsinkruptcy of, Oo 
breach of contlitioii, ho 61 
chattels corporeal, transactions ii 
choice of guardian by, 1070 

rcligi<7n by, 1077 1078 
chose in action r<‘putiiate<l by, 8, 
civil proceedings by, 1 5 
continuing contract, liability 01 
contract by, 57 

ratification of, 57 
si>ecific perfonuance of, 104 
conveyance by, 59 
custody of— 

agreements as to, tt>7i 
Court order hh to, 1071, 
discretion of Court as to, 
father, by, 1070 
felon, 1073 
illegitimate, 1070 
interference with, remedic 
1076 

matrimonial jurisdiction, t 

1073 , 

mother, by, X070 
removal of, 1073, 1074 
debts of, guarantee for, 244^2 
desertion of, parent, by, 1077 
disagreements affecting wclfai 
1078 

domicile of, 3 
change of, 3 
when parents doa<l, 3 
education of, 985 
election by, 1119-1120 
executor, as, 1147-1148 
felon, custody of, 1073 
female, removal from custom 
parents, 1074 

fraud by, action for tort not 
tainable for, 293 
. liability to repay, 29 

grant of oflfice to, 15 
guardian of. See under GuARr 
husband, maintenance by, 103- 
illegitimate. See under Illkgii 
Child 

] 



IJNUJbA. 


Iso InfAlNt) — contd. 
n trust, use of, 9H5 
iccession and, 1139 
r over, 1 5 
i8o 

iconic from, use of, 985 
1080, 1121-1122 
st on* 31x3 
c and, 57 
gage and, 57 
ice of, 9«5 
of, 10x3-1014 
at by, 57 
to, 58, 60 

lid by, recovery of, 59-60 
for, 57' bo 
e, action, by, 47 1 
against, custody after, 1074 
lip debts, liability for, 59 
with 223-224 
fc by, 15 

-legacy to, n 2 1 -x 1 22 
[ appointment and, 901-902 
)f , X 5 

ion of contract by, after 

•ity, 57 ^ 

xtc of, 1080 

of, choice of, 1077-1078 
it on body of, 380-381 
on of, 304 * i <^74 , 

3 of, action for seduction, as 
I for, 1081 
land of, 776, 982 
lent by, 921-922 
r, liability, 293 
3ser, duty to, 468W 
3, as, 960, xi48» 

3lo acts of, 58 
of Court, ro 73 , 1078-1079 
•e of, 1070W, 1073, 1076, 1078 
f, iiox 

niaUf injuries to, 39 *^ 
INTERESTS 
on, protection by, 7 ^^ 
ition of, 7^^ 

ition, protection by, 7^^ 

3 of, 7^^ 
re of, 71 1 

20, protection by, 71^^ 
iction, protection by, 71 1 
lTY 

jficiary, of, powers of personal 
spresentative dnttag, ii 94 
ts contracted during, 57 * bo 
! against accumulation and, 974 * 

31* 933 
SIBUCT 

ninistration of assets, in, 1204 
irentice, of 1176 

pT^ation^of^ when actionable, 44 ^ 
oil dismissal, as ground for. 


MISFEASANCE 

claim for, liquidator, by, 31 1 
local authority, liability of, for, 278n 
MISREPRESENTATION [see also 
Deceit ; Fraud) 
agent, by, 460 

contract, in, specific performance 
and, 103 

declaration of intention induced by, 

71 

definition of, 73 
fraudulent, 73 
innocent, 73 

non-disclosure of facts and, 73 
specific performance may be refused 
on ground of, 103 
MISTAKE 

consent to contract and, 70 

marriage and, 1027 
contract, in, specific performance 
and, 103 
fact, of, 70 

inoplerative, when, 71 
rule of law, as to consequences 
of, 71 

law, of, operative efiect of, 71 

transaction voidable by, 70 
money paid by, 268 
specific performance may be refused 
on ground of, 103 
MITIGATION OF DAMAGES 
breach of contract, for, loi 
defamation, in action of, 437 
seduction, in case of, 39 b 

MONEY . ^ ^ 

claim to recover, limitation of action 
in relation to, 29, i62n 
compulsion, paid under, recovery of, 
266-268 

contracts to lend or borrow, loi 
delivery of, ownership by, 806 
deposit for particular purpose, 271 
fraud, obtained by, waiver of tort, 
269-270 

loan of. See lender Loan of Money 
loose, distress, protection from, 83?* 
minor, paid by, recovery of, 59-00 
mistake, paid by, 268 
payment of — 

security for, 812-815 
threat, under, 266-267 
tender of, contract, in performanw 
Of» 82 * ^ 

unlawfully extorted, 267«-268» 

MONEY BOND tA 

amount recoverable by creditor, 16 

what is, 840 

money-lender 
loans by, 162 
MONOPOLIES 

indhingement of, action for, 37 
unlawful, 863 



INDEX 


MONTH 

calendar. S&e undev Calendar 
Months 

inteipretation and construction of, 
25-26 

lunar. See undo' Lunar Months 
MONTHLY TENANCY 

notice to terminate, 509^ 

MONTHS 

reckoning in, 26 
MORTGAGE 

adverse possession and, 749 
attornment clause in, 733W 
charge, by, 715 
chattels corporeal, of, 83 2 
sale by mortgagee, 817 
transfer of security by mortgagee, 
8x8 

clogging the equity, 731-733 
company, by, registration of, 922 
" consolidation,'* 734-735 
debenture, 855-856 
equitable, 715 
foreclosure of, 720-721 
re-opening of, 721 
right of mortgagee to, 720-721 
sale instead of, 727 
interest, provisions as to, 732 
irredeemable, cannot be, 714 
joint mortgagees, 944 
- leasehold, term of, 528 
legal, form of, 714 
minors and, 58 
priority of, 715-7x6 
marshalling, right of, 737 
non-statutory powers of, 719-721 
personal representative, by, 1 192 
priorities, 715-717 

puisne, definition of, 662, 716, 742— 
743 

reconveyance after redemption, 

729 ^^- 730 »^ 

redemption of, 720, 728-730 

“ consolidation,'* doctrine of, 
734—735 
hampering, 732 

no ** consolidation ’* unless re- 
served, 730-73 X 
notice of, 729^ 
option to purchase, 732 
penalty or dijQ&culty imposed on 
right of, 733 
postponement, 73 x 
reconveyance after, 729M-730W 
right of mortgagor, 728 
sale instead of, 728, 729 
third party, by, 730 
time and, 31 

rule in Dearie v. Hall^ 716 
sale by mortgagee, 728-725 

instead of foreclosure or re- 
demption, 723, 729 
restrictions on, 725—726 
special terms of, 724-725 


MORTGAGE— ronA/. 

security for, chattels corporeal us, gj 
settled land, of, t<inant for life, by, 7^ 
sub-mortgagee, transfer to, 719 
“ tacking,'* 717-718 
transfer of, 7i(> 

mortgagor may retiuirc, 73G 
trust properly, of, t>7() 

remains personalty, 721 
truvStce, loaii.s by, 070 
MORTGAGEE 

account, liability to, 721-722 
adverse possession aiul rights of, 7. 
appointment of agent, to recer 
income, 724 
conversion by, 8r«ii 
conveyance as, extent of implit 
covenants, 703 

foreclosure by, 720-721, yzhn 

disposal of jmojierty after, 72 

723 

insurance by, 7'2(>' 727 
joint, 944 
leases by, 722 

mortgage money, recovery of, by, 7 
possession, in, account by, 721-7 
right to, 7x9-720 
powers of, 722-725 

restrictions on, 725- 7 26 
variation of, 727 

retention by, advantage, right, 
claim, of, 732 
rights of, 7x9-721, 723 
sale by, 723-725 

restrictions on, 725, 726 
timber, cutting of, by, 723 
transfer of mortgage debt by, 719 
trust for sale held by, 721 
MORTGAGOR 

actions against third parties, 735-7 
adverse possession and rights of, 7 
agent of, appointment of, 724 
inspection of title-deeds by, 736 
leases by, 735 

notice of transfer of mortgage to, 71 
occupation of tenancy at will, 53 1-5 
redemption by, 728 
transfer, may require, 736 
MORTMAIN t 

forfeiture by unlawful conveyance 
corporation in, 7 08 
rule of, applicable to coiporatio: 
9-xo, 494«, 768 
MOTHER 

custody of child, 1070 

illegitimate child, 1070 
guardian, as, 1070 
next friend, as, 17W 
rights of, intestacy, on, 1137 
MOTOR VEHICLE 

negligence of driver, liability for, 29 
third party, driven by, owner abse] 
297W 
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movables 

contract relating to, not enforceable, 
102 

descent of, 1x42 
user or transfer of, 483« 

murder 

devise or legacy, effect on, of, T117 
trespass to land to prevent, justifiable, 

musk^l work 

copyright in, 879, S80, 885 


N 

naval service 

retention of domicile in, 4 
NECESSARIES 
lunatic for, 61 
minors, of, 57-58, 60 
what are, 58 

negligence 

action for, 279, 463 

acts of third party, 472 
conduct of plaintiff, 471 
contributory negligence as de- 
fence, 469 

function of Court and jury, 465 
history of, 463-464 
“ identification ” of no applica- 
tion, 470W 

inducement to child by defen- 
dant, 472 

infant plaintiff, 471 
collision at sea, 470-471 
contributory. See under Contribu- 
tory Negligence 

damage due to want of care, 464-465, 
469 

definition of, 463 
degree of care and skill, 465 
employer, by, 386 
explanation, offer of, 465» 
independent contractor, of, liability 
for, 302 

injury to employee due to, 387—388 
persons in contact with thing 
needing special care in 
management, 469 

invitor of entry, liability of, 468-469 
latent defect in cliattels, 466-467 
manufacturer of goods, by, 46^467 
motor vehicle driver, by, liability for, 

297 « 

occupier of land, by, 467-468 

premises, by, 468-469 
question of fact, jury to dispose of, 
4^5 

res ipsa loquitur, 464 
skill, proper exercise of, 465 
standard of diligence, 465-469 
third party, due to, 472 
torts and, 463-464 
treatment of subject of, 463W 


NEGLIGENCE— cewiif. 
unforeseen harm, 464 
warning as to dangerous goods, 4G3 
NEGOTIABLE INSTRUMENT 
debenture as, 860 

delivery of, donatio mortis causa, as, 
1130 

discharge of, 116 
minor, by, necessaries, for, 60 
person not liable on, if not named as 
party in, 190 
NEW TRIAL 

unreasonable award of damages, 319 
NEWSPAPER PRIVILEGE. See under 

DEFAMATION 

“NEXT FRIEND," 

married woman cannot be, 17 
mother as, 17 

proceedings on behalf of minor bv, 15 
NOISE 

nuisance caused by, 346 
NOMINAL DAMAGES 

breach of contract, for, loi 
meaning of, 318 
tort, for, 318 
NONFEASANCE 

local authority, liability of, for, 
“NOTE OR MEMORANDUM" 
meaning of, 53 
NOTICE 

dissolution of partnership, of, 237, 243 
engagement of servant, to terminate, 
169-170 

ejectment, of, lessor of estate for 
years, to, 525W 

equitable assignment, of, 893-894 
equitable intere^ inland, of, 609- 
610, 660-662 

marriage, before, 1009-1010, loii- 
1012 

marriage, of, misdescription in, 

I022«-IO23» 

partner, to, notice to firm, 228 
statutory powers of tenant for life, of 
exercise of, 783 

tenancies, to terminate, 5^8-509 
NOVATION 

assignment by, no 
contract, of, 1 12 
NUISANCE 

abatement of, 316 

damage, without, 344 
justifiable trespass for, 331 
notice of, 344 

without, 344 
order of, 337W 
private, 343 
public, 344 
action of — 

defences to, invalid, 340 
ground of, 337 " 33 S 
occupier of land, by, 340 
proof of harm, 276 
reversioner, by, 341 


r 4 f 1 



INDEX 


NUISANCE— eo«W. 

apprehended* injunction to restrain, 

345 

besetting or watching approachers to 
house, 346 

buildings or fences allowed to fall into 
dangerous condition, 348 
continuing, 32o«, 340-341 
creator of, liability of, 342 
crowds to assemble, causing, 346 
damage caused by, estimate of, 338- 
339 

damages for, measure of, 343 
dangerous structure as, 342W 
defences to, invalid, 340 
definition of, 337 

diminution in v^ue of property, 338 
easement, interference with enjoy- 
ment of, 347 

explosive, harbouring, 346 
extent of, 338 

highway, obstructing or endangering. 


immorality, display of, 348 
indecency, display of, 348 
indecent literature, display of, 348 
infectious disease, harbouring or ex- 
posing cases of, 346 
inflammable substance, harbouring, 

346 

injunction against, 345 
justification of, 338 
lessor, by, 342 
liability for, 342 
limitation of action of, 343« 
local right, interference with enjoy- 
ment of,* 347 

mandatory order in respect of, 345 
noise, unusual or excessive, 346 
noxious smells, emission of, 345 
occupier, action by, 340 

liability of, 342-343 
overhanging trees as, 344 
prescriptive right to do acts com- 
plained of, 340-341 
private, 338 

action in respect of, 338 
trespass to abate, justifiable, 331 
Profit d prendre^ interference with en- 
joyment of, 347 
pubUc, 338, 344 

action in. respect of, 338,344 
bridge, obstructing or endanger- . 


Wig. 347 

remedies for, 33751 
limit of, 344 

removal of, injunction or mandatory 
order, by, 345 

riotous premises, maintenance of, 348 
scandalous premises, maintenance of, 
348 

specific, examples of, 345-348 
tre^ass, amounting to, 337 
unlicensed entertainments, 348 


NUISANCE— 

water caused to overflow, 348 
percolation, 347, 348 
* supply, fouling or diminishiufi 

346 

NULLITY 

marriage, of. See under MARRIAG] 


O 


OBLIGATIONS 

contract, arising from, 36 ct seq, 
defeasible on happening of illegal c 
immoral condition, 43 
legal, creation by contract, 3O 
no intention to create, 37 
quasi contract, arising from, 261-27 
OBSTRUCTION 

crowds to assemble, by causing, 34<3 
highway, of, 34552, 3485* 
OCCUPIER 

land, of. See imder Land 
OFFER AND ACCEPTANCE 

acceptance, general offer, of, 40-41 
ineffectual, 41. 
mode of, 40 

offer revocable before, ^ 
post, by, 40 
time for, 40 
binding, when, 39 
communication of offer, 38 
mode of, 38-39 
general offer, 40-41 
lapse of offer, 39 
revocation of offer, 39 
OFFICE 

grant of, minor, to, 15 
OFFICIAL SECRETS ACT 
arrest.under, 383 
OPTION TO PURCHASE 
exercise of, 1166-1167 
grant of, tenant for life, by, 772 
ORDER OF COURT 

conveyance under, extent of implie 
covenants, 703 
ORIGIN 

domicile of. See wnder Domicile 
OUTLAWRY 

abolition of, 14^2 
OUTLAWS 


goods of, right to, 562 
legal incapacity of, 2, 14 
OVERHANGING 
right of, 581 
trees. See under Trees 
OVERREACHING 

equitable interest in land, of, 608-60 
OVERRIDING INTERESTS 


definition of, 710 
effect of, 710 
nature of, 710-71 1 

OWNERSHIP. See under Chattel 
Corporeal ; Co-ownership ; Joint 

OWNERSHIP 
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OWNERSHIP IN COMMON 
creation of, 947 

severance, by, 947 


P 

packer 

lien of, 822 
PAMMAGJi 

right of, 584 

paraphernalia 

nature of, 802-803 

parent (sec also Father ; Mother) 
credit pledged by child, 1037 
custody of minor, rights as to, 1070 
debts of child, not liable for, 1037 
maintenance of, X064 
rights and duties after adoption order, 
10(38 

torts of child, rest liable for, 302 
PARENTAL AUTHORITY 

false imprisonment, and, 380-381 
PARISH 

boundaries, customary rights to 
perambulate, 665 
PARK 

franchise of, syin 

PAIilJAMENTARY PRIVILEGE. See 
under Defamation 
PART^OWNF.RSHIP 

partnership, not of itself a, 221 
PARTITION 

definition of, 940 
PARTNER(S) 

accounts and information must be 
rendered by, 233 

acting in defiance of ajBpreement, 225 
outside the business, 223 
acts of, binding on firm, 225 
agent, as, 187 

for firm, 224 

alien enemy, becoming, effect on 
partnership, 236n 
authority of, 224 
exercise of, 225 
bankruptcy of, 235, 238 
breach of agreement by, 236 
trust by, 226 
change of, effect of, 228 
charging order against interest in 
partnership of, SgSn 
death of, 235, 237 

contract and service determined 
by, xyzn 

real estate passing on, 1166 
debts of, execution of partnership 
property for, 230 

deceased, payment of annuity to 
■widow or child of, 222 
differences between, decided by maj- 
ori-ty, 232 
expulsion of, 232 
incapacity of, 236 


PARTNER(S)— ca«/d:. 

incoming, liability of, 228 
incompatibility of, 236 
indemnification of, fira, by, 231 
infant as, 223 

innocent, lien of, dissolution of 
partnership, on, 238 
rights on rescission of 
partnership, 238 
interest, right to, 232 
joint liability of, 226, 303 
joint-owners as, 943 
limited. See under Limited Partner 
lunacy of, 236 

management of partnership business 
by, 232 

misapplication by, liability of partner- 
ship for, 303 
misconduct of, 236 
money misapplied by, liability of firm, 
228 

notice to, notice to firm, as, 228 
number of, 223 

outgoing, interest on capital of, 239- 
240 

purchase of interest of, 240 
person holding himself out to be, 
liability of, 227 
remuneration of, 232 
representation of, binding on firm, 
227-228 

retired, liability of, zzyn 
retirement of, notice of, 237 
retiring, continuing liability of, 237 
liability of, 228 
release of, 228 

rights and duties of, variation of, 229 
of, inter se, 231-232 
separate profits of, 233-234 
share of capital and bzofits by, 231 
torts of, liability of firm for, 226, 303 
transactions between, non-disclosure 
of facts in, 73 
PARTNERSHIP 

assets of, lieu of personal representa- 
tive on, 1163 

assignment of assets, 224M 
books, keeping of and access to, 232 
business of the firm, what constitutes, 
224-225 ' 

change of, liability of surety on, 252 
competing business by partner, 234 
contract of, 224 

co-o'wnership, not implied from, 221 
debts, liability of personal representa- 
tive, 1171 
definition of, 220 
determination of, 233 
dissolution of — 

accounts on, 234, 240-241 
advertisement of, 237 
bankruptcy, by, 235 
breach of agreement, by, 236 
charge of share, by, 235 
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PARTNERSHIP— 

dissolution of — contd, 
death, by, 235 
decree of Court, 236-237 
distribution of assets on, 238,241 
goodwill of business on, 877 
illegality, by, 236 
incapacity of partner, by, 236 
incompatibiliiy of partners, by, 
236 

limited partner and, 243 
loss on working, by, 237 
lunacy of partner, 236 
misconduct of partner, by, 236 
notice of, 237, 243 
winding up after, 238 
existence of, 220 

annuity, not implied from receipt 
of, 222 

capital, not implied from lending 
of, 222 

company under the Act of 1929, 

' not implied from, 220 
co-ownership, not implied from, 
22X 

effect of assignment of shares on, 

gross returns, hot implied from 
sharing of, 221 

payment of debts out of profits, 
not implied from, 221 
profits, not implied from sharing 
of, 221 

remuneration according to 
profits, not implied from, 222 
expiry of, 235 
expulsion of partner, 232 
goodwill and, 241, 877^ 
infants in, 223-224 
insanity, effect of, on, 236 
land, devolution of, 229 

personal estate, as, 230 
limited. See under Limited Partner- 
ship 

minor in, 223-224 

misapplication of partner, liability for, 
226, 303 

number of partners in, 223 
premium on entering, return of, 238- 

239 

prolongation of, 233 
property. See under Partnership 
Property. 

real estate, passing of on death of 
partner, 1166 

sharing of ’gross returns or profits, 221 
Statute of Frauds and, 224 
terms of, variation of, 229 
PARTNERSHIP PROPERTY, 229 
execution against, for debts of partner 
230-231 

personal representative's claim to 
share of, 1165 


PARTNERSHIP PROPEUT Y^contd. 

purchased with pfirtnership funds, 
230 

rights of partners inter si\ .J3r -232 
use of, 129 

PARTY STRUCTURE 
ownership of, 674 
PASSAGE 

right of. 574 
PASSENGERS 

carriage of, 21O 
ferry, by, 565 
gratuitous, 216 
PASSING OFF” 

action for, proof of harm, 270 
trade mark, of. H 74 -8 75 
PASSIVE CAPACITY 
commencement of, i 
defined, i 
PASTURE 

common of, definition of, 5S3 
limited, 5 S3 
sans ntmbref 583 
ploughing up, waste, as, 6S3 
rights of, 582 

several, definition of right of, 582-583 
ejectment by owner of a,583n 
trespass to, action for, 

PATENT 

abuse of, S6Cm 
assignment of, 867 
co-patentees, rights of, 940 
crown bound by, 865 
definition of, 863 
infringement of — 

account in lieu of dainage.s for, 

325 

action for, 371 
definition of, S64 
remedy for, 863-8O4 
joint-owners of, 939 
lapse of, 866 

license to exercise invention, 805 
** licenses as of right,” 866« 
restoration of, 866 
revocation of, 865-866 
term of, 864 

extension of, 864 
” threats action,” 864W 
PATRONAGE. See under Advowson 
PAWNAGE 

right of, 584 

PAWNBROKERS (see also Pledge) 
arrest by, 383 

pledges, distress on, for rent due by, 
819 

redemptions of, from, 820 

PAYMENT 

debts, of. See under Debt 
discharge of right of action, ii8 
goods bought, for, 133 

for, instalments, by, 135 
refusal of, 144 
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PAYM BN'U — contd, 

in advance, carrier's right to, 209 

iiinkceper\s right to, 205 
lesser sum, of, no satisfaction of claim 
for greater, n8 
one joint promisee, to, 08 
tender of, contract, in performance 
of, «3 

wages, of. Str under Wages 
work, for, credits, by, 180 
PEEKAGliS 

realty, included in, 478 
PENAL SICRVITUDE 

person undergoing, legal incapacity 
of, J4 
PENALTY 

agreed sum, 107 

agrtjeini'nt for, other remedies, does 
not preclude, 107 

breach of contract, in, what is, 196 
definition of, 106 
excessive damages, 106 
greater sum for lesser, 106 
liquidated damages, or, 105-106 
statutory, time limit for claims for, 29 
when not recoverable, 107 
PENSION {see under Annuity) 

perfokmancp: 


alternative, 85, 94-95 
illegal, 92 

impossibility of, 92, 97 
contract, of, 81 et seq,, r33-i37 
agent, by, 85 
alternative, 85, 94-95 
comidotion of, 81 
concurrence of third party, 82 
condition of, 45» 
conditional tender, 84 
discharge by, xia 
extension of time for, 86 
extent of, 81 
impossibility of, 92-97. 

adjustment of rights and 
liabilities, 95-97 
fact, in, 92 

foreign law, due to, 93W 
law, in, 92 
partial, 95 
supervening, 93 

inability is not impossibility, 97 
part, 53-54 
place of, 85-86 

s(dler and buyer, duties of, 133 
servant, by, 85 
supervening illegality, 92-93 
tender of, 81 

conditional, 84 
mode of, 82 
refusal of, 84 
structures of, 82 
time of, 86 


part, 53-54 . . _ 

reciprocal promises, of, 44-45 
request for, 88 


PERPETUITIES 

rule against, 925-930 

child en ventre sd mkre and, 

931 

conditions subject to, 687 
covenants for renewal and, 
505-506 

entailed interests and, 930 
fee simple and, 6 S$n 
foundation of, 92592-926^ 
future interests in land and, 
^34» 638, 642 

incorporeal hereditament, 
applicable to, 545% 
limitations not subject to, 
928-929 

limitations subject to, 926-927 
mode of carrying out limit- 
ation contravening, 930 
powers of appointment and, 
910, 928 

PERSON 

trespass to the, 373 ef seq, 

PERSOfr en ventre sa mere, (see under 
Child) 

PERSON OF UNSOUND MIND, (see 
under Lunatic) 

PERSONAL CHATTELS 
definition of, iis^n 
torts in respect of, 352 et seq, 
PERSONAL CONTRACT 
assignment of, 108-109 
PERSONAL REPRESENTATIVE {see 
also Administrator ; Executor) 
acknowledgment or payment of debt 
by, 1180-1181 

action by, contract or tort, on, 1167- 
1x68 

action for damages not maintainable 
by. 385 ^ ^ 

of trespass to goods by, 354 
in tort by, 308, 317 
admission of assets, personal liability 
on, 1202-1203 

allowance of claims by, 1197-1198 
appointed by Court, 1 149 
appropriation by, legacies, to meet, 
1198 

assent on conveyance by, effect of, 

1193-1194 

assent to devise or legacy, iiio-iiii 
assignee of, liability of, 1169 
attachment of , 1205 
burial of deceased by, 1189 
business of deceased, power to carry 
on, 1191 . . ^ ^ 

chose in action passing to, 1107 
classes of, 1146 

compromise of claim, acceptance of, 
1197-1198 

contract or tort, liability in, 1167 
conversion, equitable doctrine of, 
application of, 1165-1166 
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PERSONAL REPRESENTATIVE (see 
also Administrator; Executor) — 

contd. 

conveyance as, extent of implied 
covenants, 703 

co-ownership of representatives, 1163 
co-representative (see under Co- 
representative) 
covenants, liability under, 1169 
distribution of assets by advertise- 
ment, after, 1182-1183 
donor of a donatio mortis causd, of, 

1132 

fiduciary ownership of, 1163 
funeral expenses, liability for, 268 
indemnity of, 1170, 1 200-1 201 
intestacy and powers of, 1139 
inventory of estate of deceased by, 
1189 

investment of money by, 1190 
land, personal liability on entering on, 
1169 

lease, powers to, 1 194 
legatee as, 1196-1197 
lessee, of, liability of, 1169 
lessor, of, liability to lessee, 1168 
liabilities incurred by, liability for, 
1171 

limitation of liability of, 1170, 1172 
management of property by, 1191 
powers of, 1194-1195 
mismanagement of estate by, 1204 
mortgage by, 1192 
number of, 1148-1149 
partnership debts, liability for, 1171 
property, claim to share 
of, 1165 

real estate and, 1166 
payment of legacies into Court by, 

1199 

performance of contract, liability for, 

85 

powers of disposition of property by, 
1192 

preference by, administration of 
assets, in, 1 1 76 
promise by, 1202 
property passing to, 1163 

nature of, 1165, 1166 
realization of assets by, 1189-1190 
retainer by, administration of assets, 
in, 1176-1177 
shares, Uabiliiy on, 1171 
strangers, personal liability to, 1200 
succession of, 1106 
title of, 1161-1162 

tenant for life, of, entitled to emble- 
ments, 623 

torts or covenants on lease, liability 
for, 1159 
trustee, of, 962 

exercise of power of appoint- 
ment by, 906 
exercise of powers by, 988 


PERSONAL REPRESENTATIVE (sea 
also Administrator; Executor)— 
trustee, of — contd. contd. 

representative acting as, g6in 
Trustee Act applicable to duties of, 
1190 

underleases by, 1 197 
vesting of property of deceased in, 
ii6x 

workmen, of, action for daniagcs for 
injuries by, 390 
PERSONAL SERVICE 

contract for, specilic performance of, 
103-T04 

PHOTOGRAPH 

copyright in, 880-88 r, 882-88 ^ 
PICKETING 

offence, whether an, 346 
PIE POWDERS 
Court of, 562 
PIGEONS 

tame, shooting, 307 
PISCARY 

common of, change of river bed, 585 
definition of, 569W 

PLEDGE 

alienation by pledgor, 819 
chattels corporeal, of, 816-817 
alienation by pledgor, 819 
sale by pledgee after, 817 
transfer of security by pledgee, 
81B 

deposit for security for loan as, 165 
distress on, rent due by pawnbroker, 
for, 819 

goods, of, conversion, amounting to, 
36t, 363, 8i8w 
jus tertii of pledgee, 819 
liabilities of pledgee, 819-S20 
“ order and disposition " of pledgee, 
not in, 8x9 

personal representative's power to, 
1192 

redemption bf, pawnbroker, from, 820 
return of, special purpose, for, 820 
security for, chattels corporeal as, 812 
transfer of stock or shares described 
as, 855» 

" PLOUGHBOTE " 

tenant for life entitled to, 623 
POLICY 

insurance of. See under Insurance 
POLYGAMY 
effect of, 1023 
POSSESSION 

adverse. See binder Adverse Posses- 
sion 

chattels corporeal, of — 
land, on and in, 792 
loss of, 794 
nature of, 79 iw 
delivery of, 326 

demand of, fenancy at will determined 

by. 533 
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SESSION — contd. 
goods, of, value of, 79 i w 

unlawful, lien and, 826 
land, of — 

adverse. Sve under Adverse 
Possession 

co-owner excluded irom, 334 
ejectment for, 334 
entry by person entitled to im- 
mediate, 329 
forcible on tty, 329 
occupier's right to, 005 
]>eiKling completion of purchase, 
5o8» 

recovery of, 524-5^5 

fictitious plaintiff's action 
for, 330 

relation back, 330 
writ of, 320n 

)*r 

acceptance of offer by, 40 

ji/ruy 

injury to, dog, by, liability for, 303 
JND BKIiACH 
action of, 355, 448 

OP ATTOKNin^ 
definition of, i88» 

delegation of trust x^owers by, 966- 
9O7, 972 

registration of, i88« 
revocation of, 188 

WKliS OF APPOINTMJCNT. {,See 
nder Api'OINTmknt) 

ACTICE 
goodwill of, 876 
EMIUM 

partnership, on entering, return of, 
'238-239 
what Ls, 254 
KSCRIPTION 

absolute title under the Act, 756 
appendant rights and, 734 
common landlord and claims, 756, 759 
e.orx)oration by, 6, 8 
Crown, against the, 754 
<l(jfmitk>n of, 752 
disal>ilitics, cuect of, 757 
evidence to rebut, 733 
in memorial user, 752 
leases and, 757-75^* 
lost grant, presumption of, 752'753 
non-cxercise of right, 754 
Tfuirpctual right ac<iuired by, 754 
presumption under the Act, 754-75^ 
proof of custom, 759-76^ 
rcntcharge, for, 73271 
LESS I'HIVILEGE {see under Deeama- 
noN) 

ui:suMX>'riON 
commoriontes, in case of, 4 
death, of, 4, O29, 1045 
rebuttal of, 4 

double legacies, against, 11T5 

in favour of, iiro 


PRESUMPTION— 

evidence to rebut, 1123 
legacies confined to legitimate rela- 
tions, 1 1 15 

prescription, in, 754-756 
satisfaction of debt by legacy, 1120- - 
1121 

PREVIOUS OFFENDERS 
arrest of, 383 
PRICE 

contract of sale, in, 122, 147-148 
goods, of, action for, 144 
market price, 144 
payment of, for goods bought, 133 
PRINCIPAL 

acts of agent, liability for, 185-186 
187 

agent acting as, by consent, 191-19: 
describing himself as, jgzn 
relations with, 1 84 

termination of, 187 
alien enemy, becoming, 187^ 
bankruptcy of, agency determined b> 
187, 202 

death of, agency determined by, 18; 
202 

debtor. See under Principal Debto. 

. describing himself as agent, 192W 
foreign, liability of agent for, 189-19 
fraud by agent, liability for, 460 
good faith of agent towards, 196 
lunacy of, agency terminated by, 18' 
202 

m&^is yea, affecting relationship wit 
agent, 193 

secrets of, unlawful use by agent, ic 
sub-agent, liability for acts of, 196 
undisclosed, 190-191 
action by, 191 

unlawful ac& done at his instanc 


liability for, 201 

PRINCIPAL DEBTOR {see al, 
Guarantee ; Surety) 
bankruptcy of, 252-253 . 

composition with, 250 
default of, 248 

indemnity of, surety by, 247, 2077* 
liability of, 244 
release of, 25 iw 
PRIVACY 

invasion of, 4iSn 
right of, 580 

PRIVILEGE (see under Defamation) 
PROBATE ^ ^ 

grant of, revocation 01, 1104 
renunciation of, 115^ 


taking out," 11507* 
withdrawal of. i 

PROFESSIONAL PRIVILEGE 


PROFITS 

account of, co-owner entitled to, 9, 


agent, by, I99 
definition of, i9> 4®3 
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PROFITS— co«/rf. 

land,” included in, 482 
mesne. S$e under Mesne Profits 
payment of debts out of, 221 
secret, agent, by, 19S 
sharing of, 221 

tenant at will entitled to, 535 
vendor paid out of, 222 
PROFITS A PRENDRE 
definition of, 581 
in gross, 552« 
interference with, 347 
list of, 581-582 
not customary right, 603 
overriding interest, as, 711 
PROHIBITED DEGREES OF RELA.- 
TIONSHIP 

marriage and, 1024-1025 
re-marriage after divorce and, 1025 
PROJECTION 
right of, 581 
PROMISE 

abandonment of claim as considera- 
tion, 50 

ambiguous, transaction voidable by, 
70 

conditional, 44 
consideration for, 48-49 
construction of, 65 
contract, contained in, 48 


co-promisees. 

See 

under 

Co- 

Promisees 




cojromisoxs. 

See 

under 

Co- 

Promisors 





gratuitous, 104 
independent, contract, in, 44 
joint, 65-66 

promisees. See under Joint 
Promisees 

promisors. See under Joint 
Promisors 
loan of goods, 159 

marriage of. ' See under Promise of 
Marriage 

personal representative, by, 1202 
reciprocal, performance of, 44 
valuable consideration for, 49 
writing, when requiring, 52-53 
PROMISE OF MARRIAGE 
breach of, damages for, 100 
writing, when necessary, 52-53 
PROMISEES {see under Co-Promisees ; 

Joint Promisees ; Promise) 
PROMISORS {see under Co-Promisors ; 

Joint Promisors ; Promise) 
PROMISSORY NOTE 

Bank Holiday, falling due on, 24 
interest on, 90 
Sunday, dated on, 25 
PROPERTY 

acquisition by corporation, 7K, 10 
after-acquired, bankrupt's rights over, 
764 

alien enemy and, 19-20 


PROPERTY— 

assault in defence of, 375 
battery in defence of, 375 
convict, of, 14-J5 
corporation in dissolution of, 10-13 
damage to, arrest by ownt‘r, 383 
defective, of, ib 

injury to, assignment of action for, 

lunatic, of, r6 
married woman, of, i<> 
partnership. See mufer Partner- 
ship 

unincorporate assoc iatit)n and, 5 
PROSPF-CT 
. right of, 580 

PROTECTOR OF SinTJJCMENT {see 
under Entailed Interests) 
PROVIDENT SOCIETY 
shares in, 5i» 

PUBLIC AUTHORITY 

action for tort against, 20 r 
acts done in pursuance of, time limit 
for claims for, 30 

neglect of duty under, time limit for 
claims for, 30 
PUBLIC DUTY 

acts done in pursuance of, time limit 
for claims for, 30 

neglect of, time limit for claims for, 30 
performance of, refusal of, 444 
PUBLIC HOUSE 

payment of wages in, 181-182 
PUBLIC MEETXNC'r 
definition of, 43 in 
PUBLIC OFFICIALS 
torts of, 286 
PUBLIC POLICY 

transactions contrary to, 76-78 
PUBLIC RIGHT 

denial of, proof of harm, 276 
infringement of, 278 
PUBLIC TRUSTEE 

administrator, as, 1155 
appointment of, 964% 
transfer of powers to, 1152 
PUISNE MORTGAGE 

definition of, 662, 7x6, 742-743 
PUPIL 

chastisement of, 377 
PURCHASER 

for value, bond fide, definition of, 659 
protection of, 6'0o 

“ in good faith,” meaning of, qiow 
joint, 944 
land of — 

duties of, 1 52-1 55 
examination of title-deeds by, 
663-664 

inspection of property by, C63 
investigation of title by, 6O2-663 
meaning of, 717?* 
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QUAKI‘-KS 

marria.i;<M)l\ looS* lotig//, 1017 

gUANTrM ■ 

work an«I labour, for, 271-^72 
QUAKTIiKf-V TUNANCV 
notioo lo tormina t<‘, 5ot)« 
OUASI-rONTRAC'r 
broiU'h t)b 200 
definition oi', 205 
QUASI-KNTAIL 
barring of, 
creation of, 02 7 
tenant ol, ri^ljts of, (128 
quasi b'KK SfMbbli 
. alienation of, t»20 
creation of, 02(» 

QUi A.s'y* ruMnoRF., potioh 

liST JI RH 
appliealion of rul<*, 71b 
QUlCQi 'll) PL A X7\ I TO If SOLO, SOLO 
CliDlT 

applieafion of maxim, 4Kr>2-4«2n 
^'QUIKT i’.NJOVMKNT” 

ct»venant for, eovenaiit for vi^ht to 
convey (listinKui.siU'd from, 702M- 

70,P2 

implied in law, 702 w 
(hdiuition of, 

lesHor, lial>ilify of, for, 525-.52(» 

QUIT UKN'f 

nature of, (>oi>i 
QUO U\Uf/LiNT() 

usurpation of franchise and, $$5n 


R 


KAIIAVAY COMPANY 

common carrier, as, 2i-^-2r5, 218 
tins lia)>ility for, 
lien of, 824H, S27 

linutation of liability for ('sirriago of 
goods, 2I2J/, 215 

3 uggag(* in carriages liability for, 214 
rolling stock ot, (‘Xitculion, protection 
front, 

RAIi.WAV 1><)LK'ICMAN 
power of arrest, 38 2 
RAPb: 

(iivorcc, as ground for, 1030 
RATb: 

distress for, 44H 
RKAL l»H()PKl<Ty 
descent of, J142 

old rules of, i i.ij 

REALTY 

what is, 478 

RK A,S( ) N A 11 MC AND i>RO B ABI JC 
('AUSK 

'• : in action for, 


RECEIVER 

action of trespass against, 
appointment of, 899 

charging order on assets in hands of 
899 

conversion of goods by, 355^ 
conveyance as, extent of impHed 
covenants, 703 

mortgaged property, of, appointment 
by mortgagee, 724 
RECEIVING ORDER 
effect of, 76 1 w 

recognizance 

action to enforce, time Emit for, 
839W, 841W 

breach of, remedy for, 839^ 
definition of, 839W 

REDEMPTION {see tinder Mortgage) 
RE-ENTRY 

breach of condition, for, 685, 68G 
lessor of estate for years, by, 524 
REGISTER 

charges, contents of, 709 
property, contents of, 709 
proprietorship, contents of, 709 
REGISTERED LAND 

unregistered dealings with, 701-702 
REGISTRAR 

misconduct of, 444-445 
REGISTRATION 

annuity, of, 844 * 

“ certification trade marks," of, 872W 
conveyance, of, 701 
Crown debts, of, 767 
debentures, of, 858 
deeds, of, Middlesex, in, 713 
note on, 71 2-713 
Yorlcshire, in, 712-713 
*' defensive trade marks," of, 8727% 
design, of, 867-868 
equitable interest in land, of, 661-662 
land charges, of, 742-744 
limited partnership, of, 242 
mortgage by company, of, 922 
power of attorney of, iB8« 
title to land, of — 

charges register, contents of, 709 
effect of, 709 
good leasehold title, 710 
inauguration of, 708^ 
minor interest. See undev Minor 
Interests 
note on, 708-709 
objects of, 709 

overriding interests. See under 
Overriding Interests 
possessory title, 710 
property register, contents of, 
709 

proprietorship register, contents 
of, 709 

qualified title, 710 
r^kclfi^ter. inspection of, 712 
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REGISTRATION— 

title to land, of — coiitd, 

registration of incumbrance dis- 
tinguished from, 709 
■when compulsory, 708-709 
trade mark, of, 872 
certificate of, 873» 
protection, extent of, 872 
renewal of, 872 
RELATION BACK 

trover, in case of, 361 
trustee in bankruptcy, of title of, 
761, 764» 

RELATIONSHIP 
maniage, in, 1024 

persons of, insurable interest and, 258 
RELATIVES 

deceased persons of, rights in tort 

of, 309 
RELEASE 

co-surety, of, 252 

covenant not to sue whetlier amount- 
ing to, 282M 

discharge of right of action arising 
from contract, 117 
tort, 313 

joint promisor, of, 66 
one joint promisee, by, 69 
power of appointment, of, 900 
principal debtor, of, 2 5 in 
RELIGION 

choice of, minor, by, 1077-1078 
REMAINDER 
contingent, 634 

abeyance of seisin and, 637 
cannot be legal estate, 639 
coiporations, future, and, O46 
cross, 646-648 
freehold in futuro, 635 

necessity for prior estate of, 
636 

liistorical note on, 630-631, 636-639 
limitation constmed as, 640 
in, 948 

particular estate, necesaty for, 636 
rule against perpetuities and, 638, 642 
unborn persons, heirs of, and, 646 
to, 644» 

vested, 634 

rights of o^vner of, 650 
vesting of, termination of particular 
estate, on, 637 
REMAINDER 2 VIAN 

action by, damage to inheritance, in 
respect of, 349 
waste, in respect of, 34.0 

REMEDIES 

choice of, aSr 

REMOTENESS OF DAMAGE 
contract, in case of, 99 
defamation, in action of, 438 
tort, in case of, 277 


REMUNERATION (see also Wages) 
work and labour done, or goods 
supplied, for, 271 

RENT 

adverse receipt of, 747 
arrears, recovery of, extent of, 35 
distress for. See under Dxstkess 
estate for term of years, payable in, 
510-511, 522 

non-payment of, relief against, 688, 
690 

recovciy of, limitation of action in 
relation to, 29 
reserve of, 510 
reversion, incident to, 510 
title to, 747 
RENT-CHARGE 

apportionment of, 60 im 
arrears of, not more than six years 
recoverable, 747 
recovery of, 747 
definition of, 597 
distress for, 598«, 599 
division of, 600 

equitable remedies for recovery, 
599-600 

extinction of, 600 
legal interest, when a, 597 
prescription for, 752« 
recovery of, limitation of action in 
relation to, 28 
redemption of, 60 r 
release of part of land, (>oo 
texre-tenant liable for, 598 
twelve years, barred after, 747 
waste, no action of, by rent charger, 
600 

RENT SERVICE 
definition of, 597W 
REPAIR 

failure of liability to, nuisance, as a, 
34 - 2 . 34 » 

fences, of, duty as to, 581 
liability to, failure of, as a nuisance, 
342. 348 
REPAIRS 

lessor of estate for years, liability of, 
for, 528 

relief from liability for, 516 
vehicle, to, duty of care in, 464 
REPLEVIN 


action of, action of trc.si>ass, as bar 
to, 356 
bond, 357 

trespass to goods, as alternative 
remedy for, 356 
RES IPSA LOQUITUR 

accident, cause of, in <lefendant's 
contest, 464-465 
KESCOUS 


action of, 355, 448 
RESIDUARY ESTATE 


distribution of, succession of spouse, 
after, 1136 
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l^STATiC n^ntd. 

manner in whieh to bt? hold on 
fifeitutory trust, u3<)'*ii4o 
restitution Ob' CONJUGAL 
rights 

cohabitation, oiler of, 1031 
cu,si<Hly of chib Iron aft<*r docrots 1073 
decree! for, 1032 

domicile* in relation to, 1034-.1055 
guilty wife’s i>roperty, payments 
from, 1052 

jurisdiction of tlu! Court, ro54-io55 
periodical payments of maintenance, 
1051 

restraint on ALflCNATlON 

limitation until alienation, 934-935 
partial, c)33 

RESTRAINT ON A NT' IC I CATION 
married woman and, 935-93^ 

nil<! against perjx»tuitic‘s, and, 930 
revivjil on nanarriage, 93O 
setting aside, 936 
termination on alienation, 934 
RESTRICTlVb: COVENANT 

basis of doctrine of, 483M lOF 

RETAINER 

administration order, not stopped 
by, u»77 

co-representatives, by, 1178 
<leatn of representative, after, 112H- 
1120 

exercise of right of, 1 176-1177 
Icgid an<l c^iuitablo assets, in, 1178 
representative of minor 6r lunatic, 
by, ix78« 

servant, of, master, of, x66 
waiver of right of, ttyg 
REVERSION 

alienation of, 632-633 
attornment of owner of estate, 632 -«• 

crcaif^on of, 631 
<lccUi.ration of title, 632 w 
incidents «>f, 488 
lease, of, 501 » 
nature of, b3o« 
severance of, 510-511, 519^ 
REVERSIONARY INTEREST 

acfiuisition of, made in good faith, 917 
copyright, in, 88 1 
REVERSIONER 


action by-- 

damage to inheritance, in respect 

<>f» 340 

nuisance, for, 341 

reversionary interest, for injury 

to, 371 ^ ^ 

waste, in respect of, 349 
alienation by, 632-633 
entry by, as justifiable trespass, 331 
rights of, 488, 632^ 

KltVERTKR 


possibility of, 633-634 


REWARD 

illegality, of, 80 
right of servant to, 167 
work and labour, for, 178, 180 
RIGHT OF ACTION {see tmder XciioN ] 
Name of Action) 

RIGHT OF WAY 

overriding interest, as, 71 1 
RIPARIAN OWNER 

rights of, 347, 573«, 577 
RIVER 

medium filum as boundary, 672 
ROAD 

medium filum as boundary, 672 
sub-soil of, right of, 672 
ROGUES 

arrest of, 383 
ROMAN CATHOLIC 
advowson of, 593-594 
ROYAL CHARTER 
corporations by, 6 
ROYAL FAMILY 

marriage of member of, consent for, 
lOII 

ROYAL FISH 

franchise of, 570 


S 


SAILOR 

win of, 1089, iioi 
SALARY 

alienation of, 848-849 
payment of, 182-183 
SAI.E 

company, to, promotees, bj’’, non 
disclosure of £tcts in, 73 
contract for, powers of trustee as to, 
981 

deposit on. 105 
evidence, of, 78-79 
goods, of. See umdef Sale of Goo;^ 
heirlooms, of, tenant for life, by, 781 
land, of. See under Sale of Land 
inor^;age, by. See M ortga gee 
trustee, by. See under 
unregistered land, oa^ js^od^nre, 71 jw. 
712 

SALE OF GOODS 
auction, by, 154 
breach of contract for, 123 
buyer in possession, 132 
conditional, 123 
contract for — 

above £io» 54, 122 
breach of, 123 
definition of, 12 1 
effects of, 128-132 
meaning of goods ” ua# 54 » 121 
deliv^ of goods, 133^134 
description, sale by, 1124 
existing goods, 121-122 
future goods, 121-122 
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SETTLED LAND— co»W. 

coxn|)ouiid settlement, under, 775 
definition of, 773 
equality of exchange of, 771, 786 
equitable interests enforceable against 
estate owner, 775 

executors, special, as respects, 1152 
incumbrance on, discharge of, 771, 
786 

infants*, how to be affected, 776 
infants*, powers of trustee as to, 982 
leases by tenant for life, 769-770 
mortgage of, tenant for life, by, 771 
public and charitable purposes, use of, 
^^ 2 n 

sale or exchange of, 769 
statutory powers of tenant for life. 
See MWiffiy.TENANT for Life 
SETTLED LAND ACTS 

capital money, employment of, 786- 
788 

investment of, 786- 
787 

improvements, 771, 772, 781, 786, 
788« 

Court, by, 788-78 n 
tenant for life, by, 771, 772, 781, 
786 

trustees, by, 788 

payment of capital money arising 
under, 785 

tenant by the curtesy, position of, 
1145 

in tail, powers of, 789» 
trustees for purpose of, who are, 783- 

784 

SETTLEMENT 

chattels corporeal, of, 798» 
compound, definition of, 775» 
definition of, 772 
duration of, 790 
executory, 921 
gratuitous, 919 

legal estate, vesting of, death on, 1153 
limitation of, 644-645 
marriage. See under Marriage 
Settlement 
minor, by, 921-922 
nomination of trustee under, 961 
protector of. See under Entailed 
Interest 

trustee of. See under Trustees of 
Settlement 

voluntary, avoidance of, 919, 922 
definition of, 920 
fraudulent, 913-914 
void and voidable, in 
bankruptcy, 919 

SETTLOR 

conveyance as, extent of implied 
covenants, 703 
SEVERAL FISHERY 

change of river bed, 586 
definition of, 569W, 585 

[ 


SEVERAL FlSHKR'Sk'—cuw*/. 
right of, 569W, 5«5, 586 
trespass to, action for, 328^ 
SEVERANCE 

benefit of condition, of, 687 
joint ownership, of, 945 
ownership in common created by, 947 
reversion on estate for years, of, 510- 

SHARES (COMPANY) 

charging order against, 898 
. deferred, 852 
definition of, 850 -851 
forfeiture of, calls, for non payment 
of, 855« 
fully paid, 850 
lien for calls, 855 
personal estate, 850 
personal representative, liabilit}'’ of, 
on transfer of> 1171 
preferred, 85 1 

realty, when included in, 478 
registered, must be, 850 
scrip certificate, 861, 8(>2 
stock, converted into, 852 

distinguished from, 852 
transfer of, 853 

blank, 854-855 

while calls unpaid, no, 854 

winding up of company, during, 

shelley¥^case 

rule in, 644-645 

double possibilities, distiuguislied 
from rule again.st, (>44n 
equitable interests in land and, 
654-G55 

SHERIFF 

action of trespass to goods by, 354 
entering premises, 830^ 
hundred, of, 556 
liability of, 446 
misconduct by, 444-445 
SHIP 

British, aliens and ownership of, 1 7 
ownership of, changes in, registration 
of, Sion 
transfer of, 810 
share in, transfer of, 810 
SHIPMASTER 
agent, as, 187 
SHOPS 

closing on Sunday, 25 
SIGNATURE 

codicil, to, T083 
deed, on, joon 

sufficiency of printed name for, 56 

where several documents 
constitute contract, 55-56 
will, on, 1083, io84« 

SIGNETS 

ownership of, 805 
SIMONY 

effect of, 592-593» 
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"SIX MONTHS” 
meaning of, jo 
SKILL 

agents cluty to exeirise, 
game of, iit)« 

SLANI>1*-K {srr (i/so I>ifiVAMATiON) 
action f4>i\ 2p> 

history of» -440 
proof of harm, 270 
definition of, 418 

forensic*. privileg<i against action for, 

goods, of, ,571 ,572 
justilication of, 
repetition of words, 423-424 
special (lainage in rcsj)ect of, 420-421 
title, of. Sett untfer Si.ander oe Title 
SUNOIvK OK TITLK 
action for, 351 

malice, oflcct of, 28o« 
damages for, 351 
«SMOKK-WAY'^ 
right of, 574» 

SOCAGli 

inter<»rtt in land ludcl by, 478 
reversion of, ilissohition of corpoia- 
tion, on, 1 2 
30CIETV 

incorporated, shares in, Hgow, 85 iw 
3XIETy OK i'UlliNfUS * 

marriage rites of, 1008, looow, 1017 
iODOMY 

divorce, nsgrouml for, io3<) 
iOIL 

accretion of, 073 

interfer<*m*<s with sub-soil, action for, 
3-^7 

profitH of, 58 r 
sub-soil, right to, O72 
vesture of, rights to, 582 
lOLDIlCK 

f will of, 1089, xiot 
lOLIClTOK 
lien of, 822 

purchase of sut>j<M'l-miittcr of litiga- 
tion by, 70 

trustee's agcMit, as, 083 
PECIKIC PJCKKOKMANCK 

absence of writing, when no defence, 
53-5-1 

breach of contract, when decreed on, 
lor -'102 
rontnict of 

build to, 104/4 
debentunw, to take up, 86 1 
infant, by, 104 

interest in land, to create or 
transfer, 102 

movable, relating to, not enforce- 
able, 102 

personal service, for, 103-104 
(liscrotiou of Court as to, 102-103 
marriage articles, of, ro2 
refusal of, fraud* on ground of, 103 

r ro 


SPIUITUAL ADVISER 

penitent, and, undue influence in 
transactions betv^een, 74 
SPORTING RIGHTS 

overloading with game, liability for 
388-589 ^ 

servient owner, right of, 588 
sportsmen, rights of, 580 
SPRING GUNS 

occupier's liability respecting, C70 
SPRINGING USE ^ 

nature of, 639 
STAKE 

recovery of, 262 
STAKEHOLDER 

deposit of goods with, 270 

money wdth, 2(>2, 270 
recovery from, 262, 270 
STANNARIES COURT 
abolition of, 22 

jurisdiction of, transfer of, 22 rw 
former powers of, 221^ 

STATUTE OF FRAUDS 

contract of apprenticeship and, 174 
guarantee and, 245 
service and, 16O 
work and labour and, 178 
partnership and, 224 
promises and, 52 
STATUTE OF USES 
repeal of, 707W, 70841 
STATUTES OF LIMITATION (ssee under 
Limitation of Actions) 

STATUTORY AUTHORITY 

act under, when action' for toit 
maintainable for, 290 
STATUTORY CORPORATION 


powers of, 9 
STATUTORY DUTY 

breach of, 278, 279, 386 , 

physical harm arising from, 
STATUTORY OWNERS 
land, of, 769M 
STATUTORY TRUST 

automatic, intestacy, for sale on, 1134 
residuary estate, held on, manner in 
which, 1x39-1140 
STOCK • 

charging order against, '898 
scrip certificate, 861-862 
shares converted into, 852 

distinguished from, 852 
transfer of, 853 

blank, 854-855 
trustee, power to hold, 97042 
STOCKBROKER 
lien of, 822 

STOCK EXCHANGE 
transactions, 2O4 
STOLEN GOODS 

pawner of, arrest of, 383 
receiver of, 35541 
STOPPAGE IN TRANSITU 
duration of transit, 140-141 
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STOPPAGE IN TRANSITC-^ cimtd. 
process of, 141--X42 
unpaid seller, right of# 13^, 140 
STRAY 

damage by, 669 
franchise of, definition of, 367 
rights of, 567 

STREAM 

diversion of, 577, 668«, 672W 
STRIKE {see tmder Trade Dispute) 
SUB-AGENT 

liability for, 196 
SUB-MORTGAGE 

sub-mortgagee, rights and liabilities 
of, 719 

SUBROGATION 

creditor's remedies, of, right of surely 
to, 248-249 

creditor's rights, of, 9i5» 1201-1202 
creditors, of, 1201-1202 
employer's right of, person causing 
injury to workmen, against, 39i« 
insurer, of, to remedies of insured, 257 
minors, of lenders of money to, 60 
SUBSIDENCE OF LAND 
loss due to, 32in 
SUB-SOIL 

interference with, action for, 327-328 
right to, 672 

SUCCESSION {see tmdef Intestate 
Succession) 

SUFFERANCE 

estate at. see under Instate at 

SUPFERANCE * 

SUICIDE 

donatio mortis causd and, 1129 
insured person, of, 259-2O0 
SUIT OF COURT 
obligations of, 487 
SUMMER TIME 
period of, 23 
SUNDAY 

bill of exchange dated on, 23 
cheque dated on, 25 
contracts made on, 24-25 
place of, in time, 24 
promisso]^ note dated on, 25 
shops cloring on, 25 
trading, 24-25 
SUPPORT 

land, of, interference with, 346 
right of, 580, 674, 675-676 
SURETY {see also Guarantee ; Princi- 
pal Debtor) 
arrest by, 381 

contribution by co-sureties in dis- 
charge of liabilities, 249 
death of, 252 
discharge of — 

abandonment of surety by 
creditor, by, 251 
extinction of debt, by, 250 
indulgence, by, 250 


SURETY {srv also ( i ua r a n th k ; Princi- 
pal Debtor) — contfL 
discharge of — rontd. 

prejudicial action, by, 251 
variation, by, 251 
disclosure by crcilitor to, 245 

of material facts to, 245 
indemnity for costs, 253 

of, 247-248, zbyn 
liability of, 246-247 

change of partnership, on, 252 
proceedings by, co-sunities, against, 
250 

proof by principal debtor, in bank- 
ruptcy of, 253 

recovery of interest in payment by, 

91 

remedies of, principal debtor, in 
default of, 247 
rights of, 248 

subrogation of creditor's reino<lies 
right to, 248- 24<) 
third-party proc(*eclings by, 253 
vSURRENDER 

estate for years, of, 517-318 
SURVEYOR 

duty of can% owt^d by, 4(>5 


T 


TACKING 

doctrine of, 820 
principle of, 7 17-7 18 
TELEGRAM 


acceptance of offer by, 40U 
TELEGRAPH COMPANY 
duty of care owed by, 465 
TENANCY 


termination of, " six months ” notice, 
by, 26 

TENANCY AT Wild- {see under Instate 
AT Will) 

TENANCY IN COMMON 
creation of, 986 
legal estate, none in, C>y$n 
TENANCY FROM YEAR TO YEAR 
[see under Yearly Tenancy) 
TENANT AT WII-I- {see under Estate 
AT Will) 

TENANT AT SUFb'ERANCb: {see under 
Estate at Sufferance) 

TENANT FOR LIFE 
alienation by, 623 
assignment of interest by, 775 -77(,» 
base fee, person entitled to, has pow<»rs 

of, 777 

contracts of, 782 

dealings with, settled laml, as to 
acquisition of, 781-782 
definition of, 775-776 
disposition of will, power of, i io<) 
emblements and, (>23 
estovers and, 623 
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FNANT Min*: t'imUt. 

fee siiuplt*, pd'son c‘n tilled to, liaving 
powers of, 77 *'^ 
heirlotJHi, sale by, 7H1 
joint, 

leases c»f seUl<‘ti land by, 700- 770 
lunatic, when a, 7K<> 
inarrie<l woman having powers of, 17, 
778 

mortgagtr of sidthsl land by, 771 
notU'<‘ of intention to ^^xe^c^.so powers, 

option to pnn'hase or take, lease 
granted b>% 77^ 

principal manor hous<\ powers as to, 

7«i 

rights of, 0^4 
sale powers of. 7 (W) 
statutory powers of, 7(a) -788 
eannot be exchulctl, 77c) 
exerciHO of, notice of, 783 
licluciary, are, 
inalienable, 778 

^ may not lut delegated, 78on 

w‘l»MX ecmsent required, 780- -781 
tenant by curtesy has powers of, 778 
tenatd tor years has powers of, 777 
in tad has powtTs of, 777 
ftur iiuivc w has powers of, 777 
tlinlHT, cutting by, 770 771, 780 
title deeds of, 0 J 4 W 
transaction under <»rder of Court, 
power to eih'i t, 774 
truste<‘s o! eharitable trust having 
p<iwers of, 1003 
waste by, o,*3 <^4, 7«8w 
TKNANT I'OU VKAKS (str ttho P'.htatr 
FOR TkRM ok VKARS) 

tenant lor life, has powers of, 777 
TRNANT IN f'KH SIMIM^K (,w under 
Pkk Simi’i.k) 

TKNANT IN TAII- 

imiKTlect alienation by, Oio 

incumbrances i-reatcd by, not binding 

on issue, 
lease.s by, 7H*» 

powers uinlei I. and Act,oi3n, 

7 Sio> 

rights id, <»I4 

lenant foi hte, liaving powers of, bi3«, 

TKNANT ri’H .11' IKK VI K 

tfuiint (ill lifts liiivints jxms-rs of, yjj 
TKNANTS IN TOMMON 

boundatv tnM*s and structures ot, 074 

TKNDKK 

banUnoli*. of, 83 
chargt‘ in, 83 
I’luspu*, of, 83 

tmiilitional, contrsu t, in perfonnanec 
of, 84 

iontract, in jierfonnaucc t)f. it 4 
legal. ,SVc untify I J'OM, ‘rKNin* K 


TENDER— cowi^. 

medium of, contract, in performance 
of, 83 

mode of, contract, in performance 01, 
82 

money, of, contract, in performance 
of, 82 

more than due, of, 83 

payment, of, contract, in performance 

performance of contract, in, oi 
refusal of, contract, in performance 
of, 84 

strictness of, contract, in performance 
of, 82 , ,, 

TERM OF YEARS {see under Estate 
FOR Term of Years) 

TESTAMENT , 

definition of, 108311-1084^. (htfc also 
Will) , . 

TESTAMENTARY GUARDIAN {sea 
under Guaroian) / 

TESTAMENTARY SUCCESSION {see 
under Intestate Succession) 
THIEVES 

arrest of, 383 , 

THINGS IN ACTION {see under Chose 
IN Action) 

THINGS PERSONAL 
what are, 478 
THINGS REAL 

what are, 478 , 

THIRD PARTY INSURANCE, 259 {see 
also Insurance) 

THIRLAGE 

custom as to, 605 
THREAT 

actionable, whether, 405 


money . 
" THREAT 


raid under, 266-267 
ACTION * ^ 

provisions as to, application of, 8o4n 
86gn 
TIDAL RIVER 

change of course of, 37 ^ 

TIDAL WATERS 
fishing in, 568-569 
TIMBER (see also Trees) 

cutting of, mortgagee, oy, 723 

tenant for life, by, 770- 
771-780 

waste, as form of, 682 

TIME 

contract, essence of, as, 53 
of performance of, so 
(lay and part of a day, 23 
delivery of goods, of, J: 33 -I 34 
“ half year," meaning ot, 20 
inclusive and exclusive day, 26-^7 

lapse of, discharge of n#t of achon 

liJSt’for^actions. S« Limita- 
tiqn of Action 
meaning of, 23 
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TIME— cow^^^. 

month construed as calendar, 25-20 
lunar, 25 

reckoned in months, 26 
“ six months,'’ meaning of, 26 
stipulations as to, contract, in, 45-46 
summer. See undef Summer Time 
Sunday included in, 24 
*' twelve month,” meaning of, 26 
year, 26-27 

TITHE REDEMPTION ANNUITY 
amount of, 596 
legal interest, a, 596 
liability for, 596 
overriding interest, as, 71 x 
payment of, 596 
period of, 596 
recovery of, 596 

rent charge, distinguished from, 596 
TITHE RENT CHARGE 
abolition of, 49o» 
definition of, 595 
extinguishment of, 596 
history of, 595-597 
redemption annuity. See under 
Redemption Annuity 
TITHES 

commutation of, 596 
recovery of, limitation oE action m 
relation to, 28 
TITLE 

abstract of. See under Abstract of 
Title 

acceptance of, trustee, by, 981 
acknowledgment of, and adverse 
possession, 749 
administrator, of, 1161 
advowson, to, extinguishment of, 34- 
35 

benefice, to, acknowledgment of, 
binding efiect of, 3 
commencement of, 155 
copyright, to, 88 
covenants for, 151, 702 

” beneficial owner," conveyance 
as, extent of implied coven- 
ants, 702M-703» 

benefit of, enforcement of, 703- 
704 

freedom from incumbrances, con- 
struction of, 703 

further assurance, construction 
of, 703 

object of, 702» 

quiet enjo3rment, for, constnic- 
tion of, 702« 

right to convey, for, construction 
of, 702« 

deeds. See under Title Deeds 
disclaimer of, trespass, in action for, 
333 

disputed by agent, 197 
documents of. See under Docu- 
ments OF Title 


XlTlM---contd, 

executor, of, 1 1 01 

extinction of, due to time limit of 
action, 34-35 

good root of, meaning of, 1 35 
goods, to. Sec under Goons 
investigation of, 153, 155, 6<)2 
land, to. See under Title to I.and 
mortgaged personalty, to, acknow- 
ledgment of, binding effect of, 31- 

32 

relation back of, i i6i- 1 162 
slander of. See under Slander of 
Title 

trustee in banknqjtoy, of, ndation 
back of,, 7OT, 7<)4« 

TITLE DEEDS 

duty of vendor to hand over, 151 
examination by purchawr, 

TITLE TO LAND 
absolute, 710 

acknowledgment of, binding effect of, 

31 

aliens and, 1 8 

defects in, duty to disclose, 148 
extinguished clue to limit of action, 
34-35 

good leasehold, 710 
possessory, 710 
qualified, 7x0 

registration of. Sec under Kkcjistra- 

TION 

types of, 710 

vendor's duty to show good, 148, 150, 

X54W-155W 

TOLL (FRANCHISE) 

consideration necessary in grant of, 
554W 

definition of, 565-566 
fair or market, for use of, 562, 5()3 
thorough, 565-566 
traverse, 566 
TOLLS 

nature of, 564n 
TOOLS , ' 
trade of — 

bankrupt’s right to, 829» 
execution, protection from, 83o» 

TORT 

accord and satisfaction in case of, 313 
account as remedy for, 325 
action in, 278-279 

Act of State, for, 287 
ambassador, against, 288 
colonial governor, against, 287 
co-owner, by, 295 
corporation, by, 292 
foreign state or rule, against, 287, 
288 

judge, against, 288 
release of right in, 313 
right not assignable, 311 
right of, release of, 3x3 
out of England, 284 
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in vohtti, 

public oliU'ial, a^^ainst, 
servant of tlu‘ Crown, against, 
2 .S0 


actual harm arising from, 27(1 
agent'f oft -io<» 
antc-nuptiaJ, yun 
bankrupt, liability in, 
rights in, 

capacity in resius l t>f, 202 
coniniissiou of, injunction prohibi- 
ting, .^21 
continuing 

damages in case of, ;io 
injunction, as ground for, 321, 


corpomtious, liability of, 202 290, 200 
Crown, of tlie, 2H0 

servant, of, 2^«» 
cianiagcH 

iiiuount re<*<»vorabIt! by personal 
rt‘presentativc, 310 
death of itijured party, effect of, 
on, 308 
esthniib* of, 

joint torifejasors, recovery from, 
2H2 

nusisure of. Sec under Measurk 
OK l)A^YAGK 

iKtininal and contemptious, 318 
pecuniary, 315 

prosiHtctively recoverable, assign- 
ment of, 312 

r<‘t'ovcfy of, right of, not assign- 
able, 311 , 
unreasonable, 3x9 
vindictive or excemplary, 317--31B 
death of parties, effect of, 308 

limitation of action, 
310 

definition of, 276 
double i laiius in, 312 
extim'.tioii of rights and liabilities in, 
30H-31.1 
felony ami, 2S.| 
foreign, 285 

high-handed, injuuotion, on ground 
for, 323 ^ , 

husbaiul ami wift?, between, 294 
injunction, dunuigcs in lieu of, 324- 


injunction, grounds for, 322 
intentional, action in, 279, 463W 
judg(‘, t>f, 288 
justification of, 287 
land, in n‘sp(*ct of, 327 ct seq, 
liability for 

exemptions from, '285-291 
cxthiction and transfer of, 30^- 
3*4 

not Irunsfortiblc by assignment, 

3 *-* . - 

ptTsonal n^prcsentative, of, 1200 


TORT-^ontd, 

limitation of action in, 29, 314 
loss and prospective loss, recovered 
in one action, 320-321 
lunatic, of, 293 

married woman, of, 16, 294, 302 
Minister of Transport, of the, eSCn 
minor, of, 293 

parent not liable for, 302 
negligence, 463-464 
action in, 279 

nervous shock, causing., 2 78 
new loss amounting to new, 321 
obligations arising from, 276 et seq. 
of another, liability for, 296-307 
one act, two torts, 321 

tort, one action, 320-321 
partner, of, liability of firm for, 226,303 
personal representative, liability for 
tort passing to, 1168 
quasi-contract and, 266» 
relatives of deceased person, rights 
of, in, 309 

remedies for, 3 1 5-316 
account, 325-326 

remoteness of damage in case of, 277 
repetition of, injunction prohibiting, 
321, 3^2 

rights in, extinction and transfer of, 
308-314 

servant, of, 296-297 

" course of employment,"' 
whether in, 298-299 
time limit for claims in, 29 
trade union, of, action not maintain- 
able for, 290 

transfer of rights and liabilities in, 
308-314 

waiver of, 269-270' 

Enticement, in action for, 402 
wife, of, no responsibility of husband 
for, 302 

TORTFEASOR 

bankruptcy of, 313 
contribution amongst, 282 
death, of, effect of, 308-309. 
indemnity for, 283« 
independent, 283 
joint. See under Joint Tort- 
feasors 
liability of, 274^ 

TRADE 

injury to, conspiracy causing. 452 
interference with — 
action for, 405 
trade dispute and, 405-406 
TRADE DISPUTE 
conspiracy and, 453 
definition of, 454 
loss of services due to, 403 
no action for interference with trade 
in case of, 406 
what is, 4 o6« 
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TRADE MARK 

“ certification," assignment of, 872M 
assignment of, 87-1 ?z, 874 
" certification," registration of, 872« 
co-owners of, rights of, 940 
“ defensive,” registration of, 872 
definition of, 871 
infringement of, 37 r, 872 

account in lieu of damages for, 

325 

invented words, 872M 
lapse of, 873» 
o\vn name, use of, 873 
” passing off ” and, 874-S75 
registered, infringement, action for, 
37i» 872 

registration of. See iindey Registra- 
tion 

remedies for infringement of, 872 
removal of, register, from, 873 
requirements lor registration, 872 
transfer of, 874 
unregistered, 874 
" user," registration of, 87 in 
validity of, 

TRADE UNION 
action by, 293 

for defamation against, not 
maintainable, 43(3« 
torts against, not main- 
tainable, 290 
maintenance hy^ 4ifi»z 
purposes of, 6 
" TRAFFIC " 

meaning of, 214^ 

TRANSIT 

goods, of, duration of, 140-141 

stoppage during, 138, 140- 
141 

TRAPS 

occupier’s liability for, 670 
TRAVELLER 

duty of innkeeper towards, 20*5 
TREASON 

conviction of, legal incapacity and, 2, 

14 

TREASURE TROVE 
definition of, 566 
TREES (see also Timber) 

cutting dowm, as form of, 6S2, 684 
land boundary, growing on, rights as 
to, 674 

lopping of, 5841* 
overhanging, 581 

fruit on, right to take, 3i7« 
nuisance by, 344 
removal of, 316 

wood, right of talking, from, 587 
TRESPASS 

account in lieu of damages for, 325 
action of, 276 

false imprisonment, action for, 
and, 37gM 


TRESPASS— 

action of — contd, 

tenant at will may maintain, 536 
(See also Trespass to Goods ; 
Trespass to Land) 
vested remainder, by owner of, 
650 

aircraft, by, 328^ 
animals by, 3 1 b 
action for, 307 
liability for, 304 
cat, by 30C) 

consent as defence in action of, 374 
continuing, 32<>» 
dangers to trespassiTS, 467 >408 
defence of property against, 3S5U 
distrainor, liability of, for, 447 
dog, by, 30f> 

estate at sufferance ami, 537 
force in prevention of, 3 1 5 ■ 3 lo 
goods’, to. See under ’Prespass to 
Goods 

killing of «TnimaIs by tri».spa.ss<‘r, (>(>5 
land, to. See under 'Prespass to 
Land 

lodger may sue in, 328- 329 
money or goods obtain(*cl by, waiver 
of tort, 2b9-27o 
nuisance amounting to, 337 
occupier of land, action by, 32*) 
person, to the. Sec under 'Prkspass 
TO THE Person 
receiver of goods, and, 355 
tenant autre vicy bv, 

TRESPASS TO GOODS 
ab initio, 355“'35^> 
action of — 

action of replevin, barred by, 35b 
administrator, by,’ 354 
bailor, by, 353 
executor, by, 354 
finder, by, 355 
jus tertii as defence to, 355 
loss of goods in, 356 
measure of damages in, 3.5(> 
owner of franchise, by, 333 
personal representative, i>y, 334, 
X161 

proof of harm, 270 
proof of po.sse.ssion , 33 2 
receiver, against, 333 
sheriff, by, 354 
trustee, by, 354 
definition of, 352 
in custody of servant, 35 ^ 
TRESPASS TO LAND 
ah initio, 330 
action for, 327-328 

co-owners, by, 33^? 
de facto posses.sion, bv p’tTson in, 
328 

jus tertii as defence to, 330 
old procedure, yzyn 
tenant at w'ill, by, 328, 330 
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:RES!*ASS to land - row///, 
action for rontd, 

who may Lrin^f jjiS 
defence of the realm, for the, d.O 
ddinition of, 3J17 
disclaimer of title ph'atled in, 
distress, to I<‘vy, - 
easement, in excuse of, 3.V 
ejectment of trespaHS(*r, .^20 
use of force in, 375 370 
lire, to prevent sprea<l of, 33^ 
fox 33Jtn 

)4<)<>ds, to recover, 332 
justilicatioiujf, 331 33-i 
killing of animals by trespasser, 005 
lawful eusloni, in exercise {)f a, 33,4 
j)roecss, in lawful executi<»n of, 
33* 

licence of plaintiff, committed under, 

33^ , 

revocation of, 33 
measure of damages for, 333 
murder, to prevent, 331 
nuisance, to abate a, 33 1 
prolit d fivemlve^ in t‘xcuse of, 332 
rent, to dtmuuKl, 33 1 
right of c<nmn<m, in excuse of, 332 
way, in excus(' of, 334 
temporary ejectment by trespasser, 

tenant at will, in occupation ol, 32s 
waste, to prevent, 331 
TUHSDASS TO THK DKKSON 
action for, proof of barm, 270 
assault, N/r under Assaum* 
TKOVKK 

act of ownership, meaning of, 350 
action for, 335, 358 

hand, fides no defence to, 3f)2 
bailee against l>ailor, by, 30<);/ 
bailor against bailee, by, 3<i<> 
bailor or bailee, by, 3(>i 
conversion of g<M7<ls, remedy for, 
35« 

(’o owner, l»y, 3 O*! 
demaial and refusal, 3 ;io. 304 
3^3 

finder, by, 3f»i 

jufi twin (liifenct* to, 3f>4 305 
la wild taking in did’em*e to, 330 
loss of IraiK’bise of waiver, by, 
57* 

measure of <lainages in, 303 300 
mere wrong <l(M*rs <.mmd inaiu 
tain, 3b2 

plaintiff relying <»n <leinand and 
refusal, 3<»3 

possession of gooils nei'essaiy to 
i>nng, 35^ 

right to bring, 355, 3.5K 
fiihtory of, 358« 
jiulgnient, <dt<*ct of, 3<it) 
lelatiou back fd title sulibient to 


'ntOViCK amtii, 
title to goods in, 
use of term, 35tS?; 3,*>“^* 

TRUST {,svv aho Stati' n ♦K'i I ki s 1 ) 
animals, for, 952 
authorised investments lor, umii 
U mefieial inten*st 

alienation of. looi 

smTi‘ssiv(i assign in**nts ol, i, >»>.!« 

transfer of, tool 

beneficiary's interest m, nnponi^,iing 

oL 001 
breach of 

bankruptcy of tni**tie aiuL 
claim <»f juVpert) l‘y beitelu iary, 
002 

concurrent reiiu iiu s ol lu'iudit 
lary, oo? 

coiiMMit oi bcia'la i*M \ (o, ,j, ,j 
continuing, .mib‘M|/,-<l j|i\est 
ineiits imt, up* 

contribution from loirn^fces, 
*>9t . 

co-trustees, liability nU uu*, 
following the pres reds, i),,j 
impounding l«‘n«dicMry’s 
interest, t)Of 

impoumling trustee's mtiuest, 

• 

limitation of actum and, iio5 
ortlerof claims on l>|cu(h.,i tundt 

partner, by, 220 227 
personal liability m, (oj 
relud against, o«iO 

cliaritabbs S/r undn tiixMivniK 
Trust 

classification of, «i53 034 
i'onstructivif, 053 

wlum arising, 037 

corporation. See ifpHter tow 

eoKATION 
definifion t>f. 051 

tfisebarge of oldig.itums b> th tteiu 1 U‘ 
to, mr/ 

iliserelion.iry, U5- 
disclaimer of, 05^«» 
imforcement of, 
essimtials of, 05 
express, 053 

failure ff>r want ol tniNft'e, ji<i, o*e»- 
id Iwmef’u'iaries, ov» 
illegal, 030, 037 OS^ 
imperitM tly constitutecl, 
implied, 0 .S 3 050 
mslrnnieiil. settlement o| i,.,;,d esf* 
inter viens l»y, r/Mi 7 /fa 
ongm of, 
pts utiar, 
precatory, 053 
profit from, o7^^ 
property outside junsda (|*,n, 
i>rote< tive, 415 2 « 
ndusal b» take, *C|0 



INDEX 


TRUST (scfi Statutory Trust) — TRUSTEE(S) — contd. 

resulting, 955 contd. capital, and income— 

testamentary, must conform \vith iiro insurance premiums, 97^ 

Wills Act, 953 ratM ,973 

trustee's interest — rent of iunsohokl, 07^ 


conveyance of, 998 
impounding, 994 
no involuntary alienation of, 999 
transfer of, 998 
unlawful purpose, for, 957-95® 
vesting orders, 998 
void for illegality, 957~95S 
writing, in, 953 
TRUST CORPORATION 
definition of, i^n 
receipt by, 985 
remuneration of, 977>*» 978 
trustee corporation distinguished 
from, i3» 

TRUST FOR SALE 

advancement of capital under, 987 
automatic statutory, intestacy, on, 

1134 . , 

conversion effected on instrument 
coming into effect, 1165-1166 
duration of, 980 

irredeemable property held on, 979 
mode of sale, 980 
mortgaged property held on, 721 
TRUSTEE(S) 

absence of, 962, 966 
acceptance of title by, 981 
accounts, audit of, 976n 

rendering of, 976 

action of trespass to goods by, 354 
agent, appointment of, 9®3 

not responsible for default of, 

967 

when entitled to appoint, 96GM 
alien as, 960 
appointment of, 961 
appointment pending conversion, 975 
attachment of, breach of trust, for, 
994 

attorney appointed by, 966-967 
banker as agent of, 983 

not responsible for default of, 

968 

bankrupt as, 960 

bankruptcy of, and breach of trust, 
996 

in. See under Bank- 
ruptcy 

“ bare,” gySn 

beneficial interest, impounding of, in 
breach of trust, 994 
beneficiary, and, undue influence, 74 
breach, guilty of limitation of action 
and, 32 

of trust, liability for, 994 
capita], advancement of, by, 987 
and income — 

apportionment of charges 
between, 972 


repairs, 972 

chiiritable trust, of. Sco under 
Charitable Trust 
composition, acceptance of, by, 984 
conveyance as, extent of implied 
covenants, 703 
convict as, 9<>o 
corporate, 960 

Corporation. See under Tru.stek 
Corporation 

Court, appointment by, 962 
default of others, not responsible for, 
967-968 

defect of title in investments, 971 -972 
delegation of powers by, 9f>6-967 
depreciatory conditions, sale under, 
981 

diligence required of, 965 
discretion, exercise of, 9OO 
duty of, 065 

expert advice, entitled to, 966>z 
improper investments, liability for, 
975 

indemnity of. See under Indemnity 
infant’s land — 

powers as to, 9B2 
use of income from, 985 
information to strangers by, ioo2« 
insurance by, 973W, 982-983 
interest of — 

conveyance of, 998 
no involuntary alienatiou of, 999 
investing on real security, 970 
investment by, 969, 970 
improper, 975 

rejection by beneficiary, 975 
judicial, 964, 978 

appointment of, 964, 1157 
land purchase by, 970 
lease, power to, 979 , 
renev^l of, 977 
liability of, 968 
loans by, 970, 971, 981 
married woman as, 960 
minor as, 960 

appointment void, i 
mortgage loans by, 970 

of trust property by, 979 
new, powers of, 985-986 
non existent, 962 

notice to beneficial interests of trans- 
fer of, I00I-I002 
number of, 961, 9O4 
obligation to fulfil directions, 952 
personal representative acting as, 

96192 
of, 962 

power of appointment by, 906 

attorney, acting under, 972 
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TRUS'rKli(S) , . . , ^ 

powers, surviv.il »)f loinl. •(>»; mnn 
prof<‘ssii)ii.iI rJuiws Ity, ny; 
profit I)y» 05 7M 
no, t) 7 <* 07 7» 
profit costs by, 077 
properiy of infant Iwon'in i.ny, 
npiKuntmcnt of, 1105 
pul)lic. ob4« 

purchase of liin<l by, 07 <) 

trust pt (liberty by, 07H 
realisation of outHtamlin«: pn)|M‘r<y 


of, 


by, o^»o 

receipts by, <1^4 
removal of, *»(«»/, <iOJ! 


repairs by, oSji 

responsibility of, il<»f.iult of o(Ii<*in, 
for, <)07 oos 
retircmi'iit ol* o<M, oop/ 
reversionary sccniitics an* I, o, ; 
sale by, depm iabay coiwlitauis, o>i 
inoilo of, <)Ho 
power of, <)7o 

to postpone, oHo 

securities 

deficiency of, 
investment in, <17101 
retention of, 075« 
wasting or revtfrsionary, 074 
self, appointment of, <)bi« 
solicitor ah agent of, 0H3 

not responsible for default 
of, 067 o<>H 

speculation with trust property, <>77 
time limit for claims against, io 
title, acceptance of, 98 1 
wasting secttYities, and, 074 
who may be, 060 
TRUSTE3£ CORPORATION 
deTmition of, xjn 

dissolution of, appointini^nts on. i^pi 
trust oorpomtion, distinguislwnl from, 
r^w 

TKUSTKK fN RANKRTCTi V 

assif»iiineii1 (li.iUfl-, mi po ,ion 
* ot iushignor, voiil agauisl. SuS 
cbaltels corporeal puss to, 
asHignmont of rights of action in tort 

by, 3^* 

disclainutr by. ,SVr lns«'i 
mortgagor, of, n^deiiiptiori by, yj*tu 
ownersliiji of tilings in action’ pav, to, 
8<g> 

properly of b.tnUnip1 p.c. .tne. to, /oi 
title of, relatiim back ol, voi, ,04a 
XRUSTKKS OK SRTTI.KMRM' 


appointment oi, 7H4, ofo 
Court, by the, 784 78, 
capital money shall be pan! to, 
duty of, t8»5 
improvements by, 788 
new, appointment <»f, 78511 
number of, (>M 
persons who are, 783 784 


TRCSTICKS OK SKTl'I.KMKNT 
powers of, 770 

f(‘iia.nt for life exercisiwl by, 781 - 
784 ■ 

spet ial <‘x<M‘iitors, as, 1 152 

rnuiARV 

<'<miincm of, <lefiniiioii of, 580 

extent of right, 580 
"TWKbVK MONTH 
tneaning of, 20 


n 


CNHORN PKRSON (mv o/so <‘11110 

.s i 

heirs of, reniaimler to, O40 
limitation of interest i(», 15 
remainder to, <s|4« 

I NiM*K inklcknck: 

<b*claration <if inveiilbai imhnad by. 


7»* 74 . 

presumption of, 74 
will made during, it 03 
UNINCORPORATED ASSOCIATIONS 


tlefinition of, 5» 
indemnity by, b 
expulsion of memlxirs from, b 
iwrsonality of, 5 o 
proiwrty, and, 5* 0 
HNPAlh SKELKH 


delivery, right of withholding, t3<^ 
lien of, 138', i3<) 

loHH of, X3<> 140 
part-<lelivery by, 1 30 
remedies of, 138 
resales by, 13H, 142 
rights of, transfer of, 142 
stoppage in transiter, 13H 
when deemed to be, 1 38 
PNSOUNI) MINI) 

jHTson of. ,SVc tfmjfcy I.iiNvrir 
(AfV also Insanity) 
rSKR 


< nstraiiary lights of, tsi } b<»4 
niimemorial, 752 

mterniption <»f. Prescription Att, 
umler, 755 

reasonable, and wast«f, <>80 
nsrUPATlON OK OKKICIC 

namey or g<«nls <»htained by, vaivt*r 
of tort,»jo<) 270 


V 


VAOAHONDS 
arrest of, 383 

VAI-UAHEE CONSIDblRATION 
g(Ksl consideration, distinguished 
from, 4<> 
when arising, 4<> 

VKHICEK 

driver of, servant of ow«<*r, as, Hjyn 



INDEX 


VENDOR 

land, of, duties of, 148-151 
paid out of profits of partnership, 222 
VESTING DEED 

settlement of legal estate inter vivos 
by, 773 w- 774« 

VESTING ORDERS 

disclaimer, in case of, 763-764 
transfer of trust and, 998 
VESTURE 

definition of right to, 582 
grant of, 582 

trespass to, action for, 328W 
VOLENTI NON FIT INJURIA 
application of, 280 


W 


WAGER 

contract by way of, void, 261 
“ cover, 262 
intention of parties, 261 
money paid by, 263 

received on, 264 
recovery of stake, 262 
stock exchange transaction as, 264 
subscription to prises is not, 262-263 
WAGERING 

collateral transactions, effect of, 263 
contract by way of, void, 261 
policy, 255 

subscription to prizes not, 262-263 
what is, 26in 
WAGES 

apprentice, of, 175 
attachment of, 182 
credits, by, 180 
deductions from, 18 1 
payment of, in kind, prohibition of, 
181 

public house, in, 181-182 
periodical, 169 

preferential claim, for, 182, 1175 
priority for payment of, administra- 
tion of estates in, 1175 
right of servant to; 167 
WAIF 

franchise of, definition of, 566-567 
WAIVER 

condition of, 45, 686 • 
lien, of, evidence of, 828 
tort of, 269-270, 402 
WARD 

chastisements of, 377 
Court of, 1073, 1078-1079 
domicile of, 3 

restraint on body of, 380-381 
WAREHOUSMAN 
lien of, 824 
WARRANT 

privilege of constable acting in obedi- 
ence to, 289-200 


WARRANIV 

authority, of, i8q 
breach of, 123, 145 
condition of contract and, 45 
express, 125 
implied, 1 23- 124 
quality of, 124-125, 146 « 
skill of, servant, by, i6« 

WARREN 

free. See under Freh Warrkw 
WASTE 

account, on lien of damages for, 325 
action of — 

abolition of old, 624 
lessee for years, against, 5x5 
measure of damages in. 
rent-charger may not bring, Ooo 
reversioner or roniamdonnan, by, 
349 

tenant for life, against, 623-O24 
vested remainde *, by owner of, 
650-651 

ameliorating, tensiiit for life, by, 625 
buildings, destruction or alteration of, 
as, 682-683 

equitable, definition of, 679-«68o 
forms of, 684 
remedies for, 08o-» 
fixtures and, 681-682 
incorporeal hereditament, in, 545 
legal, definition of, 679 
forms of, 082-684 
■lessee for years, by, 515 
manorial, 359, 560 
meadow land, ploughing up, as, O83 
permissive, forms of, O83-O84 
reasonable user, 680-081 
severed articles, property in, 680 
tenancy at will determined by, 534 
tenant at will and liability for, 536 
for life, by, 023-*024, 'jSSn 
in fee simple, by, O5 1 
timber, calling of, as, 082 
WATER 

ca-rriage by, 217 

customary rights to draw, 605 « 

drawing and discharging, rights as to, 

576-577 

fouling or diminishing supx>ly, 
nuisance due to, 34O 
occupier's right to use, 666-667 
overflowing, nuisance due to, 348 
percolating, appropriation of, 347 
nuisance, as, 347, 348. 
WATERCOURSE 
diversion of, 577 
WAY PUBLIC 

occupier’s right of access to, 668-669 
WAY, RIGHT OF 
animals, for, 574 
bridle, 575 

cart, carriage, or wagon, 575 
customary, 605 
definition of, 574 


[ 68 ] 



INDI-.X 


WAV# R 1 C»HT < n* ioutii 
drift. 57 ** 
extent of. 575 
foot, 574» 575 
gate across, 5 7^M 575w 
public, how actitrirctl, 
repair oiway, 57<> 
atnolas 574#* 
terminus of, 574» 
undergrourwl, 574» 
vehicles, 574 » 575 
«WAy-LEAVK 

definition of, 574« 

WEAK!N(; API*AKKL 

bankrupts' to. Hjtiw 

distress, protertiou 
exemption, prnfc*i tion htuii, 

WEEKLY TENANC Y 
notice 1c» tfrininaO*. y»t 
WHARFINciKic 
lien of, 

WIFE {see aUtt Mamkiiio WcjManj 
chastisoiueiit of. htisliaiict, by, 
confmeinont of, UusImucI, by, A;’;th 
3«i» HU-t 
domicile of, 3 '4* 
enticing; away oft 307 

ff>r, t oC, 

funeral of, iLninlity «ri lor, 

1034 

" harbouring of, 3«#7 
huHhaml's crcilit, authority tt* plcrigo, 
1030 

inrprisomnent of, hunbitiici by, 377«» 
income of, X034 

living apart, hustjaiuE's credit, aiitfior* 
ity to pledge, *030 
loss of, action for 

dt’fcnr«*s to, 3«*7 

" enticing, " 307 
Katiii Aicidciits A* t, umin, 

300 

foundt^d on phy aj thou. 

40 'S 

iMI'boUMN;:, " to, 

\Voil(nu‘u's < 

Act, uinU^r, 

ntaiutemmeo i>y husbaiift, to 4 4 

of husliaiitl by. \ 
pur:i}diiM’njtlia ol. 

ptM-son.iI oJ, ptopr-ttv n», 

802 

savings ol, 

succession oi, 1 1 40, 1 1*^ j 
torts btdwccn btisbafui and, 

of, husband not if'‘»pin»'ub|r Im, 

30 j 

wearing aiiiMttd ol, iuoim'iIn in, v,/ 

UD ANIMAL 
appropriathm of, .Sn ^ 
damage by, 30O 
frightening #i\sav, ori'j 
occupiers' right to. uh^ 

t j 
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WIL^-com«. 

revocation of — 

appointments revoked .by, 1095 
at pleasure, 1091 
codicils, revokes, 1095 
" dependent relative revocation/' 
1095-1096 

destruction, by, 1093-1094, 
J096-1097 
formal, 1093 
law governing, 1091 
lost, 1097 
marriage, by, 1092 
partial, 1099 
sailor at sea, 1089, iioi 
signature to, 1083 

seal not sufficient, io84« 
simultaneous death " on, meaning 
of, 4« 

soldier on service, 1089, iioi 
soundness of mind essential, 1102 
speaks from death, 1106 
term, use of, loS^n 
testamentary expenses, priority of, 

H73 

testator cannot delegate power to 
make, 1085 

trust created by, must conform with 
Wills Act, 953 

undue influence, effect of, X103 
unsoundness of mind, presumption of, 
1102 

witness beneficiary under codicil, 
iX 04 n 

witnesses, 1083 

competency of, 1104 
knowledge of document, T085 
presence of, 1084 
writing, in, 1083 
WINDING UP 
company, of — 

commencement of, 923n 
floating charge created before, 
923-924 

preferential claims for wages on, 
182 

transfer of shares during, 923 
dissolution of partnership, after, 238 
proceedings, loss of legal capacity of 
corporation on, 12 
malicious, 407^ 

WINDOWS 

enlargement of, 579 
obstruction of, 577, 578^ 

WITNESS 

marriage, of, 1008-1009 
will to. See under Will 
WOMAN (see under Married Woman: 

Wife) 

WORK 


WORK — cofit(L 

payment by credits, 180 
reward for, 178, 179-180 
WORK AND LABOUR 
contract of — 

breach of competence, i j*j 
definition of, 178 
lien of employee, 179-180 
employer, duty of, 178-179 
reward, 178 

Stsitute of Frauds and, 1 78 
WORKMAN 

definition of, iSi, 388, 454 
injury to, 

causes of, 38 7-388 
compensation for, 3189 -3(^0 
remedies for, 3<^£> 

WRECK 

franchise of, action of, trespass I 
owner of, 355 
definition of, 5r>8 

grant of, 508;/- 
jetsam as, 
iigan as, 568n 
WRIT 

assistance of, 
attachment, of, 182 
delivery of, 32 n 

fieri facias, of. See under FJ, FA* 
possession, of, ^z(m 
lessee to give notice of, 514 
recovery, of, lesoc's duty regardin 
5^4 

WRITING 

contract in, 51 

of apprenticeship, in, 174 
service, in, ib6 
work and labour in, 1 78 
note or memorandum "in, 55 
promise in, 52-53 
trust in, 953 
will in, 1083 

WRONGFUL DISMTSSAI. 
damages for, 171-172 

Y 

YEAR 

bissextile, meaning of, 20 
calendar. See Calendar "St ' ear 
leap. See Lkap Year 
half. See Half Year 
meaning of, 26-27 
YEARLY TENANCY 
creation of, 507-508 
determination of, 508-509 
estate at sufferance convi^rted ini 
539n 

limitation of action in respect of, 
tenancy at will converted into, 531 
.YOUNG PERSON" 




